








REPORTS 


OP 


CASES ARGUED AND DETERMINED 


AT JANUARY TERM, 1650. 


LANG’S HEIRS vs. WARING, Survivor. 


1. Does the real estate of a partnership, in the absence of an agreement or 
other act giving it the impress of personalty, descend to the heirs or 

. personal representatives of the deceased partners— QuERe? 

¢2. The interest of the survivor in bis deceased partner's share of real es- 

_ tate held in.the name of the firm, is equitable merely, and one who pur- 
chases it under a judgment and execution at law aguinst the survivor 
acquires no euch title as a court of equity will enforce. 

3. One whois neither a party or privy to a proceeding in equity, is not 
bound by it. 

4. One partner without the consent of the other has no authority to en- 
dorse a note for the benefit of a third person in the partnership name, 
and sush endorsement imposes no Jiability on the firm. 

5. A surviying partner has not the power to make a note in the partner- 
ship name, even in substitution of a pre-existing debt of the firm. 

6. A mortgage or deed of trust on the real estate of the firm, executed by 
& surviving partner to secure ths payment of an individual liability, cre- 
ates a lien only to the extent of his interest in the property. 

7. This court, upon reversing the decree of the chancellor in favor of the 
complainant and dixmissing the bill, will dismiss it without prejudice, 
where the justice and equity of the case may seem to require it. 


Error to the Chancery Court of Mobile. Tried before the 
Hon. Anderson Crenshaw, Chancellor. 


Tue bill in this case, which was filed by the defendant in er- 
ror, as surviving partner of the firm of Bartlett & Waring, al- 
leges that said Bartlett died in 1844, leaving the complainant 
in possession of the copartnership property as surviving partner, 
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its affairs being still unsettled ; that there existed also in Mobile 
a copartnership between Colin C. McRea and Willis Lang, un- 
der the name and style of McRea & Lang; that said Lang 
died in 1537, that said McRea as surviving partner became pos- 
sessed of the effects of said firm, and proceeded to wind up its 
business as far as its effects would permit; that said firm of 
McRea & Lang, at the time of the death of Lang, owned a 
store-house in Mobile and the lot on which it stands, which lot 
was in 1832 conveyed to them jointly by one Isaac Meeker; 
that said store-house was purchased with copartnership funds, 
for copartnership purposes, and was used by the firm as their 
grocery and dry goods store; that said firm owned other pro- 
perty, but not enough to pay its debts ; that said Mcltea became 
insolvent and died in eighteen hundred and ; and that 
Catharine Lang, the widow of Willis Lang, administered on the 
estate of her Inoabsnia the said Willis i The bill further 
states that the firm of MclItea & Lang were indebted to Bartlett 
& Waring, as endorsers of two promissory notes for $6,776 66 





each, due the Sth March, 1837, and that they sued Colin Mc-* 


Rea as surviving partner and recovered judgment against him, 
on the 21st May 1837, for $7,435 21 on one note, and on the 
Ist June 1838, for $7,442 75 on the other; that executions 
issued on said judgments and were levied on the said store- 
house and lot and one slave, being all the property of said firm 
of Mcltea & Lang that could be found, ard which was not suf- 
ficient in value to satisfy the said executions; that on the first 
Monday in March 1839, said real estate was regularly sold by 
the sheriff to Bartlett & Waring, for $9,860, and that they re- 
ceived a deed from tbe sheriff therefee on the 4th March 1839, 
and immediately went into possession thereof. 

The bill further states that said executions against McIea 
were returned “no property” as to the balance that remained 
due on them after said sale, and. that thereupon Bartlett & 
Waring instituted suits against Catharine Lang, adwinistratrix 
of Willis Lang, to recover the said balance, upon which they 
obtained judgments, that were finally compromised between 
the parties, by the said Catharine paying to Bartlett & Waring 
the sum of $ in full discharge of said balance: 

The bill further states, that in addition to the title derived 
from the sheriff to said real estate, Bartlett & Waring acquired 
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another title by purchase, thas: **McRea & Lang were in- 
debted to one James F. Bates in the sum of $4,633 88, which 
being uapaid, on the 6th Dec. 1838, McRae as surviving part- 
ner conveyed said store-house and lot to said Bates, to secure 
the payment oi his debt, by deed with power of sale: on the 
4th day of May , said Bates in pursuance of said deed sold 
and conveyed said property to John Gayle and Philip Phillips, 
who sued Bartlett & Waring for the recovery of it, but were 
defeated in the suit by reason of the title of the latter, under the 
lien of their judgment, being the oldest: and Gayle and Phill- 
ips thereupon conveyed by deed all their title to the property to 
complainant, who now holds it.” 

The bill further states that when the store-house and lot were 
levied on under the executions of Bartlett & Waring, McIea 
as surviving partner fully recognised and acquiesced in the right 
of Bartlett & Waring to subject said property, but that their 
right to subject the interest of Lang therein to the satisfaction of 
their judgments was controverted and denied by Mrs. Lang, 
his administratrix ; that she filed a bill in chancery and enjoined 
Bartlett & Waring from proceeding to sell such interest; that 
Bartlett.& Waring and McRea were made defendants to said 
bill; that the injunction was dissolved, and the bill dismissed 
before the sale by the sheriff; that it was after the determination 
of this last mentioned suit, and for the reason that they retained, 
as they supposed uncontroverted, the entire property in said 
store-house and lot, that Bartlett & Waring made the compro- 
mise with Mrs. Lang heretofore refered to, and but for this, they 
would not have relinquished any portion of their demand: and 
that notwithstanding all these things, John H. Lang, Hiram A. 
Lang and Angelina Lang, the heirs at law of said W illis-Lang, 
now clain the undivided half of said property, pretending that 
the legal title thereof has descended to them, and have insti- 
tuted. an action of ejectment in the Circuit Court of Mobile, 
which is now pending, against B. C. Hodge, the tenant of com- 
plainant, for the recovery of said property. ‘The bill charges 
that the said property has been properly applied and appropri- 
ated at its full value to the payment of a just debt, for which it 
was really subject; that if the said heirs have any title at law as 
they insist, it is but a naked legal title, without any interest, that 
it should be held in trust for the use and benefit of complainant, 
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and that in equity they ought not to be permitted to disturb the 
title and possession of complainant, without at least first paying 
the debt which was discharged by the purchase of said property, 
and without refunding the amount which Bartlett & Waring 
abandoned to their mother in the compromise, of which they 
have received the’benefit, upon the performance of all which 
the complainant says he is ready and willing and hereby offers 
to restore to them the property, &c. 

The bill makes the said John H., Hiram A. and Angelina 
Lang defendants, and prays that they be enjoined from the pro- 
secution of their action of ejectment, from disturbing complain- 
ant in his possession of said property, and from ever setting up 
any claim whatever to it, with general relief, &c. 

An injunction was awarded by a Circuit Judge in conformity 
with the prayer of the bill. 

The answers of the defendants to the bill admit most of its 
allegations, but deny that the debts, due to ‘Bartlett & Waring, 
and Bates, were debts for which their father, Willis Lang, was 
ever legally liable, and: insist that neither the judgments ob- 
tained by Bartlett & Waring against their ‘mother, nor any bill 
in chancery, that she may have filed, is conclusive on them. 

The complainant intreduced in evidence on the hearing the 
several deeds and trduseripis of judgments refered to in the bill 
—also transcripts of twe bills in chancery filed by Catharine 
Lang, administratrix, and proceedings thereon—the first against 
Mcltea—the second against MeRea, and Bartlett & Waring, 
the contenis of which bills are sufficiently noticed in the opivion 
of the court. 

Allen H. Ryland, a witness, examined at the instance of 
complainant, testified that Colin ©. McRea was the active busi- 
ness man in the firm of MeRea & Lang, and usually attended 
to its business transactions; thinks McRea was in the habit of 
signing the firin name to its notes and bills, and has no recollee- 
tion of ever having seen any signed by Lang; “that the debt to 
Bates was due by the firm of McRea & Lang, and was for 
money loaned to the witness through McRea’s agency ; that in 
1836, when about leaving Mobile for Virginia, witness called 
on McRea and asked him if he knew where witness could bor- 
row three thousand dollars, to which he replied he thought he 
could, and some few days after this conversation McRea_noti- 
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fied witness that the person was in town with the money to loan 
him, and requested witness to call at his store the next day, 
which witness did and there met James F. Bates, who counted 
out the money and received from witness a note made by him 
and endorsed by McRea & Lang, at twelve months date; that 
a few days after this, witness left for Virginia, but previous to 
so doing, left McRea & Lang his agents, and alse-left assets 
with McRea & Lang, among which was a note of John Graves, 
endorsed by Robertson, Beall &.Co., for $3,36€, due 1}4 
July 1836, and which was paid at maturity and the mo- 
ney received by McRea & Lang, and to this day has never 
been paid over to witness; that uideecne! instructions to McRea, 
on leaving, were that when the note of Graves was due, if paid, 
to apply the proceeds to the payment of witness’ note to Bates; 
that said note to Bates has subsequently been paid by witness, 
and that the deed of trust executed by McRea to Bates was 
made to secure the payment of the money borrowed from Bates 
by witness, and which was net paid by McRea & Laos out of 
the funds appropriated by witness for that purpose.” 

The complainants further shewed that at the time of the exe- 
cution of the mortgage or deed of trust to Bates, McRea exe- 
cuted to Bates two notes for the Ryland debt, in the names of 
Mcftea & Lang. The chancellor decreed in favor of the com- 
plainant, in accordance with the prayer of his bill, and ordered 
the injunction to be perpetual, &c. 

. From this decree the plaintiffs in error appealed and now as- 
sign it as error. 


Hopxtns and Lock woop, for plaintiffs in error : 

A deed made by one partner in the name of the firm, or by a 
surviving partner, conveying the real estate which belonged to 
the partnership, will convey the interest only of the partner who 
made the deed.—Story on Part. 133, 145-6-7-8-9, 176; 1 Brock. 
Circuit Ct. Rep. 456, 463; Coles v. Coles, 15 Johns. Rep. 159. 
It is only in a court of equity that real estate owned by partners 
is treated as personal property.—1 Story’s Eq. 624; Story on 
Part. 127-8 ; Watson on Part. 53 top, and 73 marg.p. Atlaw, 
the heir at law of the deceased partner is held to be the owner 
of the share of the deceased partner against the creditors, the 
gurviving partner,and the personal representatives of the deceased 
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partner.—1 Story’s Eq. 624, § 674; Story on Part. 12 27- 1-8-9, 
146 to 149, 176; Watson on Part. 53 top, 73 marg. page; 3 
Kent’s Com. 37-S8-9, note, 2d edit.; 1 Sumner’s Rep. 182; § 
Metcalfe, 562, 582, 586; 10 Leigh’s Rep. 406, 423; Heirs 
of Pugh v. Currie, 5 Ala. Rep. 446-8; 9 Cond. English 
Chan. 118. The title of Lang to the real estate was vested 
by his death in his heirs at law, and they could not be divested 
of it without a judicial proceeding to which they were or might 
have been parties—Mansony & Hurtell v. The U. States Bank, 
4 Ala. Rep. 752; F mre et al. v. B. & W. Edgar, 5 Ala, 
Rep. 503-4. 

2. If the equitable interest in real estate of a sole owner were 
sold under an execution against him, the purchaser would acquire 
no right from the purchase either at law or in equity, and a court 
of equity would not confirm such a sale upon a bill filed for the 
purpose. Such a sale would be a violation of the statute law 
which requires an equitable interest in real estate to satisfy debts 
.to be sold only by a decree of a court of equity.—Clay’s Dig, 
350, § 31. At common law, a sale of.an equitable interest in 
land was void.—Van Ness v. Hyatt et al., 13 Peters, 294, 301, 
If the equity of McRea against the estate of Lang in the hands 
of his heirs-had been sold under the execution, the sale would 
have been void for want of authority to make it, and illegal be- 
cause the statute law prohibited it, (13 Peters, 294-301,) and a 
court of equity would not confirm the void and illegal sale.—6 
Ala. Rep. 16; 2 Peters, 527; 17 Eng. Com. Law Rep. 3155 
Chitty on Con. 228-30-31-32. 

3. The deed made by McRea when he was the surviving 


partner conveyed his own share only of the estate, and did not - 


transfer the share of the deceased partner, then in the hands of 
his heirs at law, either at law or in equity.—Coles v. Coles, 14 
Johns. Rep. 159; 1 Brock. 463 ; Story on Part. 133, § 94, and 
pages from 145 to 149, 176; 5 Metcalfe, 580. 

4. The note of 1838, made in the name of McRea, surviving 
partner, endorsed by Ryland, and described in the mortgage tp 
Bates, created no obligation against the estate of Lang. The 
endorsement of Ryland’s note did not bind Lang, (Mauldin v. 
Branch Bank at Mobile, 2 Ala. Rep. 502,) ial the note made 
in the name of McRea in discharge of that endorsement could 
create no obligation against the estate of Lang.—See authority 
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last cited ; 4 Johns. 227; 3 ib.528. Ryland proves that after 
the endorsement Me{ae and Lang received a sum of money for 
him which has never been paid to him, and which should, ac- 
cording to his instructions to McRea, with whom he left the 
note on which it was paid for collection, have been paid to Bates 
in payment of the note held by Bates, and which McRea in the 
name of his firm endorsed for the aceommodation of Ryland, 
Lang was bound neither by the endorsement nor the receipt of 
the note for collection, as it is not shown that the collection of 
notes was within the scope of the business of the firm, nor that 
Lang knew of the receipt of the note or the money upon it, or 
that the money collected and misapplied by McItea was used by 
him for the benefit of the firm. McfIRea alone received and un- 
dertook the collection of the note due to Ryland.—2 Ala. 512, 
As both the notes embraced by the mortgage were signed by 
McRea as surviving partner, neither note bound the estate of 
Lang.---See 4 Johns. 227; 3 ib. 528.: As Lang was not bound 
by the endorsement, he acquired no interest in the collateral se- 
curity afforded by the note received by McRea for collection, 
If it appeared that Lang was responsible for the collection of 
the note, he is not liable upon the endorsement or the note des- 
cribed in the mortgage, and the failure to pay the money accord- 
ing-to the instructions of Ityland would make Lang’s estate the 
debtor only of Ryland, and not of Bates, who attempted to sell 
the estate of Lang under a mortgage made after Lang’s death, 
and for a debt which Lang did not owe to Bates. ‘The debt 
which Ryland owed to Bates has been paid by Ryland. 


Srewart and CampBELL, for defendant: 

The surviving partner of an insolvent firm conveys the real 
- estate of the firm as a security for a debt which the partnership 
owed; the property is sold under the mortgage. Can the heirs 
of the deceased partner disturb the title of a bona fide purchaser? 
This involves an inquiry into the rights of a surviving partner 
in the real estate of the firm. Has he simply a lien on the pro- 
perty for the security of his balance, or has he an equitable 
estate in the property commensurate with the partnership rights 
during the existence of the firm, and with powers adequate to 
the disposition of the property for a copartnership purpose ? 
The authorities, for a while conflicting and contradictory, 
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have finally settled upon the conclusion that real estate’ pup. 
chased ‘with partnership funds and used for the business of the 
firm, is to be regarded as personal estate, and that the control of 
the property belongs to the surviving partner.—Collyer on Part- 
nership, § 148; Phillips v. Phillips, 1 M. & K. 649. The 
rents and profits of such property, after the dissolution of an in- 
solvent partnership, pass to the assignee under the insolvent 
laws, although the act of insolvency is committed after the dis- 
solution, and neither the heir or widow of the decedent can 
dispute his title —Burnside v. Merrick, 4 Mete. 537; Priest y, 
Priest, 5 Metc. 582. An administratrix of a deceased partner 
may relinquish to the survivor real estate on a settlement of the 
affairs of the firm, and the heirs will be obliged to confirm her 
disposition.— Broom v. Broom, 3M. & K. 443; (8.C., 9 Cond, 
Ch. Rep. 118.) The heirs of a deceased partner will not be 
allowed to disturb a decree of sale of: the property when it ‘ap- 
pears that the decree was obtained on the application of the 
survivor to carry into effect a purpose within the scope of the 
partnership powers, although the decree is erroneous.—Pierce 
v. Trigg, 10 Leigh, 466. A sale by the surviving partner of 
partnership property, to pay partnership debts, will be enforced 
against the heirs of the deceased partner, without an inquiry 
whether the sale was beneficial Delmonico v. Guillaume, 2 
Sandford’s Ch. R. 366. These late. and well .considered au- 
‘thorities show that the powers of the surviving partner extend toa 
sale of the property, and that he has an estate, and not simply a 
lien. 

2. The debt for which the sale was obits was a debt of the 
firm. ‘The debt of Ryland to Bates was settled by the note of 
McRea, ‘surviving partner, endorsed by Ryland at one day’s 
date, and a mortgage.’ This did not extinguish the liability of 
‘the figm, (Bates v. Ryland, 6 Ala. 668; Winter v. Innes, 4 
Myine & C. 101)—but on the contrary, was within the scope 
and powers of the partnership. The surviving partner may 
liquidate the outstanding accounts of the firm with its property. 

3. The defendants, being naked trustees, cannot contradict 
the act of their cestué que trust. They are bound to hold the 

erty according to the will of the cestui que trust. The jus 
disponendi of the latter is absolute and uncontrolable. A refu- 
eal to convey, at the request of the cestut que trust, is a breach 
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of duty and subjects the trustee to costs. —Goodson v. Ellison, 
3 Russ. 526; 1 Cox Ch. Ca. 199; 1 Lomax Dig. 222; Lewin 
on Trust, 498; Willis on ‘Trustees, 85-108; 3 Vesey, 757. See 
ning above cited. 

4. Gayle and Phillips ate bona fide purchasers at a public 
dle, for a valuable consideration, and no fraud is imputed 
éither to them or McRea, or Bates, in the transaction. The 
court will not enquire into the sufficiency of the price between 
them and the heirs. The administratrix might have called the 
sale in question for a fraud. The distributees might assail it if 
in addition to a fraud in the sale there had been a collusive rati- 
fication by the administratrix. These facts should have come 
' before the court affirmatively by a cross-bill. ‘They are not 
even put in issue in this case. 


COLLIER, C. J.—At law real property is suppos: d to be- 
long to the persons in whose name the title appears to stand by 
aconveyance. If it is in the name of one of several partners, 
he alone will be deemed the owner; and if the conveyance is 


to all the partners, they will be regarded as tenants in common. 
But no matter how the title may stand at law, real estate be- 
longing to the partnership will in equity be treated as belonging 
to the firm like its personal funds, and disposable and distribu- 
table accordingly ; and the parties who appear to be owners of 
the legal title will be held to be trustees of the partnership and 
accountable as such to the partners, according to their respec- 
tive rights and interests as cestuis que trust, or beneficiaries. So 
far as the partners and their creditors are concerned, real estate 
belonging to the partnersh’p is in equity treated as mere per- 
sonalty ; and so it will be deemed as to all other intents, if the 
partners have by agreement or otherwise purposely impressed 
upon it that character. But the decisions are contradictory up- 
on the question whether in the absence of such agreement or 
other act affecting its general character, real estate held-as a part 
of the partnership stock ought to descend as such to the heir or 
devisee, or belong as personalty to the executor or administra- 
tor. Upon this point there has been a diversity of judicial de- 
cision.—Story on Partn. § § 92-3, and note at-the end of the 
latter section; Colly. on Partn. b. 2, ch. 1, § 4. 


It is said that although the law considers each partner as pos- 
11 
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sessing a dominion over the entirety of the property, and not 
merely over his own share, yet in respect to real estate a differ- 
ent rule prevails, founded upon the nature of the property and 
the provisions of the common law applicable thereto. Each 
partner is required both at law and in equity to join in every 
conveyance of such estate, in order to pass the entirety thereof 
‘to the grantee; if only one partner executes it, either in his ow) 
name or in that of the firm, the deed will not ordinarily convey any 
more than his own interest therein.—Story on Part. §§ 94-101-'9; 
Colly. on Part. b.2,ch. 1, § 4; Coles v.Coles, 15 Johns. Rep. 159; 
see Sigourney v. Munn, 7 Conn. Rep. 11; Deloney v. Hutch- 
inson, 2 Rand. Rep. 183; Edgar v. Donally, 2 Munf. Rep. 387; 
‘Howard v. Priest, 5 Metc. Rep. 582; Burnside v. Merrick, 4 
Metc. Rep. 537; Pierce’s Adm’r v. Trigg’s Heirs, 10 Leigh,4@6. 

Whether the interest of a deceased partner in real estate de 
scends to his heirs or devisees, or as personalty to his executor 
or administrator, at law it is perfectly clear that the surviving 
partner has nothing more than a mere equitable interest, in vit- 
tue of which the latter may make it available for the purposes of 
the partnership and to enable him to settle its affairs. Can such 
an interest be sold under a fiert facias to satisfy a judgment 
against the survivor for a debt of the partnership ? 

By the act of 1812, the sheriff was authorised to sell and 
convey to the purchaser under an execution, all the right, title 
and interest of the defendant in “ real estate, either in law or 
equity ;” but the act of 1820 provides that “no other than the 
‘legal title to land or other real estate shall hereafter be sold or 
conveyed by virtue of any execution.” Also, that ‘the equi- 
table title or claim to land or other real estate shall hereafter be 


‘fiable to the payment of debts, by suit in chancery, and not 


‘otherwise; and when a bill shall be filed for that purpose all per 
sons concerned in interest shall be made parties thereto.” In 
‘doe cadem. Davis v. McKinney and McKinney, 5 Ala. Rep. 
‘719, we were inclined to think that under the act of 1812, it 
‘would have been no objection to the sale of lands under execu- 
tion, that the defendant had only an equitable title ; but were of 
Opinion that the statute had been modified in this respect by the 
Tater act. This we said was “explicit in its terms and does 
not leave the intention of the legislature to be ascertained by 
‘construction.- It inhibits the sale of an equitable title under 
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execution, and refers the creditor to chancery for an authority to 
sell it. The occupant of land with such a title, we think, can- 
not be regarded as having a distinct and independent posses- 
sion which may be levied on, but his possession is so intimately 
connected with the title, that it cannot be sold under execution, 
go as to transfer an interest to the purchaser.”—See also, Rhea, 
Conner & Co. y. Hughes, 1 Ala. Rep. 219; Doe ex dem. Hey- 
denfeldt v. Mitchell, 6 Ala. Rep. 70; Whiteside et al. v. The 
Br. Bank at Decatur, 10 Ala. Rep. 249. The question was 
again. considered in Elmore & Willis v. Harris, 13 Ala. Rep, 
$60, and the law, as we have stated it, re-affirmed. Although 
the statutes of Mississippi, in respect to the liability of equitable 
titles to levy and sale under execution, are quite as broad in 
their terms as our act.of 1812, yet it has been held in that State 
that a purchaser of land, who holds a bond for title when the 
purchase money is paid, has not such a title as may be sold 
until payment is completed ; and that the purchaser of a perfect 
€quity is merely substituted to the condition of the defendant in 
execution, and cannot maintain an ejectment,- but must come 
into equity to enforce his right: Further, it is made a question 
whether the purchaser of the interest of the obligee, who has not 
paid the purchase money under an execution, can be substituted 
to the place of the judgment creditor, to the extent of his bid, 
tad go into equity to be reimbursed by a decree for a sale?— 
Thompson v. Wheatley, 5S. & Marsh. Rep. 499; Goodwin y. 
Anderson et al., ib. 730. See also citations in Elmore & Wil- 
lis v. Harris, supra, 365. In the case at bar, the sheriff must 
be intended to have levied on the legal interest only of McRea 
as surviving partner in the property in question; the equity to 
which he was entitled in virtue of his previous connection with 
his deceased partner, Lang, we have seen was expressly ex- 
empted by statute from sale, and it will not be presumed that 
the sheriff attempted to do more than his duty. But let it be 
conceded that the entire partnership interest was professedly 
levied on and sold, and the complainant does not occupy a 
more favorable position; for such a proceeding being not only 
in derogation, but in direct opposition to the act of 1820, would 
be inoperative upon the legal estate of Lang’s representatives. 
The complainant’s title, predicated of such a purchase, would 
_be, pro tanto, absolutely void, and having nothing to rest on, @ 
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court of equity could not impart to it vitality. Form and order 
‘has been given to chaos, but an appeal to equity to breathe life 
into a non-entity which is both ‘intangible and imperceptible, 
supposes a higher power—one which no human tribunal can 
rightfully exercise. Agquitas sequitur legem. ‘This view is 
conclusive against the equitable title which the complainant has 
“attempted to deduce frem his purchase at the sale under execy- 
tion. It being impossible for the sheriff to sell more than the 
legal estate of McRea, the legal title, which by the death of 
Lang was transmitted to his réal or personal representatives, 
cannot be divested for the complainant’s benefit; for the reason, 
“as we have seen, that he did not and could not acquire it-by lily 
purchase. ‘To this it may be added, that the sheriff’s deed on 
professes to convey to Bartlett & Waring the estate of McRea 
“as surviving partner, &c. 

The bills filed by the administratrix of Lang against the suf 
viving partner, McRea, and against the same defendant and 
Bartlett & Waring, and the decree thereon, do not conclade 
“any matter in controversy upon the title which the complainajt 
attempts to deduce from Gayle and Phillips. The first bill 
was fora discovery of the partnership effects and an account; the 
second alleges that the notes of H. C. Dade, on which judj- 

ments were recovered against McRea as surviving partner, 
“on the assumption that “McRea & Lang were their endors 
were endorsed by McRea for Dade’s benefit, without the assent 
or approbation of Lang; that Bartlett & Waring held a mort 
gage on real estate, Sr their security, executed ‘by Dade; and 
upon these facis prayed that the sale of the property now ip 
question might be enjoined, and that the partnership estate 
might be devoted to the payment of its debts. By the death 
of McRea the first suit abated; and the bill in the latter was dis 
missed at the hearing. The mere statement of the character 
and objects of these suits, and the disposition of them, is suffi- 
cient to show the correctness of the conclusion we have ex- 
‘pressed as to their effect. 

One partner cannot, afier the dissolution of the partnership, 
‘make, endorse or accept a note or bill in the joint name, even 
in substitution of a pre-existing debt of the firm; but the origi- 
ginal debt will remain a joint charge, unless the partner not 
* signing was. intended to be released.—Parker v. Cousins, 2 
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Grat. Rep. 372; Wilson v- Torbert, 3 Stew. Rep. 296; Edgar 
y. Cook, 4 Ala. Rep. 558; Fontaine & Freeman v. Lees’ Ad- 
m’rs, 6 Ala. Rep. 889; Lees’ Adm’rs v. Fontaine & Freeman, 
10 Ala. Rep.755; Sneed v. Wiester,2 A. K. Marsh. Rep. 285. 

Where a note is made by one partner during the existence of 
the partnership, in the joint name, the law will intend in the ab- 
gence of opposing proof, that it was for the benefit of the firm, 
and within the scope of their dealings.—Knapp & McBride v. 
Norman, 7 Ala. Rep. 19. But one partner cannot bind his co- 
partner by signing their. names as sureties in a note, nor can he 
draw, endorse, guaranty or accept in the firm name, a note or 
bill of exchange for the benefit of a third person; and where it 
appears that he has thus used the partnership name, it devolves 
upon the party who seeks to enforce such.a security, to show 
that the transaction was sanctioned by the inactive partner.— 
Wagnor et al.v. Clay, t A. K..Marsh. Rep. 257; Smyth v. Strader 
etal., 4 How. Rep. (U. 5.) 494; Rolston v. Click etal., 1 Stew. 
Rep. 526; Mauldin v. The Br. Bank at Mobile, 2 Ala. 502; 
Hibbler & Pearson v. De Forest, Morris & Wilkins, 6 Ala. 92, 

The admissions of ‘one -partner, after the dissolution of the 
concern, will not establish a debt against his copartner.—Bar- 
ringer & Rhodes v. Sneed, 3 Stew. Rep. 201; Thornton v. 
Kerr & Hope, 6 Ala. Rep. $23; Ward v. Howell, 5 Har. & 
Johus. Rep. 60; Evans v. Dubbery, 1 A. K. Marsh. Rep. 1893 
Boyce v. Watson, 3 J. J. Marsh. Rep. 500; Yandes et al. v. 
Lefavour et al., 2 Blackf. Rep. 240; Willis v. Hill, 2 Dev. & 
Bat. Rep.535; Scott, Harper & Co. v. Dansby, 12 Ala. R. 714, 

In Hogan & Co. v. Reynolds, 8 Ala. Rep. 59, it was held, 
that a partnership to buy and sell notes does not authorise one of 
the partners to receive notes for collection: Further, that if a 
partner converts the moncy of a third person to his own use, and 
afterwards appropriates it to the purposes of the firm, the part- 
nership is not liable. 

It is shown by the testimony of Ryland, that he was the bor- 
rower of three thousand dollars of Bates, through the agency of 
McRea, for the re-payment of which he made his note at twelve 
moaths, endorsed by McRea in the firm name of McRea & 
Lang; that he left with his endorsers the note of John Graves, 
for thirty-three hundred and sixty-six dollars, due some months 
previous to the maturity of the witaess’ note—instructing Mc- 
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Tea to apply the proceeds to the payment of the debt to Bates, 
Graves’ note was paid at maturity, but the money was not ap- 
propriated as directed by witness, and witness has since paid 
his note to Gates. This witness’ deposition, is not expressed 
in such precise terms as it is obvious he would have stated the 
facts, if his attention had been more particularly called to them, 
or the necessity of more precision had occured to him. Although 
he says his note was endorsed by McRea & Lang, that previk 
ous to-his departure for Virginia, immediately after he borrowed 
the money, he left McRea & Lang his agents in his absence, 
by whom the amount of Graves’ note was received and never 
paid to him; yet when taken in connection with other facts of 
the deposition, we cannot suppose the witness ‘intended to af 
firm that Lang assented to, of in any manner interfered in these 
transactions. He explicitly states that McRea was the active 
business man of the firm—usually ‘did its business, and believes 
that he signed the partnership name to notes and bi!ls,—that 
he does not recollect to havé seen any signed by Lang: Fur 
ther, that it was through McRea alone that he effected the loan 
from Bates. It is clear from these facts, that the witness in say- 
ing that the firm endorsed his note, that they received Graves’ 
for collection, and that it was paid to them, stated dn inference 
which he predicated of the connection between McIRea & Lang. 
In respect to the payment of Graves’ note, he could not have 
known it, as he was absent when it matured, and the facts show 
that McRea endorsed for his benefit, and that his instructions as 
to the application of the money to be paid on Graves’ note 
were given to McRea; and as for leaving McRea & Lang his 
agents, there is nothing to establish the knowledge or assent of 
Lang to the appointment. 

Again: Although the witness states that the mortgage exe= 
cuted by McRea was intended to secure the ‘money borrowed 
by witness of Bates, and which McRea & Lang failed to pay 
with funds provided for that purpose, itis certain that his knowl- 
edge must have been mere hearsay, derived from the parties to 
the mortgage. ‘This is merely noted to show the loose and in- 
accurate manner in which the witness expressed himself— 
doubtless with the most honest intentions. 

The note, then, of Ryland to Bates was endorsed by Mctea 
in the partnership natne, for the exclusive benefit of the maker, 
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and this endorsement not being assented to by Lang, imposed 
no liability upon him. 

The notes which were made by McRea as surviving partner, 
in the name of McRea & Lang, we have seen, could not bind 
the estate of his deceased partner—not being an act within the 
scope of the powers which by the death of Lang devolved upon 
McRea. And there being no prior indebtedness of the part- 
nership to Bates, the mortgage must be regarded, both in equity 
and at law, asa security for the individual debt of McRea, the 
effect of which will be to restrict its operation to his own inte- 
rest-in the property, without in any manner affecting the legal 
estate of the representatives of Lang.. Even conceding that the 
terms of the mortgage indicate-an intention to convey the joint 
estate, and that it was competent for McRea to mortgage it for 
the payment of a partnership debt, and still the law will not 
tolerate a divestiture of the estate of his deceased partner’s rep- 
resentatives for the purpose of paying a debt with which he 
was individually chargeable. 

Whether a surviving partner has only a lien in equity, or an 
equitable estate in the lands of the firm, we need not enquire; 
for, however this may. be, the result on the proofs in the cause 
must be the same upon either hypothesis. 

In Bartlett & Waring. v. Doe ex.dem. Gayle & Phillips, 6 Ala. 
Rep. 305, the question was whether the lien of the executions 
of the plaintiffs in error ‘was suspended by the injunction 
awarded at the instance of Lang’s administrator, to restrain the 
sale of the property now in controversy, so as to give a priority 
to the mortgage by McRea to Bates, which was executed pend- 
ing the injunction. The effect of the sale under the executions 
to convey the joint estate was not controvefted; and as the 
purchasers under the mortgage were suing at law, we should 
think they could have gained nothing by establishing the exemp- 
tion of Lang’s interest from liability to sale on the executions 
against his surviving partner; for the mortgage at most could 
only pass the equity 6f the mortgagor, and this would be noth- 
ing more than an equity upon which the plaintiff in ejectment 
could not recover. But we ueed not notice that case further, as 
it cannot constitute an element in the decision of the present, 
which asserts the title. Besides, it was an action of ejectment, 
and perhaps for that reason is not conclusive upon the title of 
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the lessors of the plaintiff, if they have any —Camp v. Forrest 
and another, 13 Ala. Rep. 114. We have but to add, that the 
decree of the Court of Chancery is reversed, and the bill dis 
missed, at the costs of the defendant in error. 


Darean, J., not sitting. 


Nore sy Reporter.—The foregoing opinion was delivy- 
ered by the late Chief Justice, at January Term 1849, and was 
held up to await the result of an application thereupon made by 
the defendant in error, supported by affidavit, to modify the de- 
cree so far as to reverse and remand the case, or at east to dis- 
miss the bill without prejudice to the title derived under the 
deed ‘of trust executed by Mcfea to Bates. 


Campsecyt & Srewart, for the motion: 

The application of the’ defendant in error for a modification 
of the decree, is founded upon the peculiarity of the case, as 
exhibited in this court. 

This court construes a parcel of testimony admitted to be ma- 
terval, differently from the chancellor, and in opposition to the 
meaning of the party who gave it. The facts testified to all 
parties agree to have been material. 

The claim of Bartlett & Waring under the deed of trust of 
McRRea to Bates, and the deed of Bates to Gayle and Phillips, 
depends upon the fact that the deed of trust was made to secure 
a valid debt of the partnership. Admitting that the deed was 
made to secure a debt of the partnership, we have furnished au 
thority to establish that McRea was authorised to make it. 
The interest of a surviving partner is nota lien on, but an 
estate in the land, with a capacity of disposition —2 Sandford’s 
Ch. Rep. 366; 10 Leigh’s Rep. 406; 5 Ala. 446; 5 Metc. 582; 
1 Mylne & K. 649; 3 ib. 443. We see then, the evidence is 
material, and that the plaintiff’s rights are not properly adjudi- 
cated, if the court here, overruling the construction of the chan- 
cellor of Ryland’s evidence, shall make a*final decree upon the 
cause. ‘To enable ‘the court to preserve this right, we have 
asked that the court will send back the cause with directions for 
the re-examination of the witness Bates; if this is refused, to 
dismiss the bill without prejudice. The first course is prefered 
because the costs of the litigation will be diminished and justice 
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be done in this cause. The question is, is such a course com- 
petent? The justice of it must be apparent.—1 Cox’s Ch. R. 
437. The copy of the answer not having been signed by a 
proper officer, the vice-chancellor dismissed the bill. On ap- 
peal, the lord chancellor reversed the decree—ordered the 
cause to be set down again, and the error was corrected.—9 
Price, 563. An objection was taken at the hearing, that the 
answer of the wife, when she answered jointly with her hus- 
band, was not evidence against her, when her separate estate 
was involved. The objection was held to be insurmountable, 
and the cause was ordered to stand over to enable them to sup- 
ply the proof.—8 Price, 613; 1 Russell, 527. The point was 
maturely considered, in the case of Cox v. Allingham, 1 Jacob, 
337; 4 E. C. Ch. Rep. (2 part) 337. The court will observe 
in the argument and authorities employed in that cause, the 
large discretion which the court exercises when an acknowl- 
edged omission has occurred in the proofs of the parties. The 
court of chancery must have the power, and cases must con- 
tinually arise for its employment, to guard suitors from the mis- 
conceptions or inadvertence of those who have their interests 
in charge. It would be intolerable that consequences injurious 
to the parties should follow from the slips or inaccuracies of 
counsel, or other officers of the court. In this case, we admit 
that the testimony of Ryland is not as distinct as it might have 
been. ‘The fact that this court places one interpretation upon 
it (contrary to its literal meaning) from that which the chancel- 
lor did, or that Ryland himself supposes to be proper, is evi- 
dence that his testimony has not been very clearly set down. 
Suppose the chancellor had taken the view of the matter that 
that this court did, the powers which were exercised in the 
several cases we have cited would have been appropriately ex- 
ercised. ‘The case in Jucob was maturely considered. ‘The 
master of the rolls in that cause was averse to the practice. 
The case was called a strong case. There was no surprise, 
the importance of the fact was well known; it was the founda- 
tion of the case. The master of the rolls made a decree which 
we desire shall constitute the basis of the order in this case. 
We ask that the court below may be directed to permit the 
plaintiff to examine the witness Ryland, and such other witness 
as may be considered proper for examination, on the single point 
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of the consideration of the deed from McRea to Bates. We 
agree that the costs of this examination should be paid by us, 
This court might order additional terms, if needful. The edi- 
tor of the Chancery Reports, which include Jacob, (4 Cond, 
En. Ch. R.) has added a vast number of cases in which the 
powers we claim were exercised in addition to those we have 
cited. These authorities are cited in the note on page 346 of 
Jacob’s Reports in the edition we have mentioned. In addition 
to those authorities, we cite one contained in the 1 Smede’s & 
Marshall Ch. R. 44. Suppose the court should be indisposéd 
to remand the cause, and place us in a condition to haye a title 
clearly presented and in some manner sustained, what is the 
proper course then? Suppose the objection had been made to 
the introduction of the deed from McRea to Bates, for want of 
proof of the partnership debt of McRea & Lang, which is men- 
tioned in it? Suppose the chancellor had sustained the objec- 
tion, what would have been our position? In the case in Jacoby 
before cited, these questions are answered: ‘Let us consider 
what would be the result at law, if the plaintiff coming to trial 
had omitted to produce a necessary witness: He must unques+ 
tionably fail—but how could he fail? It would not, be a decis» 
ion barring his right or barring another action. ‘Then if the 
same thing happened in equity, what would be the analogy? 
The court would not dismiss the bill without liberty to file ane- 
ther. ‘The court would not decide it finally and conclusively, 
so that the dismission-might be pleaded in bar to a new bill. 
The plaintiff would pay the costs, but he would be able to pro- 
ceed again, after having the benefit of knowing the evidence. 
This certainly ought to weigh with the court, particularly as the 
same strictness is not observed here as at law.” —Jacob, 343. 
Daniel, in his work on Chancery Practice, 1200, states the 
principle on which bills are dismissed without prejudice: “ Di- 
rections of this sort are inserted when the dismissal is occa- 
sioned by any slip or mistake in the pleadings or proofs ; thus, 
formerly, when a bill was dismissed for want of parties, it was 
expressed to be without prejudice: And so when a bill was dis- 
missed in consequence of fucts not having been properly put in 
tssue, or of the agreement for the specific performance of which 
the bill was filed turning out upon the evidence to be different 
Srom that actually proved.” 
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The case of Stevens v. Guffy, reported in 3 Russell, 172- 
165-186, printed in this country, (3 Eng. Cond. Ch. Rep.) fur- 
nishes an ample authority for the modification of the decree in 
the manner we have stated. This court expressly refuses to 
consider one of the grounds for equitable relief. We have 
shown a title complete in all its parts, except in evidence of a 
single fact, to which we have given evidence, the meaning of 
which is the subject of contest between the two courts. This 
court will not then by a final decision exclude us from the 
power hereafter of litigating this title. This court will not place 
us in a situation different from that we would have occupied in the 
event that the decision had been originally against us. We 
could then have dismissed our bill. We had the subject then 
under our control. Can this court allow the organization of 
our courts to make such a breach in the rights of the plaintiff? 
The errors of the court below in our favor do us injury not 
only in the costs, but in the very vital frame of our case, if the 
court adheres to this decree. We then say the case of Stevens 
v. Guffy, in 3 Russell, 172, is in point, for such a modification. 
2 Sch. & Lef. 12. We then insist that inasmuch as we have 
not shown laches, but that our position here arises from the 
errors not of our own but of the chancellor and examiners—that 
we have shown that we were aware of the point and have pro- 
duced evidence to it, we are entitled to a decree similar to"that 
found in Jucob; but should this court think differently, we insist 
that there ouglit to be no difficulty in modifying the decree. so as 
to place us in a condition of a party non-suited. 


Hopxtns and Lockwoop, contra: 

The defendant in his petition asks the court either to remand 
the cause to the Chancery Court for further proceedings, or to 
dismiss the bill without prejudice. Near the end of the petition 
he states his willingness to accept the latter modification of the 
decree. The court,.I presume, will confine its consideration 
to the claim of the defendant to what it deems a proper measure 
of justice, and treat the petition as one to modify the decree by 
the dismissal of the bill without prejudice. ‘The court will find 
upon an examination of the cases relied upon by the other side, 
that all the applications except one made in them to re-examine 
witnesses, were made after publication and before the hear- 
ing.—4 Johns. Ch. Rep. 415, and the authorities there cited. 
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In the excepted case, the witness who was re-examined after 
the decree had given his deposition before the hearing, but in- 
advertently omitted to make a release and render himself a com- 
petent witness. The order to re-examine him was to enable 
him not to alter his testimony, but to make the evidence he had 
previously given admissible by irserting it in another deposition 
to be made when the witness should be competent.—Sandford’s 
case, 1 Vesey, jun. 398. 

This court has decided that it will not dismiss a bill without 
prejudice to enable a complainant to file another bill and prove 
the case to be made in it, by a witness who was incompetent ia 
the case dismissed, but who is willing to make himself compe- 
tent by a release before he makes the deposition intended to 
authorise a decree upon another bill.—Maury’s Adm’r v. Mas 
sons’ Adm’r, 8 Porter, 336. The dismissal of a ‘bill with- 
out prejudice for the purpose of enabling.a complainant to make 
another case, and to prove it by rendering such evidence as_ he 
offered on the first bill competent on a second bill, could not 
be the source of as much mischief as might be the consequence 
of such a dismissal to enable the complainent to make and prove 
another case by the altered testimony of the same witness. The 
principle in the case in 8 Porter is a direct authority against the 
application, either to remand the case for further proceedings, 
witlp the view of re-exnnining Ryland, .the witness, or to dis- 
miss the bill without prejudice, for the purpose of obtaining dif 
ferent testimony from Ryland. As the petition does not ask 
for a re-hearing, with a view to a final decision. of the question 
here, it is an admission that the testimony of Ryland, as it is, 
was correctly understood by the court. 

In the case of Gray v. Murray, 4 Johns. Ch. Rep. 412-15, 
Chancellor Kent said, ‘* There never was a re-examination per- 
mitted merely to alter and correct testiinony afier the cause had 
been heard, discussed and decided upon the very matters of 
fact to which that testimony referred.” ‘The principle aftirmed 
by Chancellor Kent is established by the case referred to in 8 


Porter. In opposition to these two judgments directly upon 


the point, there are no cree ae rat also, 2 Swans. Itep, 
420; 2 A. K Marshall’s, 235-’6. 

There is a substantial difference between the deposition of 
Ryland, which is a part of the record of this case, and the affi- 
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davit he made which was filed with the petition. According to 
the deposition, Ryland, the witness, deposited with McRea & 
Lang a note in his favor, on one John Graves, for collection; 
with instructions to apply the proceeds when collected to the 
ayment of the note of the witness to Bates, which had been 
endowed by Mcltea, with the firm name of McRea & Lang: 
That the note of Graves was paid at maturity, and the proceeds 
were not applied according to the instructions.—See page 136 
of the record. According to the affidavit, the witness Ryland 
left authority with McRea & Lang to act as his agents—to check 
for money in bank belonging to him, and he instructed them to 
draw money of his from the bank and pay the debt to Bates: 
That they withdrew his money from the bank, but did not pay 
the note to Bates.—See the affidavit on file. According to his 
deposition, he paid himself, after its maturity, the note to Bates. 
See page of the record 136. According to his affidavit, he paid 
anly a part of the note to Bates, (the amount is not stated in 
the affidavit,) and the deed of trust was made by McRea to 
secure the balance of the debt to Bates.—See the affidavit.” He 
makes no explanation in his affidavit of the material difference 
in the respects which have been mentioned between his affida- 
vit-and his deposition. According to his deposition, as he paid 
the debt to Bates, there was nothing due of the debt intended to 
be secured by the deed, when the sale was made under it. The 
deed was not intended to secure the money Ryland alleges was 
collected for him and used by McRea, and he does not pretend 
he made an arrangement with Bates:to have the benefit of the 
‘deed of trust, but states he paid his debt to Bates. According 
to his affidavit, the note intended to be secured by the deed was 
.made by McRea as surviving partner, endorsed by Ryland in 
payment of the note made by Ryland to Bates; that the- note 
embraced by the deed is but partially paid. Ryland is an in- 
terested witness. He as well as Bates was interested in the 
deed. 

The mischiefs, which would be the consequences of depart- 
ing from the rule upon which such applications are refused, are 
clearly stated by Chancellor Kent.—4 Johns. Ch. Rep. 414. 
Upon the facts on which this application is made no court of 
chancery ought to permit Ryland to be re-examined after pub- 
lication and before a decree. 
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For the correctness of the decree of this court, the plaintiffs 
in error rely upon the written argument of their counsel, which 
was before the court while they were considering the case, 
The argument is submitted herewith. - The counsel of the 
plaintiffs in error begs leave to express his wish that the applica- 
tion may be determined during the present term. 


PARSONS, J.—On first reading of the affidavit which is filed 
in support of the petition, I thought it was materially inconsist- 
ent with the deposition of the same witness. But after a careful 
comparison of the deposition and affidavit, we think they are not 
necessarily inconsistent, except in one point, and that we think 
admits of such explanation from what is stated as to relieve the 
motives of the witness from suspicion. “The witness states in 
his deposition that he left assets with McRea and Lang, among 
which was the note on Graves,—nothing more is said about 
those assets. It is therefore clear that the witness might then 
have stated more in relation to them, as he has now done by 
his affidavit. This, however, may not have been thought by the 
witness to be necessary, and we think we may fairly presume 
that he did not. The witness stated enough in regard to the 
note on Graves, if taken according to his own language through- 
out, (and the chancellor did so take it,) to induce the party who 
had his deposition taken to suppose that any explanation about 
the other assets was immaterial, which relieves the party of the 

-imputation of negligence. But this court, by construction of 
the entire deposition, arrived at the conclusion that the witness, 
on one point, did not mean precisely what he said, and it now 
appears by the affidavit of the witness that this court was right. 
The witness stated in his deposition that he paid his debt to 

_ Bates himself, and now by his affidavit it appears that he paid 
but part of it. ‘This is the point of inconsistency. But it ap- 
pears by the affidavit, in substance, that he put funds into the 
hands of McRea & Lang to pay it all, which were misapplied. 
Without violence to any authority cited by the counsel for the 
plaintiffs in error, as we understand them, we may now dismiss 

the bill without prejudice to the title of the defendant in error, 

- which is secondly stated in their bill, and which he obtained by 

purchase from Gayle & Phillips, and we dismiss the bill accord- 
ingly. 
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CHILTON, J.—I concur in dismissing this bill without 
prejudice to the extent above stated by Judge Parsons, but I 
arrive at my conclusion from the record. Whether the affidavit 
submitted can be regarded for any purpose—QUERE ? 





~_—_——— 





Darean, C. J., not sitting. 


WHITE ws. WYLEY. 


1. In an action for wrongfully and vexatiously suing out an ancillary at- 
tachment, the costs incurred in defending the original suit constitute no 
part of the plaintiff’s damages. 

2. If the holder of a promissory note, after suing out a writ against the 
maker and procuring thereon a return of non es/, under a mistake as to 
his legal rights sues out an attachment against the endorser, in an action 
for wrongfully and vexatiously suing out this latter process, the proceed- 
ings against the maker are admissible in evidence in mitigation of dam- 


ages. 
Error to the Circuit Court of Benton. Tried before the 
Hon. Geo. Goldthwaite. 


Tuts was an action of debt by the plaintiff against the de- 


“fendant in error, for the wrongful and vexatious suing out of an 


ancillary attachment against him by one Benjamin C. Price, on 
whose bond the defendant was a surety. After introducing in 


evidence the proceedings in the original suit, by which it ap- 


peared that a judgment was rendered therein in his favor; and 


‘the affidavit, bond, writ of attachment and levy thereof, the plain- 


tiff offered to prove the expenses incurred by him in defending 
the original suit, which the court refused to allow. The de- 
fendant, having first proved its execution, then offered to intro- 
duce in evidence, in mitigation of damages, the note on which 
the attachment was sued out, and on which the plaintiff was an 
endorser, and in connection therewith a writ which he had sued 
out against the makers, returnable to the first court after the note 
fell due, and on which was a return by the sheriff of non est. To 
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this evidence the plaintiff ohjected, but the court overruled his 
objection and permitted it to go to the jury. The ruling of the 
Circuit Court is now assigned as error. 


Rice, for the plaintiff in error: 

1. In this action for the wrongful and vexatious suing out of 
an ancillary attachment, the plaintiff ought to be allowed to show 
the different items of expense to which he was subjected in de- 
fending the suit. If any of those items are shown not to be pro- 
perly allowable to the plaintiff as actual damages, then the de- 
fendant should protect himself from their allowance, by asking 
an appropriate charge. Evidence ef expenses incurred is cer- 
tainly admissible. Its sufficiency or legal effect is a matter to be 
determined by a charge of the court. 

2. Where the attachment i is sued out against an endorser, af- 
ter he has been discharged from liability by the failure of the en- 
dorsee to sue the maker of the note and prosecute him to insol- 
vency, the “note, writ and sheriff’s return” in the suit com- 
menced against the maker and abandoned, are not competent 
and relevant evidence against the endorser, “in mitigation of 
damages. ” How can such “note, writ and sheriff “4 return” 
mitigate the damages done. to the endorser by an attachment 
subsequently sued out against him by the endorsee, whose own 
negligence to prosecute the maker had deprived him of all right 
to sue the endorser or to attach his property? | The court below 
did injure the plaintiff by giving such an effect to the evidence. 
By admitting the evidence ‘in mitigation of damages,” the court 
and jury and parties were precluded from regarding the evidence 
as good for any other purpose. Admitting evidence for one 

specified purpose is excluding it for all other purposes; and if 
it is not admissible for the specified purpose for which it is ad- 
mitted, this court is bound to reverse, because thereby an error 
is committed and injury is prima facie shown.—Creagh v. Sav- 
age, 9 Ala. Rep. 

The writ and sheriff’s return were inadmissible for any pur- 


pose.—S Serg. & R. 305. 


Waite, for the defendant: 
The defendant in an action of this kind is only liable for 
damages actual or vindictive which grow out of the wrongfyl, 
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vexatious or malicious suing out of the attachment.—Kirksey v. 
Jones, - Ala. Rep. 622; McCullock et al. v. Walton, 11 Ala. 
Rep. 492. This was an ancillary attachment, and the costs 

which plaintiff offeréd to prove were incurred in defending the 
suit at law, and did not flow from the attachment. 

The note and endorsements, with the writ against the makers, 
with the return of not found, were good to show that Price had 
a cause of action against plaintiff in error, and rebut the idea of 
malice. 

If the expenses incurred resulted from the attachment, and 
not.from.the suit pending against him, plaintiff should have 
shown it, or at least should have offered to show it. 


CHILTON, J.—The court below decided the points of law 
raised in this case upon the trial very correctly. 

1. ‘The cost in defending the suit in which the ancillary at- 
tachment was sued out, the plaintiff in that suit having failed, 
has no connection with the attachment. The ancillary attach- 
ment was but auxiliary to’ the main suit, and enabled the plain- 
tiff to- obtain a lien on property for the satisfaction of whatever 
judgment he might recover. No issue of fact was raised or 
could have biden: raised by the defendant, as’ predicated upon 
the attachment. The grounds upon which it issued cannot by 
the terms of the statute authorising it be controverted so as to 
require proof. ‘The argument of the plaintiff’s counsel, that 
we must intend the plaintiff was incited to greater diligence in 
making his defence, and therefore incurred more cost, from the 
fact that the attachment secured the ultimate payment of the 
judgment, should one be obtained, is unsound. We must in- 
tend that White would have paid the debt had the court so or- 
dered and adjudged. Damage, the consequence of a contrary 
presumption, would neither be the legitimate, natural nor prox- 
imate result of the attachment.—Donnell v, Jones, 13 Ala. Rep. 
490, and authorities cited. 

2. Proof of the previous proceeding instituted against the 
makers of the note and the return of non est, &c. was proper in 
mitigation of damages, since it tended to show the want of mal- 
ice, and that the party in suing White, the endorser, was not ac- 
tuated by improper motives. There is a marked difference in 
honestly and in good faith suing out an attachment under a mis- 
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take of one’s legal rights, and a wanton disregard of the rights of 
others. In Sharpe v. Hunter, 16 Ala. Rep. 765, this court held 
that if an attachment sued out ina case in which just grounds 
for its issuance exists, is abated on plea, for a defect in the aff 
davit, the party against whom it issued in a suit upon the bond 
is not entitled to recover the actual damage he has sustained. -Ip 
the case before us, the objection is not to the regularity of the 
attachment or affidavit on which it issued, but the record shows 
that Price had lost his recourse on White as endorser of the 
note, yet it must be admitted that this loss of recourse resulted 
from a technical objection, and resulted under circumstances 
well calculated to admit of an honest difference of opinion as 
White’s liability on his endorsement. Such being the case, we 
think the proof was clearly competent to go in mitigation to repel 
as far as it goes the existence of malice or improper motive.— 
The case of Swigart v. Berks, adm’r, 8 S. & R. 305, is wholly 
unlike the present. In that case no question of malice was it 
volved, but the effort was to show that a party considered no 
more due him than one hundred dollars, from the fact that he 
had instituted a suit on-the same cause of action before a justice 
of the peace, whose jurisdiction did not extend to cases above 
one hundred dollars. But the plainuff abandoned his case, and 
the court held the record of it improper testimony. Jt is mam 
ifest the case bears no analogy to the present. 
Judgment affirmed. 





GERALD & WIFE ws. BUNKLEY. 


1, Where a stranger, after personating an intestate, whose estate has 
been administered and passed into the hands of the administrator of @ 
deceased distributee, so far as to create an honest impression of their 
identity on the minds of many, who had known the intestate intimately 
from his youth, is about to leave the country and to prosecute by attor- 
ney his alleged right to the property, the administrator should be allowed, 
on final settlement, such reasonable sums as he has expended in insti- 
tuting and conducting a criminal proceeding against him for the purpose 

of exposing the imposture, and thus protecting the estate. 
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3. An administrator, authorised by an order of the Orphans’ Court to keep 
the personal estate together for ten years and to cultivate the lands of 
the deceased, is entitled to an allowance for reasonable expenses incurred 
in the erection of suitable and necessary buildings. 

3. It is not the duty of an administrator to lend out the money of an estate, 
and if he does so without authority, it is such a conversion as will render 
him liable for the principal sum so loaned with interest, should it even- 
tually be lost. 

4. The Orphans’ Court has not the power to follow tl:e assets of an estate, 
which the administrator has invested in property, and to establish a 
trust in favor of an infant distributee, but in such case, the administra- 
tor, on final settlement, should be charged with the principal sum so in- 
vested with interest, and, if the property has been used for the benefit of 
the estate, Ke should be allowed therefor a reasonable compeneation. 

5. Such a settlement, however, could not deprive the distributee of his 
‘right of election, but he might afterwards go into equity to compel a 
conveyance. 

Whether the administrator can resort to equity to compel an election— 


Qurre? 
Error to the Orphans’ Court of Montgomery. 





—_ 
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Tuts controversy arose on the final settlement of the estate 
of William D. Bunkley, deceased, of which his widow, now 
the wife of Pearly S. Gerald, was appointed. administratrix, and 
of which she and Gordon Bunkley, an infant son of the de- 
ceased, were the sole distributees. The facts of the case can 
be understood by reference to the opinion. 


Exmore, for the plaintiffs in error: 

1. The general rule is that an administrator is bound to exer- 
cise such prudence and care as a judicious man would exercise 
in regard to his own affairs. But this rule is not imperative; 
it varies according to the circumstances of each case, and the 
good faith with which he acts is a consideration always to be ° 
regarded.—Baily v. Dilworth, 10 8. & Marshall, 404; Bryan v. 
Mullejan, 2 Hill Ch. (8. C.) 364; Capeheart v. Henry, 1 Hill 
Ch. (S. C.) 411; Donnell v. Oneill, 9 Ala. 734; Huson v. Wal- 
lace, 1 Richardson’s Eq. 16-17; 2 Story on Equity, § 978. 

2. Improvements or outlays made by the administrator will 
be allowed, when such as the court would have directed on ap- 
plication.— Ex parte Palmer, 2 Hill’s Ch. 217; 2 Story’s Eq. 
§978, 1267-'71-"72~73-75. 
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3. Where executor bought negroes with the proceeds of the 
crops, and worked them on the plantation, the distributees dis. 
affirming the purchase, he was held a joint owner and allowed 
his share of the crops, deducting rent for the land.—Frazer & 
Wife v. Vaux, Ex’r, 1 Hill Ch. 206. To the same effect jg 
Bethea v. McCall, 5 Ala. 308. 


Bextser & Harris, for defendant: 

1. The charges for costs, counsel fees, &c., paid out on the 
prosecution of Barber, were rightfully rejected by the court.— 
Harris v. Martin, 9 Ala. 895; Oniel v. Donnell, ib. 734; Clay’s 
Dig. 600, § 7—also, 482, § 36-’7; p. 237,44. It was no part 
of the administratrix’s duty to institute a criminal prosecutign 
against Barber, and the verdict and judgment on the indictment 
against him would not have been evidence for her if suit had 
afterwards been brought on the bond given to Parish, or if a 
direct proceeding had been instituted against her to recover the 
property supposed to belong to Jesse Bunkley.—1 Greenl. on 
Ev. 537; 1 Phillips on Ev. 336-7. 

2. The plain duty of an administratrix, ordinarily, is to re 
ceive the assets of the estate, to pay the debts of the deceased, 
and to pay over the residue, if any, to those entitled. She has 
no authority, unless authorised by will or order, to keep to 
gether the estate and work the slaves on the plantation, and if 
she does so it is at her own risk.—Willis, adm’r, v. Heirs of 
Willis, 9 Ala. 336; Benford v. Daniels, 13 Ala. 673; Steele y. 
Knox, 10 Ala. 608; Kee v. Kee, 2 Grattan, 116. To enable 
an administratrix to keep the personal and real estate of her in- 
testate together, there are certain requisites which must be com- 
plied with, and they are clearly defined by statute and by adja- 
dications on the same.—Clay’s Dig. 198, § 30-’1-’2-’3-'7; Ben- 
ford v. Daniels, 13 Ala.671. And if an administratrix neglects 
these duties, or permits the ten years to elapse, she will be 
remitted to a court of equity for redress, if she have any remedy 
at all._—Benford v. Daniels, 13 Ala. 673; Steele v. Knox, 10 
Ala. 614. ia 

3. The charges for building the gin house and negro houses 
were also properly excluded. An administratrix is only enti- 
tled to remuneration for money expended on repairs absolutely 
essential to the preservation of the estate under her charge. 
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The record does not show that these improvements were ne- 
cessary, nor that they could not have been erected from the 
materials grown on the plantation.—Myers v. Myers, 2 McCord 
Ch. 265; Green v. Winter, 1 Johns. Ch. 39. 

4. The administratrix had no right to purchase either the 
lands of Allen and Barnett or those of Goldthwaite, or in any 
manner to charge the estate with them or their rents, or the ne- 
groes belonging to it with their hire, &c. Neither the common 
law nor the statute, which authorises such an estate to be kept 
together for a term not exceeding ten years, justified her in thus 
increasing the capital of the estate, without the sanction of the 
court. Having wrongfully made these purchases and volunta- 
rily commingled her property with that of the estate, the Or- 
phans’ Court could not fairly separate it, and she must bear the 
loss in that tribunal at least—Myers v. Myers, 2 McCord’s Ch. 
265; Kerr v. Boyd, 10 Ala. 154; Washburn v. Hall, 10 Pick.” 
429; ‘T'recolthic v. Austin, 4 Mason, 29. 

5. The administratrix was properly responsible for the money 
loaned to Whitman & Hubbard, and with the interest on it. 
The security on which the investment was made was not such 
as the law required her to take. Bond and security on real 
estate should have been. had, or at least it should have been 
placed in the hands of ‘safe men, and not in those of adventu- 
rous ‘merchants.—Smith v. Smith, 4 Johns. Ch. 234; Holmes 
v. Craig, 2 Coxe’s cases, 1; Harrison v. Mock, 10 Ala. 900; 
Powell v. Evans, 5 Vesey, 839; Bryant v. Craig, 12 Ala. 354; 
Powell v. Powell, 10 Ala. 900; Brazeal, adm’r, v. Brazeal’s 
Dist. 9 Ala. 491; King v. Cab, 12 Ala. 598; Parker & Wife v. 
McGaha, 11 Ala.521. An admimistratrix cannot sell property of 
the estate legally but by receiving from the purchaser ‘bond with 
approved security,” and if this be so, much less ought the repre- 
sentative of an estate be permitted to loan out its funds at her 
own volition and merely take a promissory note to guarantee its 
return.—Clay’s Dig. 223-24, $13. © 

6. The items paid for carriages, horses, &c., and for boot on 
exchange of them, were improper and not fit to be sanctioned. 
The commissions are intended to cover all the personal expen- 
ses contracted in the management of the estate, and the Judge 
of the Orphans’ Court, on proper evidence, can increase or di- 
minish these commissions, according to the facts of each case.— 
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Oniel v. Donnell, 9 Ala. 734; Van v. Van, 2 Paige, 287; Par- 
ker & Wife v. McGaha, 11 Ala. 521. 








DARGAN, C. J.—It is the duty of an administrator or 
other trustee to defend the trust estate from all unjust demands 
made against it, and he should employ the proper and reasona- 
ble means to make the defence effectual. As this is the duty of 
a trustee, it follows that the necessary and reasonable expenses 
incident to the litigation must be borne by the trust estate, and not 
by the trustee in his individual capacity —Coopwood et al. v. Wal- 
lace, 12 Ala. 790; 15 Ala. 335. This position will not be de 
nied, dnd the only question that can be made in régard to the 
expenses paid by Mrs. Gerald in prosecuting Barber, is, that 
they were unnecessary or unreasonable. We are, however, 
fully satisfied from the facts exhibited by the record, that the 
prosecution and conviction of Barber for falsely pensonating 
Jesse Bunkley and demanding the property that had been paid 
over to William Bunkley by Parish, the guardian of Jesse, on 
the supposition of his death, was the only mode of defence that 
could have been adopted to save the estate of William Bunk- 
ley. After Barber had succeeded in the village where Jess¢ 
Bunkley was raised in creating the belief that he was Jesse 
Bunkley, even in the minds of those who had known Bunkley 
from his youth, had he been permitted to leave the State and to 
prosecute his demand by an attorney, we do not see how he 
could have failed of success. To procure the proof that he 
was Elijah Barber, and not Jesse Bunkley, was therefore in- 
dispensably necessary. This could only be done by bringing 
him in the presence of those who knew him to be Elijah Bar- 
ber. It was therefore necessary to arrest him to prevent his 
leaving the State, that the witnesses might see and inspect him 
and thus be enabled to speak with certainty who he was. Even 
on the trial of the indictment, we infer from the facts stated in 
the record, that it was doubtful whether the evidence would 
- show him to be Elijah Barber or Jesse Bunkley, for many of 
the acquaintances and friends Bunkley deposed that he was 
Jesse Bunkley, and this too after they had had a full opportu- 
nity to examine and interrogate him. Under such circumstan- 
ces the administratrix pursued the only course that could have 
been adopted to protect the estate from the unjust demand of 
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Barber, and consequently the estate must bear all the reason- 
able expenses of the prosecution. Whether the amount paid 
by the administratrix was reasonable, we do not feel at liberty 
to. determine in the present condition of the cause, for it does 
notappear that the Orphans’ Court has ever acted on this ques- 
tion, but simply rejected the whole item on the ground that the 
estate was not liable to pay any partof it. In this the court erred; 
the administratrix was entitled to a- credit for the amount she 
had paid out, if such amount under all the circumstances 
was reasonable, of which it was the duty of the court to 
judge. a 

2. Mrs. Gerald, the administratrix, obtained an order*of the 
court to retain the personal estate together for ten years, and 
also to retain the possession of the real estate. She employed” 
the slaves in ‘cultivating the land for the benefit of the distribu- 
tees. It became necessary to build negro houses and also a 
gin house, as those left by the deceased had become rotten and 
dilapidated ; she asked to. be allowed the reasonable expenses 
incurred in erecting those buildings, which was refused. It 
is true that at common law an administrator could not claim to 
be remunerated for expenses in building houses on the estate 
of the.deceased, but the powers of an administrator at common 
law and under our-statutes are in many instances widely differ- 
ent. In this State, upon good cause shown, an administrator 
may be allowed to keep the personal estate together and to re- 
tain the possession and cultivate the land for the term of ten 
years, reserving the widow her right of dower.—Clay’s Dig. 
198-’99. When the administrator has obtained such an order 
it becomes his duty to manage the estate in a husband-like man- 
ner. He should conduct the estate to the best advantage for 
the interest of the distributees, and should observe the same 
care and diligence in the management of it that a prudent man 
would observe in reference to his own. Not only common pru- 
dence but common humanity demands of the master that he 
should provide suitable houses for his slaves, and a gin house is 
absolutely necessary to a cotton plantation. An administrator 
who has obtained the right to keep the estate together for the 
space of ten years, must therefore be allowed the expenses of 
such buildings, when necessarily erected by him. 

3. It also appears that Mrs. Gerald without any order of 
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court lent to Whitman & Hubbard $3210, taking their note 
with J. Wyman for security. Whitman & Hubbard as well ag 
Wyman were merchants then in good credit, but afterwards failed, 
and the debt is lost. The money lent belonged: to the estate, and 
she asks a credit of this sum in the settlement of her accounts, 
In the case of Dean & Wife v. Rathburne, adm, 15 Ala. 328, we 
said that the correct rule to be extracted from all the cases is this: 
If an executor or other trustee exercises good faith and ordinary 
diligence, and acts within the scope and in the line of his duty, 
he is not responsible although loss befall the estate. If, hows 
ever, be assumes to act without the scope of his authority and 
beyond the line of his duty, he then acts upon his own respon- 
sibility and must be held responsible for any loss that may befall 
‘the estate from such acts. We think the rule recognised in the 
case’refered to is: correct in principle, and that it is sustained by 
authority.—See Bond v. Clough, 3 Mylne & Craig.486. The 
first question therefore to be ascertained is, did the administra 
trix act within the scope of -her authority and in the line of her 
duty in‘ lending the money to Whitman & Hubbard? We 
know of no principle of law that makes it the duty of an admin 
istrator to lend out the money of the estate. In the case of 
Webb v. Conn, (Littell’s Sel. Cases,) it is said that an admin- 
istrator is not required by any law to lend out the money of the 
estate he represents, and therefore is not chargeable with inte- 
rest, by merely showing that the money could have been loaned 
at interest without inconvenience. T'o the same effect is the 
ease of Kellar, ex’r, v. Bula, 5 Monro, 578—also see Karr v. 
Karr, 6 Dana, 3; The State v. Johnson, 7 Blackf. 529; and1 
Vernon, 197; 2 Ver. 548. As the law does not require of an 
administrator who has ouly such authority over the estate as is 
derived from his letters of administration, to lend out the money, 
if he assumes the authority to do it, he cannot be said to be 
acting within the scope of his authority or in the line of his duty, 
but must be considered as acting upon his own responsibility, 
and must be held liable for both principal and interest, for it is 
well settled that if an executor or other trustee uses the money 
of the trust estate, he is chargeable with interest, and that he 
may have applied it to an unprofitable use cannot change the 
rule or exempt him from paying interest. Mrs. Gerald was 
therefore properly charged with both the principal and interest 
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of the sum loaned by her to Whitman & Hubbard. Whether 
or not an administrator in this State may not apply to a court of 
chancery or to the Orphans’ Court and obtain authority to lend 
out the money in his hands belonging to the estate, we will not 
stop to enquire, being satisfied that if he assumes to lend it out 
relying on his authority as administrator alone, it may be consid- 
ered by the distributees and those interested in the estate as a 
conversien of the money to his own use, and that he may be 
charged with both principal and interest, whether the money be 
lost or not. 

4. It was also shown that the intestate did not leave land suf- 
ficient to employ his force as profitably as it might have been, 
and that the administratrix purchased with the money of the 
estate two tracts or parcels of land which have been cultivated by 
the slaves, and which appear to have been of considerable 
value to it. The adwministratrix requested that she should be 
allowed a credit for the amount she paid for the lands, which 
was also reftised. She then requested a credit to the extent of 
the value of the rents of the land, which was also refused, and 
the court charged her with the money she paid for the land 
with interest thereon, without making her any allowance for the 
use or profits‘of the land. That the court.erred in charging 
her with the amount paid for the land with interest, without 
making any allowance for the use of the land by way of rent, is 
manifest. But I have had much difficulty in coming to a con- 
clusion what course the Orphans’ Court should have pursued 
in reference to this question. As the lands were purchased with 
the funds of the estate, the infant distributee has an unquestionable 
right to elect whether he will take the land or whether he will claim 








‘the money. He certainly is not entitled to both, but he has the 


right to choose between the land and the money. Can thé Or- 
phans’ Court elect for him and order a conveyance during his mi- 
nority? The Orphans’ Court has full jurisdiction, it is true, tomake 
final settlements of estates in the hands of executors and admin- 
istrators, and to decree the amount ascertained to be due to be 
paid to those entitled, but it has no jurisdiction to establish a 
resulting trust in favor of the distributees, nor to order the exe- 
cutor or administrator to convey to them lauds purchased with 
the assets of the estate. No such jurisdiction is confered on 
those courts by statute, and therefore they do not possess it. 
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They can exercise only such authority. and are possessed of 
only such jurisdiction as is confered upon them by statute, 
But the conversion of the money by the administratrix into land 
cannot deprive the Orphans’ Court of jurisdiction to order and 
decree a final settlement of the estate. This power the Court 
has, and the administrator cannot oust the court of jurisdiction 
by a conversion of the assets. Mrs. Gerald was therefore 
correctly charged with the amount of money paid for the land 
with interest thereon. But as the estate has been benefited by 
the use of the land, she should have been allowed a credit to the 
extent of a reasonable rént for the land, for inasmuch as the dis- 
tributee is not entitled to both the land and the money, he can- 
not claim both the interest on the money and the use of the 
land, We admit that a settlement made in conformity with 
this view will, as between the administratrix and the distributee, 
leave in the latter the right to elect whether he will not take the 
land in the stead of the money; and he may still file his bill in 
equity for the purpose of having the land decreed to be his and 
to compel a conveyance to be made to him, ard it is a question 
well worthy of consideration, whether the administratrix cannot 
resort to equity to compel him either teaccept the land or to re- 
nounce his right to elect whether he will take it or not. , Be this 
as it may, we are satisfied that a court of equity alone has the 
power to adjudicate this question, ad that the Orphans’ Court 
has not the jurisdiction to follow the assets of an estate that may 
have been invested in property and to establish a trust in favor 
of the distributees. 

The view we have taken of the land applies also to the slaves 
purchased by Mrs. Gerald. The court should have charged 
her with the amount paid for them with interest thereon, and 
given her a reasonable credit for the services they rendered 
the estate, for we can perceive no difference in this respect be- 
tween the purchase of land and slaves, 

In reference to the carriage purchased by Mrs. Gerald and 
the expenses incurred at the taverns, from time to time, we 
think they do not form a proper charge against the estate, and 
must be borne by her alone. If she could show that she vis- 
ited Montgomery for the purpose of attending to the business of 
the estate, and that it required her to remain in town for a spe- 
cified time, we would not say that her reasonable expenses for 
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the time she was required to stay on account of the business of 
the estate should not be allowed her; but-if her remaining in 
Montgomery was connected with her own pleasure, or to avoid 
the loneliness of a country life, she must bear the expenses. 

Let the decree be reversed and the cause remanded for fur- 
ther proceeding. 





EDMUNDSON vs. THE STATE. 


]. The variance between the names Edmundson and Edmindson is too 
imperceptible to support a plea in abatement. 

2. The law knows of but one Christian name. The insertion or omission 
of a middle name is therefore immaterial, and may be disregarded. 


Error to the Circuit Court of Limestone. Before the Hon. 
Thomas A. Walker. 


_E. J. Jonss, for the plaintiff : , 

1, There is a greater discrepancy in the sounds of the true 
and adopted names in this case, Edmindson or L. Edmindson 
for Edmundson, than in the following instances, which have 
been held not to be idem sonans: McCann for McCarn, (Russ. 
& Ry. 351); Shakepeare for Shakespeare, (10 East. 83); Tar- 
bart for Tabart, (Bingham v. Dickie, 5 Taunt. 14): Lyons for 
Lynes, (5 Port. 241); Barham for Barnham, (Kirk v. Suttle, 6 
Ala. 681); Crawley for Crowley, (12 Ass. Pl. 2); Anstry for 
Anestry, (Bro. Var. 20) ; Shutliff for Shirtliff, (Gordon v. Aus- 
tin, 6 Term Rep. 611; Ib. 1 Stark. Ev. 418) ; Willison Frank- 
lin for Williston W. Franklin, (Bull v. Franklin, 2 Speer’s R: 46.) 

2. The improper insertion of the middle letter L. is itself a 
misnomer. <t is conceded that there are some dicta, and per- 
haps some decisions, to the effect that a party can have but one 
christian name, and that the omission or insertion of a middle 
letter is immaterial ; but these dictu did not occur in State cases, 
and besides the authorities are at least divided for this question. 
Thus atan early day it was held that the transposing of two 
christian names, as “John Richard” for “Richard John,” was 
abateable.—1 Chit. Pl. 244; 5 Term. R. 195. So suit was 
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abated when the defendant was sued by one of two christian 
names, as William for Hans William.—1 Star. Ev. 412, n. es 
. Arbuin v. Willoughby, 1 Mar. 497, (4 Eng. Com. Law R. 477.) 
So a marriage’ was declared void because a middle name wag 
improperly inserted—1 Addams, 289, (2 Eng. Ecc. Rep. 121.) 
So it has been held that the insertion of the middle name by the 
initial is sufficient.—-Lindsay v. Wells, 3 Bingham, 777; 
So in the American courts it has been ruled that the omission 
of a middle name was fatal, Commonwealth v. Perkins, 1 Pick, 
388; The same v. Hall, 3 Pick. 262; and in Bowen v. Med- 
ford, 5 Halst. 230, it was ruled expressly that the omission ofa 
middle letter was fatal. 








Atrrorney GENERAL, for the State: The demurrer was 
properly sustained. The name by which the plaintiff in error 
was indicted and the name disclosed by the plea are idem sonans, 
the difference being in the spelling only.—Roscoe, 81; 2 Russ, 
on Crimes, 715, marg.; Lynes v. The State, 5 Porter, 236. 


‘CHILTON, J.--The plaintiff in error was indicted by the 
name of Isaac L. Edmindson, for an assault and battery upon 
one Nathaniel Hancock. He pleaded in abatement that his true 
name was Isaac Edmundson. A demurrer was sustained to his 
plea; after which, by leave, he pleaded not guilty, and: thereupon 
came a jury, who found the issue against him, and assessed his 
fine at one cent, for which the court rendered judgment. It ig 


insisted that this judgment is erroneous, because—1. The names 


Edmindson and Edmundson are not idem sonans. The coun- 
sel for the plaintiff has referred us to a number of cases, which 
will be found on his-brief, where courts have considered slight 
departures from the true name as good ground to abate for the 
misnomer ; but this is one of the cases where perhaps aid cannot 
well be derived from precedent. 1s the sound the same? is the 
question. This must depend in manyrcases upon’the manner 
in which we place the accent upon the syllables composing the 
word. In the case before us, the first is the accented ‘syllable; 
the middle syllable, in which the variance is supposed to exist, 
is‘scarcely heard,—so indistinctly at least as to require the most 
delicate ear to detect the want of identity in the sound of the two 
vowels. We think the difference in the sound, if any exists, 
too refined ordinarily to be observed, and that the variance in 
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the spelling does not constitute a substantial misnomer.—Abi- 
thol v. Beniditto, 2 Taunt. 401; 2 Russ. on Cr. 715, marg. 
But it is contended that the improper insertion of the middle 
letter ‘‘L.’’ in the name constitutes a misnomer. We do not 
think so.. There are, it is true, authorities which go to. that 
extent, but we think the better opinion is, ‘that the law knows 
only of one christian name,” and that the middle letter forms no 
rt of it, so that its insertion or omission makes no difference 
and may be disregarded. Such was the clear indication given 
by the Supreme Court of the United States, in Keene v. Meade, 
3 Peters’ Rep. 7; see also Franklin et al. v. Talmage, 5 Johns. 
84, citing Co. Litt. 3 a.; 1 Ld. Raym. 562; Vin. Abr. tit. Mis- 
nomer, c. 6, pl. 5 and 6; Roosevelt v. Gardner, 2 Cow. 463. 
Let the judgment be affirmed. 


EUBANKS vs. THE STATE. 


1. When a statute, creating an offence, describes its ingredients, an indiet- 
ment under it must conform to the description thus given. 

2. An indictment under tie 98th section of the Revenue Act of 1848, for 
keeping.a ten-pin alley without a license, should aver that the defendant 
“was engaged in the business or employment of keeping” su¢h an es- 
tablishment. The simple averment that he “did keep” one is insuffi- © 
cient. 


Error to the Circuit Court of Pickens. Tried before. the 
~ Hon. Samuel Chapman. 


Hunrtineron, for the plaintiff in error: 

Under. the revenue law of 1843, (Clay’s Dig. 560, § 12,) no 
license is required for keeping a ten-pin alley, but the owner of 
any such alley kept for play is.liable to an assessment of ten 
dollars, and upon his refusal to give in to the assessor the’alley 
‘0: kept for play,” the same is liable to be attached and sold by 
that officer for the payment of the tax. So under the act of 
March 1848, no license is required for the mere keeping of a 
ten-pin alley—a thing that may as well be kept for amusement 
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as a race-horse or a back-gammon board—but only for engaging 
about such keeping as a business or employment. These words 
“as here used are synonimous, signifying that which occupies 
the time, attention and labor of men for the purpose of a livelj- 
~hood or profit. Business is here used in the sense of a calling 
for the purpose of a livelihood.”—Moore v. The State, 16 Ala. 
Rep. 411. Such being the meaning of the words business and 
employment, as used in this statute, the indictment charged the 
defendant with no violation of it, because it did not allege, as in 
Moore v. The State, supra, that at the time specified he was en- 
gaged about the keeping of a ten-pin alley as a business or fol- 
lowing it as an employment. The importance of such an alle 
gation is made manifest by the case cited. In that case, the de- 
fendant was held to have been improperly convicted.and fined, 
because the charge that he was engaged in the business of re- 
tailing, though contained in the indictment, was not supported 
by the proof. This court there held that a single act of retailing 
did not make out the offence. If therefore, in the case cited, 
__ the court below erred in directing the conviction of the party 
epon insufficient evidence, much more has the inferior court in 
the present instance erred in rendering. judgment against the de- 
fendant for seventy-five dollars upon an indictment which, by 
reason of the same insufficiency, charges no offence. 


Arrorney GENERAL, for the State: 

1, The statute punishing the keeping a ten-pin alley is the 
introduction of a new offence, and the indictment being in the 
terms of the statute is all that is necessary.—State v. Duncan, 9 
Porter, 260; State v..Click, 2 Ala. Rep. 26. 

3. The mere keeping of a ten-pin alley is within the letter of 
the law, whether it-be played on or not. The’case in 16th 
Ala. Rep. is net in point, for in that case the proof showed that 
the defendant, who was indicted for retailing, carried on another 

»business, and had only retailed once. It is to be presumed i 
this case that there was ample proof before the jury that the de- 
fendant was guilty as charged. 

8. Should it be considered irregular for the court instead of 
the jury to impose the fine, it is an irregularity of which the de- 
fendant below cannot complain, for the jury could not have as 
sessed a lower fine than the one imposed by the court. 


‘ 
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DARGAN, C. J.— William B. Eubanks was indicted in the 
Circuit Court of Pickens for keeping a ten-pin alley. Both 
counts of the indictment simply charge that “‘he did keep a ten- 
pin alley without a license.” The defendant moved to quash 
the indictment, but the court overruled the motion, and the jury 
having returned a verdict of guilty, the court.rendered judgment 
against the defendant. It is ncw contended that the court erred 
in refusing to quash the indictment. The 98th section of the 
Revenue Act of 1848 provides that each and every person en- 
gaged in or about or intending to be engaged in the following 
business or employment within the limits of this State shall, be- 
fore he attempts to engage in or transact any such kind of busi- 
ness or employment, procure from the clerk of the County 
Court in which he intends to do such business or follow such 
employment a license for the same, which shall be operative 
for one year from the date thereof, and in default of procuring 
such a license, the person or persons doing such business or 
following such employment shall be liable to pay treble the sum 
required for such license, to be recovered by indictment, &c. 
The act then provides that fifty dollars shall be paid fora license 
to keep a billiard-table, fifty dollars for a pool-table, and twenty- 
five. dollars for a ten-pin alley, &c. The general rule is, that 
when the statute creates a new offence, unknown to the common 
law, that it is sufficient to charge the offence in the language of 
the act.—The State v. Duncan, 9 Porter, 260; The State v. 
Click, 2 Ala. Rep. 26. But we think it very clear that when 
a statute creating an offence describes the constituents or ingre- 
dients of the crime, the indictment framed under it must allege 
all the constituents or ingredients necessary to the existence of 
the offence; otherwise it would not appear that the defendant 
was guilty of the crime with which he was charged.---The State 
v. Henderson, 1 Richardson, 179; 3 Gratt. 560. The design 
of the act was to tax those who might engage in any of the em- 








‘ployments described in it, and the ‘offence created consists in 


being engaged in any such business or employment without a 
license.---State v. Moore, 16 Ala. 411. The averment that ‘‘he 
did keep a ten-pin alley” is not equivalent to saying that he was 
engaged in the business or employment of keeping a ten-pin 
alley. One may keep a billiard-table or a ten-pin alley for the 
amusement of himself or his family, without being engaged in 
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keeping them as a business or avocation. The indictment 
should have shown that the defendant -was engaged in the busi- 
-ness or employment of keeping a ten-pin alley without a license, 
As it did not, it is defective, and should have been quashed, 
‘The judgment must therefore be reversed and the cause re- 
-manded. 





GRIFFIN vs. ISBELL. 


1. A sheriff who, after a seizure under attachment of the goods of the de. 
fendant, wrongfully releases the levy and abandons their custody, is 
guilty of a malfeasance for which an action will lie in favor of the 
plaintiff. 

2. In an action against the sheriff for the injury done in causing, by his 
wrongful representations, property seized by him under legal process to 
be sold for less than its value, it is not necessary to aver that the rep- 
resentations were made maliciously: An averment that they were made 
falsely and fraudulently is sufficient. 

.8, Where the caption of a deposition begins thus—“ Pursuant to the an- 
nexed commission to me directed, I have caused T. P., the witness, to 
come before me, a justice of the peace,” &c. and at the conclusion of the 
deposition the answers are certified as sworn to “before me, a justice of 
the peace,” &c., the words, “justice of the peace,” are to be regarded as 
encore ety, and not as designating the character in 
‘which the commissioner 

4. When a witness speaks of an “understanding” between himself and 
others, that they were to do a particular thing, the term used is to be 
taken as synonimous with agreement, and is the statement of a fact, not 
the expression of an opinion. 

5. Where the point in issue is whether or not a sheriff has wrongfully ap- 
propriated property which he had seized under legal process, to his own 
use, proof that he purchased it from the defendant and paid him a part 
of the purchase money after the levy is admissible as tending to show 
the fact of such appropriation. 


Error to the Circuit Court of Talladega. Tried before the 
Hon. John J. Woodward. 


Rice, for the plaintiff in error: 
1. The last two counts of the declaration are defective ia 
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this, that it is not alleged that the words spoken by Griffin were 
spoken in the hearing of the bidders, or that they were spoken 
with malice.—Hill v. Ward, 13 Ala. Rep. 310. 

2. Commissioners appointed to take the testimony of a wit- 
ness in another State.are quasz officers of the court, and are in- 
vested with power to administer the necessary oath. If they 
do not administer the oath, or give their certificate as commis- 
sioners, but as justices of the peace, they thereby repudiate the 
authority of the court and disregard their duty, and their acts 
are avoid.— Ulmer vy. Austill, 9 Porter, 157; Herndon v. Givens, 
16 Ala. 261; Dozier v. Joyce, 8 Por. 303; Campbell v. Wood- 
cock, 2 Ala..41; Kirk v. Suttle, 6 Ala. 679; Win. T. Co. v. 
Ridley, 8 Verm. R. 404. 

3, The courts of Alabama cannot judicially know the official 
character of one who professes to be a justice of the peace in 
Virginia, nor that he had authority to administer an oath.— 
Chandler v. Hudson, 8 Ala. 366. 

4. That portion of the fourth answer of Penn, relating to an 
“understanding between Griffin, Kennerly and the witness,” is 
wholly inadmissible. ‘ 

5. The sixth answer of Penn is also inadmissible, because it 
relates to a payment by Griffin to Kennerly after the sale of the 
negro. Whether Griffin made such payment, was no part of 
any issue in the cause.—Griffin v. Ganaway, 6 Ala. 148. 


Wuire, for defendant. 


PARSONS, J.—1. Griffin was defendant in the Circuit 
Court, and filed a demurrer to each of the three cotnts in the de- 
claration, but the demurrers were overruled. The first count 
states that Isbell, the plaintiff below, had obtained two attach- 
ments against the estate of one Kennerly, which the defendant, 
as sheriff of ‘Talladega county, levied on a barouche and har- 
ness and a negro man, the property of Kennerly ; and that Grif- 
fin afterwards wrongfully discharged the property from the levies 
and abandoned the custody thereof, whereby Isbell lost his 
debts. This count states a good cause of action, and we think 
the demurrer was properly overruled. 

2. The second count states that the defendant levied the at- 
tachments on the same property and afterwards released and 
13 
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‘discharged the levy, wrongfully and with intent to prevent the 
plaintiff from collecting his debt, and gave Kennerly a receipt 
against the plaintiff’s demands, and thereafter procured Ken- 
nerly to deliver back to him the receipt, and that Griffin then 
eaused other executions or legal process to be levied on the 
property and the same to be taken and sold, at public sale, in 
satisfaction thereof; that Griffin made the sale himself and false- 
ly and fraudulently represented himself as the true owner of the 
saitl property,.and that he was having the same sold to confirm 
his title ; that Griffin became the purchaser, the property having 
been caused to be sold. for less than its value; whereby the 
plaintiff was prevented from collecting his debts—and then it 
is repeated that by means of said false and fraudulent represen- 
tations the property was sokd at much less than its value, and 
that the plaintiff lost his debts. The counsel for the plaintiff 
in error insists that the demurrers to this and the third counts 
should have been sustained, because they do not allege that 

‘the words spoken by Griffin were spoken in the hearing of the 
bidders, or that they were spoken-with malice, and he refers to 
Hill against Ward, 13 Ala. 310. But that was an action, not 
against the sheriff, but against a third person, for slandering the 
plaintiff’s title. The action of slander, in all its varieties, is 
one of peculiar strictness, in respect of the pleadings and evi- 
dence. ‘There is perhaps no other civil action which has been 
treated so strictly by the courts. The present is an action 
against the sheriff for malfeasance in office, and his representa- 
tiohs at the time of the sale are stated in the declaration as part 
of the means by which he committed the wrong. We think the 

~ declaration in this respect is not bad on general demurrer, un- 
der our statute, for it.appears from what is stated in each of the 
counts, that the representations were heard by those who at- 
tended the sale. It isnot expressly stated that the words were 
spoken maliciously. According to some very respectable au- 

- thorities it is not necessary, even in an action for slander, to 
use the word maliciously ; for the word falsely or wrongfully is 
sufficient, as they show a malicious intent.—2 Chitty’s Plead. 
622, note u; 1 Saund. 242, note 2; and see 1 East. 563. So 
far as any question has been made upon the demurrers, the sec- 
“ond and third counts are alike, and we think the demurrers 
~ were properly overruled. 
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3. The next objections to the ruling of the Circuit Court relate 
to the deposition of Thomas Penn. It is contended, in the 
first place, that the whole deposition ought to have been ex- 
cluded; because’ it was taken before a justice of the peace in 
Virginia, who acted in taking the deposition in that official 
character and not under the commission, as is contended. But 
it appears, as we think, that he acted under the commission. 
His caption begins as follows: 
Strate or VircintA, ) Pursuant to the annexed commis- 

Patrick County. sion to me directed, by, &c., 1 have 
caused Thomas Penn, the witness, &c., to come before me,'a 
justice of the peace in and for the county of Patrick and State 
of Virginia, on, &c.,and the said ‘Thomas Penn being duly 
sworn on the Holy Evangelists, &c. ‘The commissioner states, 
in conclusion, “I'he above answers were sworn to and sub- 
scribed before me, a justice of the peace in and for the county 
of Patrick and State of Virginia.” ‘The commissioner inserts 
the letters J. P. between his signature and seal. We think the 
words justice of the peace, &c., descriptive of the person, as if 
instead, he had said, ‘‘ administrator of A. B“’ The words 
«pursuant to the annexed commission,” plainly show the char- 
acter in which he acted. If he had said pursuant to his office of 
justice of the peace he had taken the deposition, the objection 
might have been good. 

4. The counsel has objected to two particular parts of this 
deposition: First to that part in which the witness states the fact 
of an “understanding” between Griffin, Kennerly and himself, 
that some of the property was to be returned to Kennerly, as 
stated in the deposition. We think the witness clearly used the 
word understunding as synonimous with agreement, intending 
to state the fact that such an agreement had been made. ‘This 
answers the objection urged at the bar. 

5. The next point of the depositien which was particularly 
objected to, is that in which the witness stated that Griffin, after - 
purchasing the negro of Kennerly, paid to the latter over one 
hundred do!lars, which appears by anether portion of the depo- 
sition to have been part of the price of the negro. It is insisted 
that this payment was not a fact in issue, and-that proof of it 
should have been excluded, on the authority of Griffin vy. Gan- 
away, 6 Ala. 149; where it was held that an action against a 
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sheriff for failing to levy process could not be supported by 
proof that the money had been collected by him. ‘I'he third 
count in the declaration, after stating the levy by Griffin on the 
barouche and harness and negro man, alleges that he, contriving 
to injure the plaintiff wrongfully and in violation of his duty, dis- 
posed of the property and took the same into his own hands, 
claiming it as his own, and has Since retained it, with further al- 
tegations which are not material to the point now to be decided. 
The fact that Griffin purchased the property of Kennerly after 
he had levied the plaintiff’s attachments upon it, as the property 
of Kennerly, was admissibe as tending to prove what was al- 

‘ leged, that Griffin took the property into his own hands, mean- 
ing that he took it into his individual possession, claiming it as 
his own, and not in his official character, and that he thas released 

. and discharged the property from the levy ; for it is alleged in 
another part of the declaration, that he did release and discharge 
it. The purchase certainly tends to prove these allegations ; 
and the fact of the payment, if not to be considered as part 
of the purchase, is evidence of it; so that the purchase and the 
payment were evidence of facts that were in issue, and this dis- 
tinguishes this case from the case of Griffin v. Gunaway. Let 
the judgment be affirmed. 


CuILTon, J., not sitting. 


HAM vs. THE. STATE. 


1. Where a slave is stolen in another State and brought into this, the in- 
dictment should charge the «fience in the same furm as if it bad been 
committed here. A common law indictment is not sufficient. (See 18th 
and 25th sections Ist ch. Penal Code ) 


Error to the Circuit Court of Perry. Tried before the Hon. 
John D. Phelan. 


Tue indictment in this case alleges that Henry Ham, the 
plaintiff in error, on the first day of January (847, “a slave 
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Fuller, of the value of seven hundred dollars, of the goods and 
chattels of one Mordecai Delashmert, then and there being found, 
then and there feloniously did steal, take and carry away,” &c. 
The evidence tended to show that the slave was stolen by Ham 
and another in the State of Mississippi, and brought by them to 
Perry county in this State. ‘The prisoner’s counsel asked the 
court to charge the jury that if they believed from the evidence 
that the larceny was committed beyond the limits of this State, 
he could not be convicted under this indictment, which charge 
the court refused to give. ‘The prisoner was convicted and sen- 
tenced to ten years imprisonment in the penitentiary. ‘To tho 
refusal to charge as requested and to the judgment rendered 
the counsel of the prisoner excepted and now assigns them as 
error. , 


Moore & GarroTy, for the plaintiff in error: The counsel 
for the plaintiff in error believe that this case comes completely 
within the principle decided in the case of Williams v. The 
State, 15 Ala. Rep. 259. 


ATTORNEY GENERAL, for the State. 


CHILTON, J.--The decision of this court in Williams v. 
The State, found reported in 15 Ala, Rep. 259-263, is an au- 
thority directly in point to show that the judgment of conviction 
in this case cannot be supported. It is there said that the in- 
dictment should substantially and with particularity allege the 
existence of such a state of facts as constitutes the offence de- 
nounced by the statute, and that although the pfoof of these 
facts might constitute a larceny at the common law, it is not suf- 
ficient for the indictment to charge the offence in the general 
terms sanctioned by precedent. 

Let the cause be reversed and remanded, and the prisoner be 
retained in custody to await a further trial, or until otherwise 
discharged by due course of law. 








190 ALABAMA. 





PLEASANT, a stave, vs. THE STATE. 


1. In an indictment against a slave for murder, it is necesssry to allege 
the name of his owner. 

2. In such case, an allegation that the slave is the property of the “late 
W. C.” is sufficient. 


Error to the Circuit Court of Limestone. Tried before the 
Hon. Samuel Chapman. 


No counsel for the plaintiff. 


Arrorney GENERAL, for the State: 

1. There is nothing upon the face of the indictment, showing 
that the owner of Pleasant and the party murdered, although 
bearing the same names, were one aud the same person. 

_2. The words in the indictment, ‘ lat@ of,” prefixed to the 
naine of the owner, William Copeland, used as they are, mean 
nothing and must be regarded as surplusage. ‘The general use of 
those words in an indictment is merely to refer to the place where 
the defendant was conversant, or his residence at the time of 
the finding of the indictment, or when the crime was commit- 
ted.— Arch. 28; 1 Chitty Cr. Pl. 208-9. 

3. This case is essentially different from the cases of Flora 
v. The State, 4 Por. 111, and Phereby v. The State, 16 Ala. 
774. ‘Those two cases came before this court by bill of excep- 
tidns upon assignment of error to the charge of the court. The 
evidence disclosed that the party murdered and the owners of 
the slaves were the same persons, and the Circuit Court charged, 
in‘ effect, that this was sufficient proof of ownership, and for that 
error those cases were reversed. ‘The case at bar comes up 
upon a motion by defendant below in arrest of judgment, which 
is‘based upon some error upon the face of the record, and can- 
not be upon any thing extraneous thereto: And all the proof 
necessary to support the finding of the jury must be presumed 
to have been made. 

4. If upon the trial below in this case there had been testi- 
mony showing that “ William Copeland,” the owner, and 
** Williawn Copeland,” the party murdered, were one and the 
same persons, the plaintiff in error should have asked the court 
for such a charge as would have presented that point; and not 
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having done so, it is presumed there was ample proof before 
the court showing that the owner and the deceased were differ- 
ent persons, for there may have been several William Cope- 
lands. 


DARGAN, C. J.—Pleasant, a slave, was indicted in the 
Circuit Court of Limestone, for the murder of William Cope- 
land, and having been convicted and judgment of death pro- 
nounced against him, he prosecutes a writ of error to this court. 
The indictment charges him to be a slave, the property of the 
late William Copeland, &c. ‘Two questions are raised by this 
averment: 1. Is it necessary in an indictment against a slave 
for a capital offence, to allege who is his owner? 2. If so, is 
the ownership of the accused sufficiently alleged? In the case 
of Flora v. The State, 4 Porter, 111, this court held that in the 
trial of a slave for a capital offence, it was necessary to prove his 
ownership. A majority of the court in the subsequent case of 
Phereby v. The State, 16 Ala. 774, thought it best to adhere 
to this decision. I then thought that the case of Flora was in- 
correctly decided, and was willing to overrule it; but although 
my opinion has undergone no change in reference to the case 
of Flora, I must now submit and consider the law as settled, 
that it is necessary to prove the ownership of a slave when in- 
dicted for a capital offence, and being necessary to prove it, of 
course the ownership must be alleged, if the owner is known to 
the jurors. Is the ownership of the accused sufficiently avered? 
The allegation is, that Pleasant, a slave, ‘the property of the 
late William Copeland.” In the sense in which the adjective, 
late, is here used, it means existing not long ago, but now de- 
parted this life. This is the meaning all would give it, and no 
doubt is the meaning intended to be attached to it by the pleader. 
The accused is therefore alleged to be the property of one not 
in life. This cannot be, for the dead can own no property. 
Death strips us of all rights and title to property and casts them 
on the living who alone can own property. The ownership of 
the accused is therefore not alleged and the indictment is con- 
sequently defective. The judgment must be reversed and the 

cause remanded; but the accused will be retained in custody 
to abide another trial, unless discharged in the meantime by due 
course of law. 
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1. A juror, whose sole property in slaves consists of an undistributed share 
in an estate composed of slaves, is not a slaveholder within the contem- 
plation of the statute, and is incompetent to sit as such on the trial of a 
slave for a capitul offence. 

2. On the trial of a slave fur a capital offence, the master is a competent 
witness for bim. 

3. Where it is shown that a slave was ermeted, tied, and left by his master 
in charge of a third person, to whom he immediately after made a con- 
fession, proof that the master “had always been in the habit of tying 
his slaves, when they were charged wi h any matter, and whipping them 
till they confessed the truth, and that he had frequently treated the pri- 
soner in the same way,” is competent, and should be considercd by the 

_ Court in determining whether the confession was induced by the influence 

of hope or fear. 


Error to the Circuit Court of Choctaw. ‘Tried before the 
Hon. John Bragg. 


HuntineTon, for the plaintiff in error. 
Arrorney GENERAL, contra. 


CHILTON, J.—This was an indictment against the plain- 
tiff in error, the property of one Thomas G. Cole, for the mur- 
der of John Ramsey, tried in the Circuit Court of Choctaw 
county. ‘The defendant below was found guilty and sentenced 
to be executed on the second Friday in February 1850. Upon 
the trial, a bill of exceptions was sealed by the presiding judge, 
which presents the following points for our consideration:— 
1. Was Scurlock a competent juror? 2. Was Cole, the owner 
of the slave, a competent witness to give evidence in favor of 
the slave? 3. Should the proof proposed to be made by him 
have been received by the court as conducing to show that the 
confessions of the prisorez were not voluntarily made? 

1. By the 10th section of the 15th chapter of the penal code, 
(Clay’s Dig. 473, § 10,) it is provided that upon the trial of 
slaves for capital offences, they shall be entitled to twelve pe- 
remptory challenges, and the State to four, ‘and at least two- 
thirds of the jury shall be slaveholders.” In this case, eight 

jurors having been sworn—four of whom were slaveholders and 
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four non-slaveholders,—and the prisoner having exhausted his 
challenges, Scurlock was presented as a juror, who stated on 
oath that he did not then hold any slaves, but that his father was 
dead and that his estate was under administration, but no settle- 
ment or distribution had been made; that said estate owned sev- 
eral negroes, and that there were five or six distributees; that 
upon the settlement of the estate, he expected to receive some 
slaves as his distributive share. Was he a slaveholder in the 
contemplation of the statute? We need not stop to enlarge 
upon the objects the Legislature had in view in the enactment 
of the provision above refered to. It is manifest that both the 
State and the slave may be deeply interested in having a major- 
ity of two-thirds of the jury slaveholders—persons supposed to 
be familiar with this species of property, to have obtained a 
knowledge of their peculiarities and idiosyncracies from per- 
sonal observation, as also to be interested from the fact of hold- 
ing slaves in preserving the rights growing out of the relation 
of master and slave. We are clear in the opinion that this ju- 
ror did not possess the requisite qualification—that he was not 
a slaveholder in the sense contemplated by the act of the Legis- 
lature. He held no slaves—he might never hold any. He 
expected upon the happening of a future event, the distribution 
of his father’s estate among sundry distributees, of whom he was 
one, to become a slaveholder. But before that time they might 
die; they might be sold for the purpose of a more equitable 
distribution ; many circumstances might occur which would pre- 
vent either the legal title or the possession ever vesting. The 
statnte means something more than a mere property qualifica- 
tion; it is not satisfied with an interest merely in slaves, which 
_ slaves never have been and never may be actually held or pos- 

sessed by the juror—as, for example, an interest in a slave, with 
the possession postponed until the termination of a life estate in 
a third person. Had the framers of the law meant that such an 
interest would qualify the juror, instead of the strong expression 
used that ‘‘at least two-thirds of the jury shall be slaveholders,”’ 
they would doubtless have inserted that two-thirds should have 
some interest in slaves, either in possession or expectancy. We 
think the Legislature used the term ‘“slaveholders” in its popu- 
lar sense—that in which the juror, Scurlock, seemed to under- 
stand it, when he said he was not a slaveholder then, but ex- 
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pected to be upon the distribution of his father’s estate. ‘They 
meant that the paaty himself, or by his bailiff, should have pos- 
session of a slave or slaves in which he had an interest. It is 
then he is supposed to possess the sympathies and qualifications 
required by the spirit of the enactment, and prepared to sit as a 
juror upon a trial involving the life of the slave. 

We might here close this opinion, but as the case must go 
back for another trial, it is necessary that we decide the other 
questions presented. 

2. Is the master a competent witness for the slave? This 
question has never before been decided by this court, and we 
have given to it all the consideration which the time allowed us 
and our duties in respect to other business before the court will 
justify. That the master is an interested witness, when offered 
in favor of the slave, there can be no doubt; this is conceded 
by the counsel for the prisoner. But it is insisted by him, that 
in capital cases the right of property which the master has in the 
slave should not deprive him of the benefit of the master’s testi- 
mony. ‘This precise point nas been settled by several adjudi- 
cations in other States, and although we might entertain doubt 
as to the correctness ef some of the reasoning upon which these 
decisions rest, yet we do not feel inclined to dissent from them. 
In Elijah, a slave, against The State, 1 Humph. Tenn. Rep. 102, 
Nice, J. in delivering the opinion of the court, says—‘ In cases 
like this, the law upon high grounds of public policy pretermits 
for a moment the relation of master and slave, takes the slave 
out of the hands of bis master, forgets his claims and rights of 
property, * * * * and gives him the benefit of all the forms of 
trial which jealousy of power and love of liberty have induced 
the freeman to throw around himself for his own protection ;” 
and he adds, that on grounds of public policy, of common hu- 
manity, of absolute necessity, the master must be held to be 
competent either for or against his slave ; that while on the one 
hand society will not allow him, from considerations of public 
policy, to say that he has an interest and therefore should not be 
compelled to give testimony to convict the slave, so on the other 
humanity forbids that society should say to the master that hay- 
ing an interest he should not be allowed to prove a fact in his 
favor. In the case of Isham, a slave, against The State, decided 
by the Court of Appeals in Mississippi, reported in 6 How. 41, 
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the same doctrine is held. Sharkey, C. J. in delivering the : 
opinion, says—‘*What would be the condition of the slave, if 
that rule which binds him to perpetual servitude should also 
create such an interest in the master as to deprive him of the 
testimony of that master? ‘The hardship of such a rule would 
ily comport with that humanity which should be extended to 
that race of people. In prosecutions for offences, negroes are 
to be treated a3 other persons, and although the master may 
have an interest in his servant, yet the servant has such an in- 
terest in the testimony’of his master as will outweigh mere pecu- 
niary considerations; nor can he be deprived of that testimony 
from the accidental circumstance.that in a civil point of view he 
is regarded by the law as property.” It appears also from a case 
cited by the court in Elijah v. The State, supra, that the same 
point came before the court in New Jersey, (Aaron v. The State, 
1 Sou. Rep.) and was decided in the same way. Opposed to 
these decisions we find but one, The State v. Charity, 2 Dev. 
Rep. 543, in which a majority of the court, per Ruffin, J., say 
the rule, which excludes a person from being a witness who is 
interested, ‘less frequently applies to public prosecutions than 
to civil actions, because it cannot often happen that private rights: 
are directly involved or can be econsequentially affected by ver-- 
dicts on indictments, but when they are, the rule prevails in one’ 
case, as well as in the other, subject to a few certain exceptions 
of necessity, or of statute provision.” So in that case the ma- 
jority held that the interest of the master in his slave being di- 
rect and immediate, he (the master) could not be compelled to 
give evidence unwillingly against-his slave. It will be discov- 
ered that the case from North Carolina is not altogether analo- 
gous to the one under consideration. Besides, in that case, the 
chief-justice of the court dissented, and his reasoning upon this 
point in the cause, in our opinion, shows that the opinion of the 
majority cannot be sustained. He affirms that the interest at_ 
stake is so essentinlly different from that which is brought 
forward to protect the witness from giving evidence, or to ex- 
clude him if willing, that it is not to be weighed in the balance 
with mere pecuniary interest; that it is so transcendent in its 
nature that its weight is not to be ascertained by mere money bal- 
ances. He adds—‘‘I know of no case of life and death where 
interest excluded a witness.”” This court, in the case of The 
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State v. Marshall, a slave, 8 Ala. Rep. 302-4, held that the 
owner of the slave is a competent witiess for the State upon 
the trial of the slave for a capital offence, and the opinion pro- 
ceeds upon the ground that the master was swearing against his 
own interest. With the result attained in that case we are en- 
tirely satisfied, but we are’ inclined to place the competency of 
the master upon the high ground that society on the one hand, 
and the slave whose life is at stake, on the other, have each an 
interest in the master’s testimony, compared with which the pe- 
cuniary interest of the master sinks into insignificance, and 
should not be regarded except as affecting the credit to be given 
toit. The error of those who would place the exclusion of 
the master on the ground of interest results, in my judgment, 
from a misapplication of the principles of the common law, 
which forbid with a few exceptions an interested witness from 
testifying in favor of his interest to cases like this, which never 
did and never could have arisen ia England, since slavery as it 
exists here was unknown to the common law. | I[t is true that 
villeins appendent and in gross of the feudal times, in the 
relation which they bore to their masters, though free as to all 
the world beside, may furnish some analogy to our slaves; but 
if we turn to that relation we shall be wholly unable to find in the 
records of those ruder times any adjudicated case holding that 
when the villein was upon trial for his life, the lord, though 
having a ‘property in him, was incompetent to testify in his be- 
half, But, in my view, if we seek for analogies at the common 
law, those nearest approaching the case before us are fayorable 
to the master’s competency—such as masters interested in the 
services of their apprentices, persons entitled to rewards frem 
government upon the prosecution and conviction of offenders, 
or to 2 restoration of property stolen, and the like ; but it is said 
that these being giver by the statute, it is virtually implied that 
the competency of those interested and who are offered as 
witnesses iscontinued. But this cannot be affirmed of persons 
entitled to private rewards, who are also admitted upon grounds, 
it is said, of public policv,—1 Greenl. Ev. sec. 412,—society 
having an interest in the testimony which no private arrange- 
ment between the parties can be allowed to divest. But with- 
out further elaborating the point, which has been fully discussed 
in the cases to which we have refered, it is sufficient to say that 
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in our opinion the master was a competent witness, and should 
not have been rejected on the ground of interest. 

3. But it is agreed that the proof proffered to be made by him 
was not legitimate, and that although he may have been ex- 
cluded for a wrong reason, this court should not reverse, be- 
cause the prisoner has not been injured: We will briefly con- 
sider this question. It appears that during the progress of the 
trial it was made to appear that the prisoner was arrested by his 
master at the house of the latter; that his master immediately 
had his hands tied, and that in a few minutes the slave made 
certain confessions to a third person with whom his master had 
temporarily left him. These confessions it was proposed to 
offer in evidence against the slave. For the purpose of show- 
ing that they were made under fear of punishment, the prisoner’s 
counsel proposed to prove by the master and owner, ‘that he 
(the master) had always been in the habit of tying his slaves 
when they were charged with any matter, and whipping them till 
they confessed the truth, and that he had frequently treated the 
prisoner in the same way.” ‘That the testimony above offered 
was proper for the consideration of the court, we do not enter- 
tain the least doubt. ‘The preliminary question before the court 
was, whether the confessions of the prisoner were influenced by 
the dread of apprehended punishment. In order to settle this 
the judge should be advised fully of the circumstances under 
which they were made. Had the slave reasonable ground to 
apprehend from his former treatment that he was to be whipped 
and confessions extorted from him, as the master was in the 
habit of doing? Was the conduct of the master on this occa- 
sion the same as on former occasions? Was it such as that 
the slave, under all the circumstances, may reasonably be sup- 
posed to have been influenced by it in making the confession of 
his guilt? ‘To arrive at a proper understanding of these and the 
like inquiries, the proof offered was entirely proper, as it is most 
evident it tends to show that the confessions were not made 
without the appliances of hope or fear.—1 Greenl. Ev. § 219. 
The question whether confessions should go to the jury as 
voluntarily made, or be rejected as drawn from the prisoner by 
“hope or fear excited by another person, being a matter, as Mr. 
Greenleaf says, (vol. 1, 4 219,) resting in the discretion of the 
judge, it is for him to determine from the consideration of the 
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condition of the prisoner, the manner of his treatment, his char- 
acter and the like, whether his confessions aie proper to be 
received against him. If the master was in the habit, when 
the prisoner was supposed to have dgne wrong, to tie him and 
whip him until he confessed, is there any thing unreasonable in 
the proposition that the slave, being now seized and tied by him, 
should suppose that a similar punishment was about to follow, 
and that the temporary absence of the master was but to provide 
the means of torture which his confessions might avert? We 
express no opinion whether the confessions made by the slave 
_ were influenced by any such consideration ; for this is a point 
upon which, as explained by the testimony of the muster, the court 
below did not decide. All that we now decide is, that the 
proof proposed to be made by the master was legitimate, as 
tending to show whether the confessions were voluntary or 
otherwise. 
Let the judgment be reversed and the cause remanded, that 
the prisoner may be again tried. 





GRIFFIN vs. REYNOLDS. 


I. To show a breach, of the covenant in a deed, created by the words 
grant, bargain and sell, it is necessary to aver that the title has failed 
in consequence of some act of the grantor. 

2. In an action un a covenant of warranty, it is necessary to allege that 

‘ the ; laintiff has been evicted or bas yielded up the possession of a para- 
mount title. 

3. A plea denying that the plaintiff has lost the possession of the land and 
avering that he still retains it, is good in bar of the action on a covenant 
of warranty. 


Error to the Circuit Court of Pickens. Tried before the 
Hon. Satn’l Chapman. 


Action of covenant for breach of warranty instituted by de- 


fendant against plaintiff in error. The facts appear in the opin- 
_ don.of the court. 
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J. L. Martin, for plaintiff in error: 

1. Toshow that the demurrer to the first count of the decla- 
ration should have been sustained, we rely on the case of Roe- 
buck v. Dupuy, 2 Ala. 535; 5 Ala. 586. 

= To sustain the demurrer to the second count, we rely on 
the fo lowing authorities—Caldwell v. Kirkpatrick, 6 Ala. 60; 
Clement: v. Loggins, 1 Ala. 622; Dupuy v. Roebuck, 7 Ala. 
A84, at page 488; Ouster what? see 13 John. R. 236; 7 ib. 258- 
358; 3 ib. 464; 5 ib. 120; 2 ib. 1-105; 6 Cow. 123; 12 Ala. 159. 
To sustain the pleas demurred to, see 1 Chitty’s Plead. 428. 
Pleas, in short, are good.—S Ala. 173; 13 John. R. 404. The 
demurrer to the pleas should have been visited upon the first 
defective pleading, which was the declaration. 


DARGAN, C. J.—The declaration in this case is framed 
upon a deed of conveyance which contains the covenant cre- 
ated by the words grant, bargain and sell, and also the cove- 
nant of warranty of title. The breach alleged in the first count 
is thus stated: “ And the said plaintiff further says, that neither 
the said Jack T. Griffin, (nor Elizabeth, his wife,) at the time 
of sealing and delivery of said deed, nor at any other time, had 
full power, right or authority in law to. grant, bargain, sell and - 
convey the premises in said deed specified, nor any part there- 
of, to the said plaintiff, but on the contrary the lawful freehold 
and title of the same at the time of the sealing and delivery of 
said deed was in other persons than the said Jack T. Griffin or 
the said Elizabeth, his wife: By reason whereof the said plain- 
tiff cannot possess, hold, or enjoy the said premises or any part 
thereof, and so the said plaintiff says the said defendant has not 
kept bis covenants,” &c. ‘To this count, as well as to the 
second, there was a demurrer, which was overruled by the 
court. It is now insisted that the allegations of the declaration 
do not show a breach of either covenant. The act of 1503, 
respecting conveyances, creates a covenant by the use of the 
words grant, bargain and sell, but this covenant extends to acts 
done by the grantor or his heirs only. They do not import a 
- covenant of seisin, nor a general covenant against incumbrances, 
nor for quiet enjoyment. In the case of Roebuck v. Dupuy, 2 
Ala. 535, the act refered to was thus construed, and it was de- 
- termined that the covenant created by the words was limited to 
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the acts of the grantor and his heirs, but extended no farther. In 
the case of Gee v. Pharr, 5 Ala. 586, the court approved of 
this construction, and we will now merely add that we consider 
it the settled law. Applying this principle to the declaration 
before us, it is evident that the allegations do not show.a breach 
of the covenant created by the words grant, bargain and sell; 
for although the defendant might not have had the title to the 
lands at the time he executed his deed, and the title may have 
then been in another who still holds it, yet it does not follow 
that he (whoever he may be) acquired the title to the premises 
by the act of the grantor. ‘To show a breach of this covenant 
it must appear that the title has failed from the acts of the 
grantor. If this be not shown, the covenant is not shown to be 
broken, although the grantee may have been evicted; for non 
constat he may have been evicted on a title which was not cre- 
ated by the act of the grantor nor derived from him. 

It is also equally clear that the covenant of warranty is not 
shown to be broken. When the action is founded on this cov- 
enant, it is necessary to allege that the party was evicted, or that 
he yielded up the possession to a paramount title. So long as 
he retains the possession under the. deed, the covenant is not 
broken, consequently he must show by his declaration that he 
has lost the possession either by being evicted, or that he has 
yielded possession to a better title—Kerr & Shaw v. Shaw, 13 
John. 236; 5 John. 120; 3 ib. 471; Roebuck v. Dupuy, 7 Ala. 
485; 4 Mass. 349; 8 Pick. 347; 5 Cowen, 497. 

The first count does not show a breach of either covenant ; 
and the demurrer was therefore improperly overruled. We do 
not deem it necessary to examine critically the second count, 
for if it were admitted that this count shows an eviction, still it 
would not aid the plaintiff, for the third and fourth pleas of the 
defendant deny the eviction and show that the plaintiff still held 
the possession. ‘T’o these pleas the plaintiff demurred, and the 
court sustained the demurrer. In no point of view can it be 
said that this count shows a breach of any other covenant than 
the covenant of warranty; and it is essential to the cause of ac- 
tion on this covenant to show that the plaintiff has lost the pos- 
session in consequence of a paramount title, and therefore a plea 
that denies this, and shows that the plaintiff is still possessed of 
the land, is a good bar. ‘Ihe court therefore erred in sustain- 
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ing the demurrer to those pleas. It is unnecessary to examine 
any other question raised by the record, for the view we have 
here taken will probably be sufficient to guide the court below 
in its. subsequent action in this case. _ 

Let the judgment be reversed and the cause remanded. 





HAMILTON & WIFE os. CLEMENTS’ ADM’RS ert ats. 


1. J. C. conveyed by deed to his son W.C certain slaves, with the under- 
standing that at. the death of S, C. ho should divide them equally with 
his sister, who was then the wife of S, H. J.C. having died, the son 
claimed the slaves absolutely until his'‘own death, after which S. H., on 
valuabdle consideration, sold and released to the distributees of W. C.’s 
extate “all the right, title, claim, interest and demand,” which he “then 
had or might thereafter recover in and tothe goods and chattels, rights 
and credits, lands and tenements of W. C. or J. C. deceased.” Held, 
1. That the deed of S. H. embraces the claim of his wife to the slaves— 

it not appearing that he had any other claim or demand against the 
estate of W. C. at the time of its execution. 

~ 2. That 8. H. is estopped from questioning the validity of his deed, and 

cannot therefore be joined asa co-complainant with his wife in a bill 
to recover her portion of the slaves. 


Error to the Chancery Court of Randolph. Tried before 
the Hon. David G, Ligon. 


Rice & Wuure, for plaintiffs: 

The deed relied on by defendants as a bar to the relief 
sought, does not include or embrace any right or interest of Mrs. 
Hamilton, but embraces only the distributive portions of Ham- 
ilton, Watts and McAdams in the estates of James and William 
Clements. It does not assign any rights given to Mrs. Hamil- 
ton by any agreement or contract, but only such rights as were 
given by daw in the estates of James and William Clements, 
aside from any contract or agreement of William Clements. 

The) recital of a consideration in the husband’s deed is not 


evidence against the wife in this case. 
ver 14 








202 ALABAMA. 
Hamilton & Wife v. Ciements’ Adm'rs et al. 








» The right of the husband does not attach upon property in- 
herited by the wife, until distribution.—Kelly’s adm’r v. Kelly’s 
dist.9 Ala. 908; Vandeveer v. Alston and others, 16 Ala. 494; 
2 Brockenbrough. 

A trustee cannot set up the statute of limitations against the 
claim of the cestut que trust.——Webster v. Webster, 10 Vesey, 
316; Decouche v. Santier, 3 J. C..216; Higgins v. Crawford, 2 
Vesey, 571; Prince v. Heylin, 1 Atk. 493. 

A legacy to a wife will not pass by an assignment of the hus- 
band for the benefit of his creditors of all of his personal pro- 
perty.—Skinner’s Appeal, 5 Penn. State Rep. 262. The equity 
of the wife will not pass by an assignment of the husband for 
valuable consideration.—Stevenson v. Reigart, 1 Gill, 1-27; 4G. 
& J. 28235 J. C. 473. WL 

This equity of the wife depends on the peculiar practice of 
the court, and not on any general reasoning.—Murray v. Elli- 
bank, 13 Vesey, 6; 5J. C. 474, cited above. And it-matters 
not who i is plaintiff. —Gardiner.v. Walker, 1 Str. 503. 

‘The husband being joined with the wife.is no objection to re- 
lief being granted to, the wife.—Boykin & Wife v. Ciples e 
Wife; 2: Hill’s S. C. Rep. 203; Brin and others v. Heath, 
Howard, 240; Story’s Eq. Plead: § 635! Lillia v. Aivey, 1 Ye. 
sey, 278; 1 Fon. Eq. B. 1 ch. 2 > § 6, and note p; Griffith v. 
Hood, 2 Weer sr. 452, " 


No counsel for defendants, 


PARSONS, J.—The plaintiffs in error, Sled their bill in the 
Chancery Court for Randolph county, against the administra- 
tors and children of William Clements; deceased; and the hus- 
bands of the daughters. The bill states that James Clements, 
in the year 1832, by his bill of sale conveyed'to his son, the said 
William Clements, now deceased, the title to certain negro 
slaves, without any valuable consideration, although the bil! of 
éale: acknowledged a consideration of fifteen hundred dollars. 
The complainants also state that the parties to the bill of sale 
agreed, when the bill of sale was executed, that the said Wik 
diam: should hold the slaves:and their increase in trust until the 
death of the said James, and then divide them equally between 
himself and Mrs. Hamilton, who is one ‘of the complainants, 
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and she is also a daughter of the said James. The complain- 
ants further state in their bill, that the said James departed this 
life, in the year 1840, and that William thereafter refused to di+ 
‘vide the negroes, but held and claimed them all as his own 
until his death, and that his administrators still refuse to divide 
them. It is the object of the complainants by their bill, to re- 
cover Mrs. Hamilton’s share of the negroes. The answers. all 
deny the material facts stated in the bill. It appears by thé 
case that Richard J. Watts, the said Samuel Hamilton and 
Francis McAdams married daughters of James Clements, and 
that James M. Smith, Ephraim Carpenter and Joseph T. Harkins 
married daughters of William Clements. The defence mainly 
turned ona deed, bearing date 14th of Dec. 1843, executed by 
said Richard J. Watts, Samuel Hamilton and Francis McAdams; 
to said James M. Smith, Ephraim Carpenter and Joseph T. Har- 
kins, in right of their wives, and also to said E. Carpenter as guar 
dian of another infant daughter of Wm. Clements. The grantors 
by this deed acknowledged a consideration of three hundred and 
fifty dollars, and thereby for that consideration granted, bargained, 
sold, conveyed and released to the grantees “all the right, title, 
claim, interest and demand”’ which they, the grantors, then had 
or might thereafter recover, in and to the “goods and chattels; 
rights and credits, lands and tenements of William Clements, 
deceased, or James Clements, deceased ;”’ and covenanted that 
they would forever warrant and defend the interest that they 
then had or might thereafter recover, and which, as the deed 
says, ‘is hereby conveyed,” in the above-mentioned property; 
against theniselves, their heirs, &c.” And then it is stated that 
* this conveyance shall include the distributive shares of the said 
James M. Smith, Joseph T. Harkins, Ephraim Carpenter and 
Permella Clements in the estate of William Clements, deceased 
—the latter was the ward of E. Carpenter, before alluded ‘tos 
The grantors further covenanted to indemnify and save the 
grantees harmless against all costs that might accrue in prose+ 
cuting any suits for the recovery of any property belonging of 
pertaining to the estate of William Clements, deceased—that is 
to say, all suits that had been or might thereafter be commenced 
by the grantors against the administrators or heirs at law of . 
William Clements, deceased, for the recovery of any interest in 
the estate of said deceased. The question 1: whether this deed 
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includes the claim of the complainant, Samuel Hamilton, in 
right of his wife, to the share of the slaves for which this suit 
was brought? ‘Those slaves formed no part of the estate of 
James Clements ; ; but that was not the case in respect of Wil” 
liam Clements, who had the clear legal title and held the slaves 
as his own, against the claim of Mrs. Hamilton, as long as he 
lived, and his representatives held them in like manner after- 
wards. This deed was executed under those circumstances. 
It may be admitted that the deed is, in some respects, very ob- 
scure, but if it means any thing, it must extend to the claim of 
Mrs. Hamilton toa share of these negroes: It does not appear 
that either of the grantors had any claim or ‘demand against the 
estate proper of William Clements. ‘There is no-very obvious 
reason why Watts & McAdams joined im this deed, but it may 
be conjectured that the grantors all had supposed that this pro- 
perty might be recovered as part of the estate of James Clem- 
ents; but there is no legal evidence of this before us, and there- 
fore we cannot look to what is said by some of the answers upon 
this point. ‘This deed, it is true, does not in terms mention 
Mrs. Hamilton’s claim to a share of these negroes, but we think 
it reasonably clear that it was intended to convey it; otherwise, 
so far as we can see, it could operate upon nothing. It may be 
admitted thatthe deed, as to the question of its extent, is doubt- 
ful, but the rule is that deeds are to be taken most strongly 
against those who make them. The counsel for the plaintiffs 
in error have refered us to a decision, which we think can be 
reconciled: with the view we have taken; we allude to the case 
of Skinner’s appeal, 5 Barr's R. 262. | That was an assignment 
to pay debts, and the question was whether a legacy to the debt- 
or’s wife passed to the assignees. The deed of assignment 
conveyed some real estate, describing it, and also ‘all the 
grantor’s personal property, of any kind soever, which he hath 
or is in any manner entitled to, be the same in possession or 
action, viz:”’ goods in store and household furniture, together 
with the accounts standing on the books. These were in trust 
to pay certain preferences, and then debts generally, without 
any stipulation for a release. It was contended by the counsel 
that the trustee was not a purchaser for value. The court held 
that the assignment did not include the legacy; ‘for the words 
of the assignment extend to the husband’s personal property, of 
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any kind whatsoever, which he holds or is any manner entitled 
to, be the same in possession or action, and this general descrip- 
tion is followed by a specification which rather restrains than 
enlarges it.” It was not thought, in that case, that the legacy 
was intended to be conveyed ; but in the present case we think 
the wife’s claim was intended’to be conveyed. In the present 
case there are no restraining words which, as we think, are 
materia! to be considered. This.is a bill filed by Samuel Ham- 
ilton and wife, without noticing his conveyance of his wife’s 
right to a division of the slaves in question. We think that 
such a bill is, generally at least, to be considered as the bill of 
the husband. The complainants by the bill in this case are 
forced to question the validity of the husband’s conveyance, to 
some extent. ‘I’o this question the husband ought not to be a 
party plaintiff, because the wife claims against him or against 
what he has done. In such case the wife ought to sue by her 
next friend. Then his.acts could be properly investigated.— 
Owden v. Cainpbell, 8 Simons, 551; Powlet v. Deleval, 2 Ves. 
sr. 666; Griffith v. Hood, 2 Ves. sr. 452. In this case the 
husband’s deed is an estoppel against any thing that he could 
allege, on the ground of its invalidity in respect of his wife. 
So far as he could convey his wife’s equitable interests he did 
so, and if thereby he defrauded her, that is not to be alleged by 
him. For this reason, a suit by him.and her, the object of 
which is to question what he has done, is net appropriate; but 
in such case, she should file a bill by ber next friend.—See 
Dewall & Wife v. Covenhogan, 5 Paige’s R. 581. If she is 
entitled to an ‘equitable lien upon what he assigned or released 
of an equitable estate to which she was entitled, (and we do not 
now enquire of the difference between an assignment on valu- 
able consideration and a release, where the instrument can pro- 
perly operate as a release, on valuable consideration,) still.this 
bill is not adapted to the case. It goes merely for Mrs. Hamil- 
ton’s right to a share of the slaves, without noticing her hus- 
band’s conveyance. 
Let the decree be affirmed. 


Cuitton, -J., ‘having been of counsel in a case connected 
with this, did not sit. 
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ELLIOTT vs: McCLELLAND. 


1. Where it is not made to appear by the certificate either of the clerk or 
judge in a sister State, that the county in which the proceedings were 
had ‘is included in the judicial cireuit within wkich the judge presides, 

’ the authentication is insufficient to admit the record in evidence. 

2. A contract by which an attorney is to collect money for his client, and 

~ for his services “to retain on the sums collected twenty per cent. or be 
paid two hundred dollars as he shall elect,” is void for champerty. 


Error to. the Circuit Court of Jeskeot, Tried before the 
Hon. 8. C. Posey. 


The defendant in error sued the plaintiff in error on an instru- 
ment in the following words: ‘I have employed George W. 
Paschal to collect by suit.or as he best can two accounts due 
me—one for two thousand and eighty-six dollars and sixteen 
cents on John Dillard, and the other for seven hundred and 
forty-six dollars against said Dillard and James Harrison and 
the late Samuel Mackay, deceased, and I bind myself, my heirs, 
executors and administrators, to pay said Paschal for his services 
in prosecuting said suits the sum of two hundred dollars. Witness 
my hand and seal, this 24th Oct.1840—G EorGE EL.ior (seal)” 
-——and which was assigned by said Paschal to him. After read- 
ing the instrument to the jury, the plaintiff below, in opposition 
to the defendant’s objection, which was overruled by the court, 
introduced in evidence transcripts of two suits instituted in the 
Circuit Court of Crawford county, Arkansas, on the accounts 
which Paschal had undertaken to collect, but neither the certifi- 
cate of the clerk nor of the judge stated that Crawford county 
was within the seventh judicial circuit, that being the circuit for 
which said judge was commissioned. The defendant proved 
the execution of, and read to the jury an instrument in the fol- 
lowing words: ‘Received of George Elliott an account on 
John Dillard, &c., to be collected, and on the sums collected I 
am to retain twenty per cent. or two hundred dollars as I shall 
elect. Van Buren, 24th Octo. 1840.—Gro. W. Pascuat, 
attorney at law.” ‘The coust instructed the ‘jury that though 
the two instruments were to be taken as constituting parts of one 
and the same contract, it was not champertous, and the plaintiff 
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was entitled to recover. To the ruling and charge of the court 
the defendant excepted, and now assigns them as error. 


Exmore. & Yancey, for the plaintiff in error: 

1.. The certificate of the judge was defective under the act of 
Congress, and cannot be remedied by reference to the transcript. 

1. Because the act of Congress prescribes but one mode of 
proving records from other States—that is, the certificate of the 
clerk and the presiding judge, &c. If we look into the trans- 
cript to cure the defects of the certificate, we prove the certificate 
by the record, and then prove the record by the certificate, and thus 
prave the.record by iself. 

Il. As to the champerty. 

1. This is an offence: malum in se, and a contract tainted with 
it is void—Holloway v. Lowe, 7 Porter, 488. 

2. The common law is presumed to prevail in the several 
States, and a champertous contract is void, whether to be per- 
formed in Arkansas or in this State.—Story’s Gen. of Laws, 
§ 243. 

3. But if valid in Arkansas, and intended to be performed 
there, yet when attempted to be enforced in this State, our courts 
will not permit it, as against our policy and malum zn se.---Story’s 
Con. Laws, §§ 244, 258, 276; Chitty on Con. 61, 426, 693. 

4. The bond and receipt. furm one contract, and are to be 
construed as if all the terms of each were incorporated into one. 
Sewall v. Henry, 9 Ala. Rep. 24. 

5. The agreement ¢o retain twenty per cent. on the sums col- 
lected was an agreement to retaim or take that much, part of the 
sum recovered.—Holloway v. Lowe, 7 Porter, 488; Redman 
v. Sanders, 2 Dana, 70. 

6. The insertion of the clause to take two hundred dollars 
at his election does not purge the contract of champerty,—Ist. 
Beeause the agreement is as much on the illegal as legal con- 
sideration, and the whole is void.—1 Chitty on Pl., marg. 295. 
2d. Such a clause is no more than the agreement of the parties, 
what his services, and is the same in principle as if it said, ‘‘or 
to be paid what my services shall be worth,” and such a clause 
is the same as if none such were inserted, for the law would 
have inserted it, if not prevented by the champerty. In such a 
case, the party cannot recover on an implied contract. He can- 
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not waive the illegality and elect to proceed qm that part of the 
contract otherwise legal. He must recover on the special con- 
tract or not at.all—McCorkle v. Doby, 1 Strobh. 396 ; Thomas 
v. Croft, ib. 40; Selway v. Fogg, 5 M. & W. 83; Chitty on 
Con. 569, 607, 228-9; Chitty on Pl., marg. 295, 300; Thurs- 
ton v. Percival, 1 Pick. 415; Allen v. Hawks,-13 ib. 79; Par- 
rot v. Stone, 14 ib, 198 ; Loupant v. Mortimont, 2 D. & East. 100. 


Rosinson, for defendant : 

A contract to reserve compensation of the money to be col= 
lected is not champerty.—Walker v. Cuthbert & Stanley. 10 
Ala. Rep. 219. If this be so, then the contract to resefve 
twenty per cent. of the sum of money collected is legal, and 
might be enforced. 

But suppose the agreement to pay twenty-per cent. of the 
sum collected be champerty, still it would not affect our right to 
recover in this case.” ‘The agreement was to pay two hundred 
dollars or twenty. per cent. at the election. of Paschal. Elliott 
executed the obligation sued upon, as a part of said agreement. 
Upon this obligation this suit is brought, by which Paschal elected 
to take the two hundred dollars. It was certainly legal to sti- 
pulate for the two hundred dollars. Then that which was in 
itself legal cannot be rendered illegal by a reservation of the 
right to do what was illegal. Having elected to do what was 
legal, the case now stands as though this- had been the whole 
agreement. 


CHILTON, J.—This record presents two questions,—t. 
Whether the exemplifications of the record of the suits in Craw- 
ford county, in the State of Arkansas, were properly authenti- 
¢ated, so as'to be admissible in evidence. 2, Whether the con- 
tract declared on as shown by the bill of exceptions was void 
for champerty. . . 

-‘l. Upon the first, we can have no doubt. The act of Con- 
gress, which prescribes the mode in which public acts, records 
and judicial proceedings in each State shall be authenticated, se 
as to take effect in every other State, requires the attestation of 
the clerk of the court in which the proceedings are of record, and 
the seal of the court annexed, if there be a seal, together with 
a.certificate of the judge, chief-justice or presiding magistrate, 
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(as the case may be,) that the attestation is in due form. The 
certificate of the judge must show that he presides over the court, 
the records of which are attempted to be authenticated by its 
clerk. In this case, the clerk certifies that he is clerk of the 
Circuit Court of Crawford county, in which the proceedings to 
which he certifies were had. The judge certifies that he is the 
sole presiding judge of the seventh judicial circuit in the State 
of Arkansas, bnt whether the county of Crawford is in the 7th 
judicial circuit, neither the certificate of the judge nor clerk in- 
forms us. ‘True, if we look into the record, the proceedings 
appear to have been before the judge who makes the certificate, 
and from’ that we learn that the county of Crawford is in his cir- 
cuit; but this cannot aid the defect in the certificate, for until it 
is properly certified it is no evidence, and if the recitals in the 
record be allowed to cure the defective certificate, it is tanta- 
mount to holding that the record may prove itself. ) 
2. There can be no question but-that these two agreements, 
the note and the receipt, executed at the same time, in respect 
of the’same subject-matter, and between the same parties, must 
be considered as forming but one contract, and should be con- 
strued as though they were embodied in one instrument.—Sewall 
v. Henry, 9 Ala. Rep. 24. Thus considering them, let us in- 
quire whether the contract is champertous. The attorney at law 
agrees “to retain on the sums collected,twenty per cent. or be 
paid two hundred dollars as he shall elect.” This agreement 
was made when the accounts to be put in suit were handed to 
him. In Holloway v. Lowe, 7 Port. 488, the contract was in 
these words: ‘In this case of slander, I agree to pay P. P. 
Lowe fifteen dollars for commencing and prosecuting this suit, 
together with one-fourth of the damages; but if the said Lowe 
is nonsuited in the action for any mformality in the pleadings, he 
is not to have anything.” ‘This court adopted the common law 
definition of champerty as given by Hawkins, and say that it has 
been held to cover all transactions and contracts, whether by 
counsel or others, to have the whole or a part of the thing or 
damages recovered. ‘The agreement was held to be void for 
champerty, but the court added——* It is manifestly unjust, when 
eounsel have aided in conducting a suit to a successful termina- 
tion, that they shall be deprived of a just compensation for their 
services because of a stipulation for a contingent fee, which is 
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prohibited by law.” The same case was afterwards before this 
court upon a quantum meruit, and the court say—‘ The com- 
pensation due to the plaintiff for his services in the slander suit 
ought to have been ascertained precisely as if no such agreement 
had ever existed.—1 Ala. Rep. 246.” This case from our own 
court and the authorities there cited, with the cases cited on the 
brief of the counsel for the plaintiff in error, are conclusive to 
show that the agreement,in this case was champertous.—See also 
Story on Con. 411, $581. It is true the agreement was made 
in Arkansas, but in the absence of proof to the contrary, we must 
intend the common law, by which the agreement is void, is of 
* force there. The case of Walker v. Cuthbert and Stanley, 10 
Ala. Rep. 213, is unlike the present. In that case the sum to 
be paid was construed to be for services rendered before the 
coutract was entered into, which was insisted upon as champer- 
tous. It was not an agreement to have a portion of the sum of 
money to be afterwards recovered. ‘The contract before us re- 
serves that right to the attorney; he is to have twenty per cent. 
on the amount to be collected, or two hundred dollars, at his 
election. The fact that nothing was collected, and that the party 
was turned round to the note for two hundred dollars for his 
compensation, does-not purge the contract of its. champertous 
quality; the contract being entire, the unlawful provision for 
champertous compensation taints it, and avoids the whole. 

As this suit is on a note by the assignee of the attorney, and 
as he cannot recover upon the note, nor, as in the case of Lowe 
and: Holloway, supra, upon a quantum meruit, which can only 
be done by the attorney, it is unnecessary to remand the cause. 

Judgment of the court reversed. 
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SPARKS vs. RAWLS. 


1. Where a written instrument, if produced, could not be received as evi- 
dence of the matter to which it relates, parol proof of the same fact is 
competent testimony. 

2. When goods in the possession of one who claims them by purchase are 
levied on to satisfy a debt due from the alleged yendor, proof of the ex- 

istence of the debt before the transfer of the goods repels the prima fa- 
cie presumption of ownership which possession raises,-and casts on the 
claimant the burden of showing that his purchase was founded on valu- 
able consideration. 


Error to the Circuit Court of Tallapoosa. Tried before the 
Hon. John J. Woodward. 


FavLkNeERr, for the plaintiff: 

1. The court erred in excluding the evidence about the in- 
voice, or rather the value of the goods, as deposed to by the 
witness, merely refering to the invoice as a circumstance which 
fixed in his mind the value of the goods. This wasa fact with- 
in the knowledge of the witness, and was not proving the con- 
tents of a written instrument by parol. 

2. The possession of property is prima facie evidence of 
title, and fraud cannot be -presumed in the absence of proof. 
Proof showing that plaintiff purchased the goods from Starke, the 
defendant in attaciment, did not raise any presumption of fraud, 
it not being shown that plaintiff knew of any indebtness of said 
Starke, and there being no proof of his insolvency or being in 
failing circumstances. In fact, there was proof to rebut the 
presumption which the law raises of the bona fides of the trans- 
action. This position is supported by the general principle in 
all the elementary books, that every man is presumed to be in- 
nocent until the contrary is proven.—See Oden v. Rippetoe, 4 
Ala. 68; Jones v. Norris, 2 Ala. 526. When the plaintiff 
proved the possession of the goods, the taking, and the value, he 
had made out his case, and the mere fact that the goods were 
purchased by him from Starke, the defendant in attachment, 
did not raise the question cf fraud. To raise the question, it 
was necessary to prove that Starke was in failing circumstances, - 
was insolvent or was indebted to the plaintiff in attachment, or 
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intended to defraud his creditors, and that the fact was known 
to plaintiff—none of which facts were proven. ‘The action of 
the Circuit Court in refusing the charge asked, and also in the 
charge given, cannot be sustained.—See Simons et al. v. White, 
8 Ala. 656, and the cases above cited; 4 Ala. 68; 2 ib. 526. 


Lertwicn, for defendant. 


DARGAN, C. J.—This was an action of trespass brought 
by the plaintiff against the defendant, who as-sheriff had levied 
certain attachments, issued against one Starke, on the goods 
which at the time of the levy were in the possession of the plain- 
tiff. The sheriff justified the taking on the ground that the 
goods were the property of Starke and liable to be attached as 
his property. On the trial the plaintiff introduced a witness 
who testified that the plaintiff was in the possession of the goods 
at the time of the levy, and that he, the witness, was selling them 
as his clerk ; that some time previous to the levy an invoice 
had been taken of the goods, which amounted to about five 
hundred and eighty dollars, and that the goods were valued at 
Charleston prices, and.were worth fifty per cent. more in this 
market than the. invoice price. Qn the cross-examination of 
this witness, it appeared that the invoice spoken of was reduced 
to writing and therewpon the defendantmoved the court to ex- 
clude all the evidence in relation to the value of the goods. 
The court excluded the evidence and the plaintiff excepted. 
The general rule is that oral proof cannot be substituted for the 
written evidence of any contract or. fact which the parties have 
reduced to writing and which is essential to the cause of action; 
nor can the contents of a written instrument be proved by oral 
evidence, although it relate to some collateral fact, when the 
object of such evidence is to establish the contents of the writ- 
ten instrument itself—Greenl. Ey.;vol. 1, § § 87-’8; Smith v. 
Armistead, 7 Ala. 699. In such cases the writing itself is the 
best evidence, and a party wishing to establish the facts con- 
tained in the instrument by oral evidence must show a sufficient 
excuse for not producing the instrument itself. But if the mat- 
ter to which the writing relates can be proved independent of it, 
and the instrument itself could not be received as evidence, 
when produced, of the transaction or matter to which it relates, 
then parol proof must be received to establish the facts, although 
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such facts may have been reduced to writing. The invoice of 
the goods, if produced, would not have been evidence within 
itself of the value of the goods. The act of making it was en- 
tirely ex parte, not binding on the defendant, nor could it be 
received as evidence against him. It could have served no 
purpose whatever when produced, unless as a mere memoran- 
dum it might have refreshed the memory of the witness; but he 
was entirely competent to testify as to the value of the goods, 
whether he had made an invoice of them or not, and his testi- 
mony as to their value was improperly rejected. In the case 
of Pharr & Beck v. Bachelor, 3 Ala. 237, some furniture and 
wine had been valued by one Burton as the agent of the de- 
fendant, who made a schedule in writing of the valuation. A 
question having arisen as to the value, Burton was introduced to 
prove it, and his testimony was objected to on the ground that 
the valuation he had made in writing was the best evidence. 
The objection was overruled and this court said that the written 
valuation if produced would not be legal evidence, and could 
only be regarded as a written memorandum to aid the memory 
of the witness. It is very clear that the court erred in rejecting 
the testimony of the witness. 

2. After the plaintiff had introduced proof to show that he 
was in the possession of the goods at the time of the levy, the 
defendant proved that a short time before the levy they were 
the property of the defendant in the attachment, and there was 
also proof tending to show a sale of the goods to the plaintiff, 
but there was no proof whatever to show that he had paid or 
had agreed to pay any consideration or price for them. The 
plaintiff requested the court to charge the jury that if they were 
satisfied from the proof that the goods were in the possession of 
the plaintiff at the time of the levy, that unless the proof showed 
there was fraud in the transaction, the law presumed it fair-and 
founded on a valuable consideration. This charge the court 
refused, and charged that if they believed that the debts existed 
anterior to the transfer of the goods, they were liable to the 
levy of the attachment, unless the plaintiff had shown that he 
paid a valuable consideration for them. It is true that the pos- 
session of goods is prima facie evidence of ownership, but 
when they are levied on to satisfy a debt of the original owner, 
proof of the debt before the transfer and his ownership repels this 
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prima facie presumption, and the burthen is on the party claim- 
ing them to show that he has fairly bought and paid a valuable 
consideration for'them. ‘There.is no error in the charge of the 
court, but for the error we have noticed the judgment must 
be reversed and the cause remanded. 


BILLINGSLEY ev ats. vs. HARRIS er at., Ex’as. 


1. Where a legacy is given to the wife for life, with remainder over, and the 
wife dies before the testator, the remainder does not lapse but takes ef- 
fect upon the death of the testator. 

2. The Orphans’ Court has no jurisdiction over a bequest, coupled with a 
power to the executors to give the property to such children of the tes- 
tator as they “shall think fit and proper.” In such case the jurisdiction 
of chancery is exclusive. 


Error to the Orphans’ Court of Pickens. 
Hunrineron, for plaintiffs. 


Hate & Peck, for defendants: 

1. The death of the legatee for life, before the death of the 
testator, does not defeat the remainder, but i in such case the 
remainder vests immediately upon the death of the testator.—2 
Williams on Ex’rs, 764, notes u and v; 2 Lomax Ex’rs, 50, 
see notes g and h; Chatteris v. Young, 6 Maddox, (bottom page.) 
30; Hardwick v. Thurston, 4 Russ. “Ch. 380; 3 Cond. Ch. 716. 

2. The tenth section of this will confers powers upon the 
executors, coupled with a trust, which a court of equity will en- 
force.—2 Story’s Eq. Juris. sec. 1061, note 2; Brown v. Higgs, 
8 Vesey, 574;.2 Sugden on Powers, 175, sec. 5-6; 16 Law 
Library, 96; Ib. 99, sec. 16-"7. But the trust being special 
and not within the ordinary duties of an executor, the Orphans’ 
Court has no jurisdiction to enforce it—4 Porter, 342; 8 ib. 
399; 9 Ala. 478. 


PARSONS, J.—It appears by the record, that Hudson Haré 
ris, deceased, by his last will and testament left specified lega- 
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cies to each of his children, and to some of his grand children. 
By the tenth clause in his will, after making some provision for 
his wife and for one of his sons, which is immaterial in the pre- 
sent question, he says: “I also give and devise unto my said 
wife six negroes, to-wit: John, Grace, York, Peter, Aggy and 
Nancy, and one negro woman and child to be bought by my 
executors, hereinafter mentioned, during her natural life, and 
after her decease, my will and desire is that my executors, here- 
irafter ‘mentioned, give the negroes mentioned in this -tenth 
clause to such of my children’ as they, the said executors, 
shall think fit and proper.” ‘The defendants in error were thé 
executors, and as such had a final settlement in the Orphans’ 
Court of Pickens county. The Orphans’ Court on the settle- 
ment refused to charge the executors with the hire of the ne- 
groes mentioned, although it appeared that the testator’s wife 
died before the time of his death, and also that the executors 
had been for-some time in possession of the negroes. This is 
assigned as error, and it is the only assignment now insisted on. 
The counsel for the plaintiffs in error contend that the legacy 
over of the negroes mentioned in the tenth clause, lapsed in con- 
sequence of the death of the testator’s wife in his life-time, 
and that ‘therefore the defendants in error held the negroes 
merely in their character of executors, and are accountable to 
the other legatees or distributees. of. the testator for their hire. 
But it is the settled law, in the case ofa legacy to a legatee for 
life, with ‘remainder to ‘another legatee, if the tenant for life dies 
before the testator, the remainder over takes effect upon the 
death of the testator.—2 Williams on Ex’rs, 764; Hardwick v. 
Thurston, 4 Russ. Ch..C. 380. And the last case shows that 
the law is, the same, although a power of appointment be given 
to 'the:tenant for life, the bequest to the latter not being of the 
absolute property, but only for her life. We are, therefore, en- 
tirely satisfied that the remainder did not lapse. ' 

2. The executors, under this will, have a power coupled with 
a-trust, to give these negroes to such of the testator’s children 
as the executors may think fit and proper. It is not necessary 
to enquire how far or in what cases a court of chancery will 
control the executors in the exercise of such a trust. Cases - 
may exist in which trustees of the kind ought not to distribute 
the trust property equally. So far as‘we are ‘now aware, the 
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present may be such a case; and consequently, as the execu- 
tors have not yet executed the trust, no. one of the testator’s 
children can say what portion of the hire is his. For this rea- 
son there could have been no settlement of the hire in the Or- 
phans’ Court. . But it is not necessary to notice this, for we all 
think that the Orphans’ Court had no jurisdiction in respect of 
these negroes or of their hire. In relation to the negroes, and 
of course"to their hire, the will confers on the executors confi- 
dential trusts, of which the Orphans’ Court had no jurisdiction. 
Portis.v. Creagh, ex’r, 4 Porter, 332; 8 Porter, 399; 9 Ala. 478, 
In such cases the jurisdiction of the courts of chancery is ex- 
clusive. They can give the appropriate.remedy for every in- 
jury in such matters. The decree of the. Orphans’ Court is 
affirmed. 





NELSON os. IVERSON. 


1. Proof of a fact, tending to show a moral consideration for a gift, is not 
irrelevant, especially when it is attempted tu be shown by the opposite 
party that declarations of the alleged donor, by which the gift is sought 
to be established, were made in jest. ” 

2. Where the object is. to impeach a witness by showing that he has made 
declarations inconsistent with his testimony, it is not necessary, in laying 
the predicate, that the janguage.used by the witness should be stated, 
but the substance of what he is supposed to have said is ail that is re- 
quired. 

3. The declarations of a party in possession are admissible as a part of the 
res geste to prove the character of his possession, as that he claims the 
property as his own, or holds it in subordination to the claim of another, 
but not to show that he had not given it to a third person, or that what 
he said about such gift was in jest, or that he only loaned it. 

4. Ifa bailee, asserting no title in himself, in good fuith restores the 
property to the bailor in accordance with the express or implied terms 
of the bailment, before he is notified that the true owner will] lock to him 
for it, no action can be maintuined — him ‘either for the property 
or its value. 


Error, to the Cirenit Court of Macon. Tried, before the 
Hon. John J. Woodward. 
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Tuts was an action of detinue instituted by the . plaintiff 
against the defendant in error to recover two slaves, which he 
claimed by virtue of a parol gift from his uncle, Garland Daw- 
kins. The proof tended to show that in 1823 the said Garland 
Dawkins gave a slave by the name of Lucy ‘and the mother of 
those sued for to the plaintiff, who was then an infant, and deliv- 
ered possession to bis mother, Mrs. Martha Nelson; that Mrs. 
Nelson retained the possession of Lucy until 1830, when the 
said Garland Dawkins obtained the possession of her from Mrs, 
Nelson, and retained it until, his death in 1838; that the defend- 
ant in 1848 hired the slaves sued for, who are the children of 
Lucy, from the widow of Garland Dawkins, under an express 
agreement that he would deliver them to her at any time that she 
should think proper to demand them ; and that she demanded 
and retook the possession of them before the institution of this 
suit, but not before the defendant had notice of plaintiff’s claim. 
Several exceptions were taken to the ruling of the court in res- 
pect to the exclusion and admission of testimony, all of which 
can be sufficiently understood by reference to the opinion. The 
court gave two charges to the jury, which in substance affirmed 
the proposition that although the jury should believe that the 
slaves sued for were the property of the plaintiff, yet if the de- 
fendant hired them from the widow of Garland Dawkins under 
an agreement that he was to re-deliver them to her on demand, 
and they were re-delivered to her on such demand before the 
institution of this suit, the plaintiff is not entitled to recover, 
notwithstanding the defendant may have had notice of his claim 
before he gave up the possession of the slaves. 

Rice & Morean, for the plaintiff: 

1. Detinue may be maintained against a defendant who has 
had possession of the chattel sued for, but has parted with the 
possession (without being divested of it by authority of law) be- 
fore the date of the writ-—Pool v. Adkisson, 1 Dana’s Rep. 118; 
Brown v. Brown, 13 Ala. 212-713, citing and approving two 
cases which hold the doctrine here stated. 

2. The declarations of the donor made at or about the time | 
of the gift, or any fact which proves that it was reasonable or 
natural that he should make the gift, must be admitted as evi- 
dence. ‘ What he said afterwurds, when the act was consum- 
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mated, by the gift itself and seven years’ possession under it, 
was not competent evidence for him, (or one standing in his 
place,) as he could not then alter, limit or change the title he 
had made.”—Powell v. Olds, 9 Ala. 864; Mawhiny & Smith 
v. Thompson, January Term 1850, by Ch. J. Dargan. (This 
shows that the first two exceptions are well taken.) 

_ 3. In the action of detinue, after the plaintiff has made out a 
prima facie case, the defendant cannot be allowed to show that 
whilst he had possession of the slaves sued for, he declared that. 
said slaves ‘‘ belonged to” a third person—nor that he declared 
that he held the slaves “ under a contract” with a third person. 
State v. Wisdom, 8 Porter. 

4. The evidence of Reuben Dawkins as to the declarations 
of the witness Martha Nelson to him, in the spring of 1830, is 
manifestly irrelevant and improper, and inadmissible. Judge 
Underwood’s dissenting opinion, in the case cited from 1 Dana, 
supra, is founded on a fallacy—to-wit,—‘‘ The bailee is es- 
topped to deny the title of his bailor.”"—1 Dana, 123. This 
is not the law in this State-—Mitchell v. Spence, 9 Ala. 744. 

5. The object of the action of detinue is to recover the arti- 
cle in specie, “‘and where this is emposstble at the time of the ac- 
tion brought,” the action will not lie. This rule applies only 
where the chattel sued for is either dead or destroyed.—Lindsey 
v. Perry, 1 Ala. 203; cases above cited from 13 Ala. 213-’14, 
and from 1 Dana R. 

6. A right of action once complete, cannot be divested by 
any mere act of the defendant without consent.—Leavitt vy. 
Smith, 7 Ala. 175. - 

BeuserR and Gunn, for the defendant: 

1. The fifth interrogatory and the answer to it, in the deposition 
of Mrs. Nelson, one of plaintiff’s witnesses, were properly ex- 
cluded from the jury—McCurry v. Hooper, 12 Ala. 822; 
Abney v. Kingsland, 10 Ala. 355. 

2. The declarations of Garland Dawkins were competent 
testimony under the cireumstances.—Gay v. Terell, 9 Ala. 206; 
_ Oden v. Stubblefield, 4 Ala. 40: And the following case does 
not exclude them—Julian v. Reynolds, 8 Ala. 680. 

3. The declarations of the defendant as to the way in which 
he held the negroes, in 1848, were also permissible.—Parker v. 
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Goldsmith, 16 Ala. 527-’23; Webster v. Smith, 10 Ala. 429; 
Beal v. Ledlow, 14 Ala. 523; Yarbrough v. Moss, 9 Ala. 382. 
4. The statement of the defendant’s witness Dawkins, of what 
he heard from Mis. Nelson about the property sued for, was also 
permissible—Moore v. Jones, 13 Ala. 296. 

5. The two charges given to the jury were both correct.— 
Parker v. Goldsmith, 16 Ala. 528; Dent et al. v. Chiles, 5 Stew. 
& Porter, 383; Abercrombie v. Bradford, 16 Ala. 560; 1 Ba- 
con’s Ab. title Bailment, d; 2 Bos. & Pul. 462; Stephens v. 
Vaughn, 4 J. J. Marshall, 207. 








CHILTON, J.—1. The first question is, did the court pro- 
perly reject the fifth direct interrogatory propounded to Mrs. 
Martha Nelson, and the answer thereto. We think the proof 
proposed was competent. ‘The question was whether Garland 
Dawkins had given the property in controversy to the plaintiff? 
This witness is examined to prove the gift, and is then enquired 
of as to the reason which prompted the donor for making it. 
She states that he “received more of the estate of his father 
than his brothers and sisters, and gave the property to the plain- 
tiff on that account, and promised to do even more than that.” 
The witness states this as a fact, and inasmuch as it tends to 
show a moral consideration operating upon him as inducement 
to the gift, it was not wholly irrelevant, especially since there 
was an effort to show that the declaration of the donor by which 
a gift was sought to be established, was made in jest. 

2. In laying the predicate so as to impeach a witness by prov- 
ing that he has made declarations different from his testimony 
given upon the trial, the general rule requires that the examina- 
tion should relate to such declarations as are pertinent to the 
issue, and when the supposed contradiction consists in verbal 
statements, the party desiring to impeach the witness must call 
his attention to the time, place and person involved in the sup- 
posed contradiction.—1 Green]. Ev. § 462; 'The Queen’s case, 
2 Brod. & Bing. 313-714; Angus v. Smith, 1 M. & Malk. 473; 
8 C. & P. 606; 9 ib. 277; Lewis v. Post & Main, 1 Ala. 65-9; 
Moore v. Jones, 13 ib. 296. We do not think, however, .the 
rule is so stringent as to require that the party should ask the | 
witness if he did not use certain language, but it will suffice to 
give the substance of the counter declaration, and ask the wit- 
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ness if he did not make that or one of similar import? We 
think the predicate laid in the case before us fully comes up to 
the rule. Here the witness, Mrs. Nelson, is asked on the cross- 
examination, “ Did you not in a certain conversation with Reu- 
ben Dawkins, at his house in the spring of 1830, speaking of 
the promise of Garland Dawkins to give Judy toa boy, if you had 
one, say that such was his promise, but that he had not dene so? 
—or did you not say that said Garland Dawkins spoke only in 
jest when he made the promise, and that you knew it at the time, 
or something to that purport, and what?” ‘To this the witness 
answers, she did not. After this predicate, we think it was en- 
tirely competent for the defendant to prove by Reuben Dawkins, 
the person with whom the conversation enquired for was had, 
that at his house, in the spring of 1830, the said Martha had 
stated to him that Garland Dawkins never had given Judy to 
the plaintiff, and that what he had said to her/on the subject was 
said in jest. It is substantially the conversation enquired for, 
and is pertinent to the issue in the cause. 

3. Upon the subject of the donor’s declarations, made after 
the alleged gift, but while he had possession of the property, we 
think the court entirely misconceived the law. ‘The _ plaintiff 
had proved by one witness that in June 1823, the said Garland 
Dawkins had given the property in dispute to him, and that the 
gift, which was by parol, had been consummated by an actual 
delivery: ‘That the mother of the plaintiff had kept the pro- 
perty for him (he being:an infant) for more than seven years 
until 1830, when she delivered the property to said Garland to 
be returned in a few days to her. ‘The circuit judge permitted 
the witness to prove that Garland Dawkins, while he had said 
property in his possession as above, declared, ist, That said 
property belonged to him: 2d, That he had never givén the 
same to the plaintiff: 3d, That what he had said about giving 
the property to the plaintiff, was in jest; and 4th, That he had 
only loaned said property to Martha Nelson, his sister. Now if 
we concede that the donor may by his declarations, made while 
he has possession of the subject of the gift, defeat the title of the 
donee, it is very clear that such declarations would be inadmis- 
sible except as explanatory of his possession. They may be 
introduced to show the character in which he held the slaves, 
whether in his own right or for another; but when they are not 
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explanatory of the possession—when they relate to facts or 
transactions outside of and having no necessary connection with 
the possession, they become inadmissibile. The character of 
the possession is the main fact to be proved. How did he hold 
or possess the slaves? Did he couple his holding with any 
declaration which explains it? Did he say they were held by 
him as his own property, or his possession was as bailee for 
another? These and similar declarations accompanying the 
main fact and explaining it form parts of the res geste, and are 
legitimate as proof. But it/lias never been held by this court, 
notwithstanding the distressing number of decisions involving 
pretty much similar questions, that the possessor may avail him- 
self of his possession to make his declarations, which are a nar- 
rative of and relate to past transactions involving the title of 
others to the property in dispute, legal proof. Were such the 
law, a party who has no shadow of right save such as possession 
evinces might declare himself into a good title by defeating that 
of the true owner. But the law holds out no such temptation to 
deceit and falsehood. ‘The counsel for the defendant in error 
has refered us to several cases which he insists are in point to 
show that these declarations should have been allowed. We 
will briefly notice them. In Oden v. Stubblefield, 4 Ala. 40, the 
question was whether W. 'T. Stubblefield’ had held the posses- 
sion of the property sued for three years without interruption, so 
as under. the statute to protect Oden, a purchaser from him. It 
appeared, however, that the property in the meantime had gone 
into the possession of the plaintiff, John Stubblefield, from whom 
William 'T’. claimed to have. obtained it by deed of gift. The 
latter regained the possession, and while he was holding it said 
he had some difficulty in getting the possession, and to satisfy 
the family had to promise to return it at the end of the year. 
This declaration was held adinissible, and very correctly, as 
explaining the possession of William T’.; for it amounted to 
this—*I am holding this property as my own, but under a 
promise to return it to John Stubblefield, from whom I obtained 
it.’ Butit was perhaps admissible in auother view. It was the 
declaration of a vendor before the sale, made against his own 
interest, and was offered against one who set up a title acquired 
subsequent to its being made from the declarant.—1 Greenl. Ev. 
§ 190; Jackson v. Bard, 4 John. Rep. 230; Weidman vy. Kohr, 
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4 Serg. & Rawle, 174. The declaration, however, was clearly 
part of the ves geste, as explanatory of the possession. The 
case of Garey v. Terrell, 9 Ala. 206, is no authority in support 
of the defendant’s position; for in that case the declaration, 
which was that the party in possession claimed the property as 
his own, was admissible solely upon the ground of its being 
part of the res geste, as it tended to show whether the party held 
it in his own right or under another. Besides, in that case the 
doctrine laid down in McBride & Wife against Thompson, 8 
Ala. 650, is re-affirmed, namely, that the declaration of the party 
in possession would be no evidence of the price he had paid for 
the property, or that it was acquired bona fide and for a valua- 
ble consideration, or was paid for with his own money, and the 
like. But it is unnecessary further to dwell on this point. The 
previous decisions of this court clearly show that what Garland 
Dawkins said as to the property belonging to himself while he 
had it in possession, was legal proof, but his declarations that 
he had never given it away to the plaintiff, that what he said 
about giving it to him was said in jest, and that had loaned it to 
Martha Nelson, went quite beyond the question of possession— 
formed no part of the res geste, and were improperly admitted. 
Abney v. Kingsland & Co., 10 Ala. 355; Degraffenreid v. 
Thomas, 14 Ala. 681; Webster v. Smith, 10 ib. 429; Beal v. 
Ledlow, 14 ib. 523; Parker v. Goldsmith, 16 Ala. 526; Mawhi- 
ney & Smith v. Thompson, at the present term. The authori- 
ties above refered to we think sufficiently show that the decla- 
rations of the defendant, showing as they do that he held the 
possession of the slaves not in his own right, but under another, 
were properly allowed to go to the jury. The weight to which 
they were entitled was a question for the jury.—Garey v. Ter- 
rell, supra. It appears that these declarations were made be- 
fore suit brought, and do not fal! within the rule settled by this 
court in 14 Ala. 9, and 8 Por. 511. 

4. As this case must go back for another trial, it is unneces- 
sary for us to give to the charges of the court which were ex- 
. cepted to, a critical examination. It will be sufficient for the 
further action of the court below that we state the law upon the 
point raised by the charges. 

It cannot be the law, that if the way-faring man stop at my 
house and I extend to. him the usual civilities and courtesies of 
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life, feed his horse and take charge of his baggage, that after I 
have restored to him his horse and baggage, without notice or 
demand of the true owner, I should be liable in detinue or any 
other action for the property thus temporarily in my possession. 
The application of such a principle, as has been justly remarked, 
“would bring about a state of distrust and suspicion tending to ° 
destroy the courtesies of life, and to clog the business transac- 
tions of society.””—Per Underwood, —J., dissenting, | Dana’s 
Rep. 122. We take the true doctrine to be this: If the bailee 
have the temporary possession of property, holding the same as 
the property of the bailor and asserting no title in himself, and in 
good faith in fulfilment of the terms of the bailment, either as 
expressed by the parties or implied by law, restores the pro- 
perty to the bailor before he is notified that the true owner will 
look to him for it, no action will lie against him, for he has only 
done what was his duty. Whether, if a bailee sell the goods to 
a third person by virtue of a supposed authority derived from 
the constituent, when such principal having no title could confer 
no authority, he would be liable, is a question outside the facts 
of this case, and one which we do not decide. All we assert 
is, that.if the defendant in, this case, in good faith, hired the pro- 
perty in dispute, and before the true owner asserted his claim 
had honestly restored it to the bailor, not having put.it out of 
his possession for the purpose of avoiding this action of detinue, 
he is not liable to the owner of the property in this suit.—Bac. 
Abr., title Bailment; Story on Bailment, $§ 104-5. 
Judgment reversed and cause remanded. 


PATTERSON vs. GASTON. 


1. The penalties to which coroners are subjected by the act of 1833, for 
defaults in the execution of process, may be recovered in the summary 
mode pointed out by the act of 1807. The latter act, so far as it pre- 
scribes the remedy and mode of procoedings, is not repealed by the for- 
mer. 
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Error to the Circuit Court of Madison. Tried before the 
Hon. Geo. D. Shortridge. 


C. C. Cray, Jr. for the plaintiff: 

The only question involved in the demurrer is, does the swm- 

mary remedy given by statute of 1819 lie against coroners when 
acting as sheriffs? This question is resolved by an examination 
of the statutes. The act of 1819 (Clay’s Dig. 205-6, §§ 21-2) 
declares the penalty and mode of its recovery against the sheriff. 
‘The act of 1833 (ib. 159, § 2) declares that ‘the coroner shall 
execute all process when the sheriff is a party in interest,” &c., 
and for failing to do so, ‘shall be liable to all the penulties pre 
sertbed against sheriffs for similar defaults.” While it is con- 
ceded that the language of the act plainly subjects coroners to 
the same penalties, yet it is contended they are not liable to the 
summary remedy by motion. I contend that they are, on the 
following grounds: 1. Because it was maniféstly the intention 
of the Legislature to give the remedy. The intention of the Le- 
gislature in passing the act of 1819 was not merely to inflict a 
forfeiture on the sheriff for his default, but to furnish speedy re- 
dress to the injured plaintiff. The common law remedy of case 
‘was too tardy; the plaintiff might be ruined by delay in getting 
his money. ‘The summary mode of redress constitutes ‘a part 
of the'penalty, in denying to the sheriff the usual notice of five 
days, a term to plead, and a trial term. ‘Can it be supposed that 
the Legislature, in passing the act of 1833, intehded to exemyt 
coroners from any part ofthe penalty of the act of 1819, of which 
the summary infliction of the forfeiture is not the least? Can 
any sensible reason be given, why they should have allowed 
them the delay attending on the common law remedy ratlier than 
the sheriff? That such was their intention is shown by com- 
paring the acts of 1819 and 1833 with those of 1807 and 1826, 
(Dig. 217-18,) by which it will appear that the coroner is in- 
cluded by name in the two latter acts. Now, can it be believed 
that the Legislature intended to subject the coroner to the sum- 
Jnary remedy of 1807 for failing to return an execution, but. to 
excuse him from.the summary remedy of 1819? Statutes in 
pari materia are to be construed together. 


Rosginson, for defendant: 
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This motion was made under the act of 1819 (Dig. 206,§ 22.) 
This act imposes a penalty and gives a remedy by motion for 
certain defaults, against sheriffs, and against them only. The 
act of 1833 (Dig. 159, § 2) requires the coroner (the sheriff be- 
ing interested) to perform all his duties, and for defaults gives 
the same penalty. Now, although the same penalties are im- 
posed, yet the latter act fails to give any remedy for the recov- 
ery of those penalties. ‘Then, as the act does not expressly give 
the remedy by motion, can this court entertain such motion? If 
it can, it must do so by implication. ‘These are highly penal 
acts, and being penal must be strictly construed.— Mason v. Par- 
ker, 1 Ala. 687. Then as the statute must be strictly construed, 
the court can take nothing by implication; and as it cannot take 
anything by implication, it cannot entertain a motion when the 
act gives none. The well-established rule is, that where a sta- 
tute gives a right, but fails to give a remedy, that this right must 
be enforced at law, either debt or case.—1 Chit. Pl. 111, 143. 
This is sufficient to show that the demurrer was well taken. 

But there is another view. When a sheriff collects money 
and fails to pay it over, the plaintiff may by motion recover the 
amount actually collected. But fora failure to return an execu- 
tion, the act does not say what the plaintiff shall recover. Now, 
if the court cannot entertain a motion by implication, how can 
it by implication say that for a failure to return an execution the 
officer shall be liable for the whole amount of the execution?— 
To hold that this could be done would place the court in this 
attitude. The remedy to enforce a penalty is a matter of but 
little importance ; the penalty and the amount thereof are all- 
important. Yet-the court refuses to eytertain a motion as the 
remedy by implication, and at the same time by implication fixes 
the amount of the penalty. It seems to me such a course would 
not be very wise. 


DARGAN, C. J.—An execution issued from the Circuit 
Court of Madison in favor of the plaintiff against the sheriff, and 
was placed in the hands of the defendant as coroner, who failed 
‘to return it as required by law. The plaintiff moved the Circuit 
Court for judgment against him for his default. ‘The coroner 
objected to the motion by way of demurrer to the notice given 
him of the intended motion, and insisted that he was not hable 
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to this summary remedy. The court gave judgment for the de- 
fendant, and the plaintiff brings the cause here by. writ of error. 
The only question is, whether a coroner is liable to this sum- 
mary remedy to recover the penalties given by the act of 1833, 
for his defaults in the execution of process. By the act of 1807, 
(Clay’s Dig. 217,) it is provided that if a sheriff, coroner, or 
marshal of a corporation shall fail to return an execution that 
shall have come.to his hands to the office from whence it issued 


on or before the return day thereof, it shall be lawful for the ‘ 


court, on the motion of the party injured, ten days previous no- 
tice being given, to fine such officer in any sum not exceeding 
five dollars per month for every hundred dollars contained in 
the judgment or decree on which the writ issued, counting the 
time from the return day of the writ. The same act also im 
poses penalties on sheriffs and coroners for failing to pay over 
money collected by them, and gives a remedy by motion. By 
the act of 1819, (Clay’s Dig. 205-6,) different penalties are pre 
scribed against sheriffs, the amount being increased, and the 
same remedy given for their recovery. This act, however, does 
not include coroners. By the act of 1833, (Clay’s Dig. 159,) 
it is enacted that the coroner shall execute -all process when the 
sheriff is a party in interest, and perform all the duties of sheriff 
when from any cause he may be incompetent to act-as such; he 
shall also be keeper of the jail when the sheriff is imprisoned; 
and for failing to perform any of the duties prescribed, he shall 
be liable to all the penalties prescribed against sheriffs for sim- 
ilar defaults. This act clearly subjects coroners to the same 
penalty for failing to return an execution that the act of 1819 
imposes on sheriffs for similar defaults, but does not prescribe 
the remedy by which it shall be enforced, and hence it is con-. 
tended that the action of debt is the only remedy by which the 
penalty can be recovered. We are however clearly of the opin- 
ion that the penalty may be recovered by motion. The remedy 
given by the act of 1807 against coroners has not been taken 
away by any subsequent act. It is true the penalty has been 
increased by the act of 1833, but this act contains no repealing 
clause, and consequently only repeals so much of the act of 
1807 as is inconsistent with its provisions. It is true that if 
the two statutes are so repugnant to each other that they cannot 
stand together, the latter will repeal the former; but as the law 





— 


dimmer 
does 
two 2 
they 
Ala. 
by m 
impe 
meré 
thing 
of 1! 
jnco 
whi 
is et 
stru 
repé 
edy 
by | 
inc! 


J 

















JANUARY TERM, 1850. 227 
Erwin, Myers & Co. v. Crowell. 








— 


does not favor the repeal of statutes by implication, so far as the 
two acts are consistert with each other and can stand together, 
they should be sustained by the court——Kinney v. Mallory, 3 
Ala. 626; Wyman v. Campbell, 6 Porter, 219. The remedy 
by motion is given by the act of 1807, to recover the penalties 
imposed on coroners for certain defaults. These penalties were 
merely increased by the act of 1833, but this act contains no- 
thing repugnant to the existence of the remedy given by the act . 
of 1807. The penalties given by the two acts are different and 
inconsistent with each other, but that portion of the former act 
which gives the remedy and prescribes the mode of proceedure 
is entirely consistent with the latter, and by no principle of con- 
struction can we hold that such portions of the former act are 
repealed, and not being repealed, resort may be had to the rem- 
edy prescribed by the act of 1807, to recover the penalties given 
by the act of 1833. The act of 1833 does nothing more than 
increase the. penalties, leaving the remedy the same. 
Let the judgment be reversed and the cause remanded. 


ERWIN, MYERS & CO. os. CROWELL. 


1, The rule that this court will not reverse in favor of the plaintiff below, 
when it is apparent from all the facts that he is not entitled to recover, 
does not apply to a case in which by the erroneous ruling of the court 
he has been compelled to take a nonsuit before concluding the proof 

which he might have introduced. 


Error to the County Court of Pickens. 


ASSUMPSIT on a-promissory note payable in bank, made by 
William Castlers in favor of the defendant in error, by him en- 
dorsed to one Turner, and by said Turner to the plaintiffs. By 
the bill of exceptions it appears that the plaintiffs introduced and 
read to the jury the note and a notarial protest thereof, and then 
offered the deposition of said Turner to prove notice of non- 
payment to the defendant, and in which deposition the witness 
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swore that he never had any interest in said note and was not 
interested in the event of the suit. The plaintiffs also, to show 
his competency, produced a release executed by them before 
the examination, &c. The defendant thereupon offered to the 
court the record of a recovery on the note now in suit by said 
Turner against the maker of the note, and insisted that the re- 
lease, taken in connection with this record, was sufficient to des- 
troy the witness’ competency, of which opinion was the court, 
and the deposition was consequently excluded, whereupon the 
plaintiffs took a nonsuit and now assign the ruling of the court 
as error. 


J. L. Marrrn, for the plaintiffs. 
Hountineton, for the defendant. 


CHILTON, J.—The witness Turner was no party to this 
suit, and swears that he is not either directly or indirectly inter- 
ested in the result of it. Besides, if he had an interest, that in- 
terest was fully released before deposing, so that it is clear that 
the court below erred in rejecting his deposition on the ground 
of interest. This is conceded by the counsel for the defendant 
in error; but he contends that although the court committed an 
error in excluding the deposition for the reason assigned, still it 
was an error which works no ‘injury to the plaintiffs, since, as he 
insists, the facts of the case set out in the bill of exceptions show 
that the plaintiffs are not-entitled to. recover. 

The bill of exceptions shows that after the plaintiffs had “in- 
troduced and read to the court the releasé which had been exe- 
cuted to the witness, the defendant; in order to prove that the 
witness was interested, produced and read to the court the re- 
cord of a recovery by the witness against the maker of the note 
upon which the defendant is now sued as the first endorser, 
Now it is insisted that although this recovery does not show that 
the witness is interested, it does show that the plaintiffs have no 
right to declare upon an endorsement made by the witness to 
them, which must be considered as stricken out by the witness’ 
recovery, the endorsement having been made by the witness an- 
terior to his putting the claim in suit in his own name. ‘This 
position, however correct it may be, assuming the facts set out 
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in the bill of exceptions to be all the proof which will eventually 
be made in the cause, cannot avail the defendant in the present 
posture of the case. ‘This judgment, for aught we know, may 
be wholly inoperative—it may have been fraudulently obtained, 
and these facts the plaintiff was not bound to show, for as soon 
as his proof was improperly excluded, and he found that he 
could not successfully proceed in the absence of the rejected 
proof, he suffered a nonsuit, saving an exception to the ruling 
of the court, which nonsuit he now seeks to set aside. Whether 
he can recover when all the proof,he can adduce shall have been 
made, is a question which can only be determined after he shall 
have had an opportunity of bringing it forward—one which we 
have no right to anticipate, and upon which, of course, we ex- 
press no opinion. Upon the argument-of this cause, under the 
mistaken impression that the evidence of the judgment in favor 
of the witness had been adduced by the plaintiff himself, I re- 
fered the counsel to Sawyer v. Bradford, 6 Ala. Rep. 572, cit- 
ing Brown v. Foster, 3 Ala. Rep. 254. But the evidence was 
offered by the defendant, not as applicable to the issue in the 
cause, but to the court as showing ground for the exclusion of 
a deposition. It is too clear to admit of argument, that the case 
does not fall within the rule which requires that this court should 
not reverse when the case made by the party seeking such re- 
versal shows that he is not entitled to recover.—Jackson v. 
Gwin, 9 Ala. Rep. 114; Pinkston v. Greene & Wife, ib. 19. 

Let the nonsuit be set aside, and the cause remanded for 
further proceediifgs. 


LINDSAY vs. WILLIAMS. 


1, This Court is judicially bound to know at what times the terms of the 
several Circuit and County Cvurts are held. 

2 1f the holder of a promissory note not negotiable in bank is ignorant of 
the residence of the maker and ca:.not by diligent inquiry ascertain it in 
time to sue to the first court, it is a sufficient excuse for his failure to do 

so, and the endorser will not be discharged. 
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3. In an action against the endorser of a promissory note, an averment that 
the court to which the suit against the maker was brought was the first 

+ court to which it could be brought “after the plaintiff by prompt and 
diligent inquiry ascertained that the maker resided in Macon county,” jg 
bad on demurrer. The excuse should be distinctly avered, and not left 
to implication. 


Error to the Circuit Court of Macon.’ Tried before the 
Hon. John J. Woodward. 


Doveuerty, for plaintiff: The statute is intended to pro- 
vide a substitute for demand and notice as required by the law 
merchant, and what would have excused the want of demand 
and notice or either at common law will excuse the failure to 
bring suit to the first court, under the statute.—Pearson v. Mit- 
chell, 2 Ala. 736; Bishop and Bradford, 14 ib. 517; S. C. 16 
ib. 769. Tested by these principles, the second count was suf- 
ficient.—Chitty on Bills, 591-2. 


McLester & Mclver, for defendant. 


DARGAN, C. J.—This suit is brought on a promissory 
note made by Jonathan Nix, payable to the defendant, and by 
him endorsed to the plaintiff. The first count avers. the en- 
dorsement to have been made on the 11th day of January 1847, 
and that suit was brought against the maker to the spring term 
of the Circuit Court of: Macon, (being the county of the maker's 
residence,) which was the first court after the éndorsement was 
made to which suit could be brought. The recovery of judg- 
ment and return of the execution by the sheriff, “‘ no property,” 
is also alleged. The second count avers the making of the 
note, the endorsement, the bringing of suit to the next term of 
- the Circuit Court of Macon county, and also contains an aver- 
ment that the spring term of the Circuit Court was the first court 
to which suit could be properly brought against the maker, after 
the plaintiff, by prompt and diligent inquiry, ascertained that he 
resided in Macon county. “The defendant demurred to both 
counts, and the court sustained the demurrer and gave judg- 
ment for the defendant. ; 

In order to fix the liability of an endorser of a promissory 
note not negotiable in bank, the holder must sue the maker in 














JANUARY TERM, 1850. 231 
Lindsay v. Williams. 








the county of his residence to the first court to which suit 
can be properly brought after the note falls due or after the en- 
dorsement is made, if the note be over due when it is endorsed; 
and upon the rendition of judgment and the return of an execu- 
tion ‘no property,”’ he may sue the endorser.—Bradford v. 
Bishop, 14 Ala. 577; Pearson v. Mitchell, 2 Ala. 736. If the 
holder fail to sue the maker to the first court to which the writ 
could properly be made returnable, the endorser is discharged, 
unless the plaintiff can show a sufficient excuse for such failure. 
By these rules it is apparent that the first count is defective, for 
we are judicially bound to know that the first court to which the 
plaintiff could have sued after the day of endorsement as alleged 
was the County Court of Macon, which by law was held on the 
third Monday of January 1847, and before the spring term of 
the Circuit Court for that county.. But it is insisted that the 
second count contains a sufficient excuse for not suing to the 
February term of the County Court. We should hold, if an 
endorser did not know in what county the maker resided, and 
could not by diligent inquiry ascertain the county of his resi- 
dence in time to sue to the first court, that this would be a suffi- 
cient excuse for failing to sue to the first term, and I think it may 
well be questioned whether it would not dispense with the ne- 
cessity of a suit altogether, even if the holder by inquiry should 
afterwards ascertain the residence of the maker. But when the 
holder relies on an excuse for the non-performance of a pre- 
requisite to the absolute liability of an endorser, the declaration 
must aver the facts which constitute the excuse.—Chitty’s PI. 
329; Glover v. Tuck, 24 Wend. 153. The excuse in this 
ease is, that the plainuff did not know in what county the maker 


‘resided, and could not ascertain it by inquiry in time to sue.— 


These facts should be distinctly avered. The allegation on this 
declaration is that the spring term of the Circuit Court was the 
first court to which suit could be brought after the plaintiff by 
prompt and diligent inquiry ascertained that the maker resided 
in Macon county. ‘The time when the inquiry was made is not 
shown by this averment, nor is it shown but by intendment that 
the plaintiff was ignorant of the residence of the maker. We 
think this averment too uncertain, and that the demurrer was 
correctly sustained. 


Let the judgment be affirmed. 














BROWN vs. JOHNSON vs, &c. 


1, A deed, by which a father gives a female slave and her increase to hig 
daughter, then a married woman, “and her heirs after her, free from the 
claim or claims of any person or manner of persons whatever, absolutely 
as their own property-right, as fully as though they had purchased them,” 
excludes the marital rights of the husband. 


Error to the Circuit Court of Fayette. Tried before the 
Hon. Geo. Goldthwaite. 


THis. was atrial of the right of property in a slave levied on 
under:an execution in: favor of the defendant in error against 
one William Moore, and claimed by the plaintiff in error. - The 
mother of the slave was given by her father to Mrs. Moore, hig 
capeiges, and then, the wife of said William Moore, but who is 

w deceased, by deed, the material parts of which are recited 
in das opinion of the court, The claimant married a daughter 
of Mrs. Moore, and received the slave in controversy as her 
distributive share of her mother’s estate. The Circuit Court 
instructed the jury that the deed did not exclude the martial 
rights of the husband; William Moore, which is now assigned 
as error, 


Peck, for the plaintiff in error:—Jn the case of Newman 
v. James, 12 Ala. 31, the words in the deed are, “ To her and 
her heirs, to have and to-hold the same, to and for her use, ben- 
efit and right, and of the heirs aforesaid, without let, hindrance 
or molestation whatsoever.” ‘These words were held to con- 
vey a separate estate. Now I insist the words in the deed, set 
forth in the-bill of exceptions in this case, are equally signifi- 
cant to give the donee a separate estate in the property conveyed 
by it. They are, ‘‘do give and grant unto the said Martha 
Moore and her heirs after her, one negro woman named Sarah, 
together with her increase, to have and to hold said negro wo- 
man named Sarah and her increase for ever, free from the claim 
or claims of any person or manner of persons whatsoever, as 


their‘own property-right, as fully as though they had purchased 
them.” 


PARSONS, J.—lIt appears by the bill of exceptions that 
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Phillip Lewis, by his deed, bearing date the 17th day of June 
1816, in consideration of his love and good will for his daugh- 
ter, Martha Moore, gave and granted to his said daughter ‘* and 
her heirs after her,’”” a negro woman named Sarah, with her in- 
crease,” to have and to hold said negro woman Sarah and her 
increase for ever, free from the claim or claims of any person. 
or manner of persons whatever, absolutely as their own,pro- 
perty-right, as fully as though they had purchased them.” It 
also. appears by the bill of exceptions, that at the time the deed 
bears date, Martha Moore was the wife of William Movore, and 
that the negro in controversy is a son of the woman conveyed 
by the deed. The sole question is, whether the negro woman 
Sarah was conveyed by the deed to’ Martha Moore, exclusive 
of ber husband, or whether the property vested in him? In 
relation to such questions there have been numerous decisions, 
and it would be impossible to reconcile them all. . But it ap- 
pears to be settled that if it clearly appears to have been the 
donor's intention to convey the property to a married woman’s 
use, exclusive of her husband, then without.regarding the form 
of the instrument or the particular language used, the husband’s 
marital rights do not attach. Here the conveyance was. di- 
rectly to the. wife—a circumstance certainly not sufficient of 
itself to bar the husband’s rights ; yet not entirely useless as evi- 
dence of the donor’s intention. ‘Then, according to the deed, 
the property is conveyed to the wife “ and her heirs after her.” 
This mode of expression perhaps is some evidence of the do- 
nor’s wish to continue the property in the line of his own de- 
scendants, and if this were his intention, it tends to show that 
he did not intend to give the right of it to the husband. But 
the gift to the wife and her heirs after her, according to the 
deed, was ‘‘free from the claim or claims of any person or 
manner of persons whatever, as their own property-right, as 
fully as though they had purchased them.” This language of 
exclusion, we think, included the husband. There is a recent 
case in which a testator by his will gave an interest in his estate 
to a married woman, for her own use and benefit, independent 
of any other person. Upon this the vice-chancellor said that 
the words “‘ independent of any other person,” meant indepen- 
dent of all mankind, and therefore included the husband.— 
Margetts v. Barringer, 7 Simons, 482. In Newman v. James, 
16 
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12 Ala. 31, this court held that property conveyed by deed to 
a married woman, “to her and her heirs, to have and to hold 
the same, to and for her use, benefit and right, and of the heits 

- aforesaid, without let, hindrance or molestation whatsoever, was 
free from the marital rights of the husband: And we think the 
deed in this case conveyed a separate estate to Mrs. Moore, 
free from the claims of her husband; and consequently, we 
think there was error in the opinion of the Circuit Court upon 
this point. Let the judgment be reversed and the cause te- 
manded. 





STEIN cs. THE MAYOR, &c. OF MOBILE. 


1. The power of taxation is essential to the existence of all goverr ments, 
however limited their powers, and its surrender is never to be presumed, 
unless the intention to do eo clearly appears. 

2. The value of property is to be estimated with reference to the advan 
tages or profits that can ur may be derived {rom it. An intangible right 
or privilege attached to tangible property must therefore be considered, 
in estimating the value of that with which it is connected. 


Error to the Circuit Court of Mobile. Tried before the 
Hon. John Bragg. 


Tue facts of this case may be thus stated: The Mayor, AF 
dermen and Commbn Council of Mobile, being entitled to cer- 
tain water privileges under and by virtue of an act of the Legis- 
lature, on the 20th day of December 1840 granted to the plain- 
uff in error the sole right to supply the city of Mobile with water, 
at certain prescribed rates of compensation, from the Three Mile 
Creek, for twenty years, and covenanted to him the quiet enjoy- 
ment of the water-works that he should erect, during their erec- 
tion and after their completion, for said term, ‘without let, mo- 
lestation or hindrance” from them, and that they would at the 
expiration of said term, upon his delivering up said water-works 
and appurtenances in good order and condition, pay him their 
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actual value, to he ascertained by arbitrators, &c. In consid- 
eration of this grant, the plaintiff engaged to erect said water- 
works on alot to be procured at his own expense in the city of 
Mobile, and to iatroduce water into the city from said creek in 
sufficient quantity to supply said city and its citizens; to suffer 
and permit the said Mayor, Aldermen and Common Council at 
all times to use two fire plugs for washing the gutters of the 
streets, and in case of fire, as much water as might be necessary 
from all parts of the works; to place and so arrange the fire 
plugs that there should be four to each square, where the pipes 
are laid, and to permit the water to be used free of charge for 
the City Hospital and Guard House; and at the end of the term 
to surrender said works and appurtenances to the said Mayor, 
Aldermen and Common Council, they paying the actual value 
thereof, &c. In accordance with this contract, water-works 
were erected by the plaintiff. In 1848, the Mayor, Aldermen 
and Common Council, having the right to do so by the charter, 
imposed an ad valorem tax of 4-10ths of one per cent. on all 
real and personal property within the corporate limits of the city. 
The value of the lot and improvements alone was only $8,000, 
but with the water privileges, they were worth $75,000, and 
upon this latter valuation the assessment was made. Two ques- 
tions were submitted to the court below—1st. Whether the pro- 
perty was liable to taxation at all; and 2d. If so, whether the 
assessment should be on the value of the lots and improvements 
alone, or upon them and the water privileges added. The court 
decided both questions against the plaintiff in error, and this de- 
cision is now assigned as error. 


Hamitton, Raprer & Hopkxns, for the plaintiff in error: 

1. The power claiming in this case the right to tax is nota 
sovereign power ; it is a municipal corporation, having a right 
to tax its inhabitants in certain cases, but still not in any way 
partaking of the sovereign power. It is the mere creature of the 
sovereign power, —consequently its rigits are to be looked for 
in its charter. No presumption is to be indulged in favor of its 
right to tax, as would be the case were ita sovereignty. In the 
case of such, the right of taxation inherently belongs to the idea 
of sovereignty, anJ unless distinctly waived, its right would be 
upheld. But the powers of corporations mast be !ooxe1 for in 
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their charters, and they are not entitled to the presumption of the 
existence of a right they derive. Such right must positively be 
shown to exist.—See 5 Port. Rep. 309-10. By their charters, 
the Mayor, &c. of Mobile are authorised to tax real and personal 
property, aud to collect certain license taxes. Their remedy is 
in the nature of a writ of fi. fa.—See city charters, Acts 1843-4, 
p- 182, $19; ib. 191, 4 48; ib. 1842-3, 114. They have no 
right then to tax anything save what would fall under these des- 
criptions of taxable property. 

2. Mr. Stein’s property is found to consist of real estate and 
personal property to the value of $8,000, and the privilege he 
has acquired under his contract with the city and the acts of the 
Legislature, which by the case is valued at $67,000. The lat- 
ter portion of the assessment is a franchise, held under grant 
from the State of Alabama. Can that be taxed by the city? If 
so, the grant by the sovereignty of the State to an individual 
within the city of Mobile is tothe extent of the tax held at the 
will of the municipal authority ; the sovereignty of the State to 
that extent is impaired by the action of one of its creatures!— 
Suppose the State authorise a bank in Mobile, a rail-way, or 
any other corporation—these are franchises. Can the city au- 
thorities forbid the exercise of those powers, or limit it? Canit 
say, you must pay me an annual contribution for using your pri- 
vileges within the limits of my jurisdiction? The Bank of Mo- 
bile pays an annual bonus to the State of $5,000 for its privileges. 
Can the city corporation claim a bonus to be paid to itself? Yet 
this is the very thing the city is seeking to claim of Mr. Stein,— 
it is seeking to tax his franchise. Whether the State claims any- 
thing has nothing to do with the argument. If he pay nothing 
to the State, still the corporation, it is submitted, cannot add to 
the conditions under which he holds his franchise. This view 
seems to lie at the foundation of the decisions of the Supreme 
Court of the United States, denying to the States the right to 
tax the U. S. Bank, or other instruments of government resorted 
to by the Federal Government.—McCullough v. Maryland, 4 

Wheat.; Weston and City of Charleston. The remedy given 
for the recovery of taxes is by levy and sale of the property on 
which they are assessed, which is the operation of fi. fa. The 
inference is, that the intention of the law was to permit taxation 
only on the visible property of the citizen. A franchise such 
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as this could not be sold.—The State v. Rives, 5 Ired. 297; 17 
Mass. Rep. 243, bottom of page; 9 Johns. Rep. 99-100, bot. of 
page; 13 Serg. & R. 210. ‘The court knew from the charter 
the city boundaries. Mr. Stein takes the water from Three Mile 
Creek (vide contract) beyond city limits ; without this, his works 
in the city would be worthless. How can the city claim to tax 
privileges and property thus beyond its limits? 

3. If the agreement between the city and Mr. Stein be exam- 
ined, and bearing in mind that no such presumption of a right 
to tax should be made, as in the case of a sovereign power, it 
is submitted, it will appear no right to tax should be claimed.— 
The city convey all their rights to the subject of supplying the 
city with water, derived from acts of the Legislature, and all ben- 
efits to be derived from ordinances theretofore passed by the 
city authorities, to Mr. Stein, as fully as the city itself possessed 
them. ‘This was the very object of the contract, and appears 
on its face, and this contract was in all things confirmed by the 
Legislature. So long as the city possessed the right and privi- 
leges, surely, no taxes could be collected ; the city could not tax 
itself, ‘The grantee should hold it on the same terms. Again, 
the corporation has expressly covenanted that the grantee, Stein, 
shall have quiet possession of the same, without let, molestation or 
hindrance by the grantors, their successors, or persons claiming 
under them. This covenant is to be taken most strongly against 
the covenantor, and being silent as to any reservation of powers 
over the matter, ought to be regarded as conclusive of the ques- 
tion. Insisting upon an annual contribution from Stein for the 
enjoyment of his privileges—threatening in case of non-com- 
pliance to seize and sell his property—is certainly anything but 
allowing a quiet enjoyment, without let, molestation or hindrance. 
To the extent of the tax, it is a molestation, a let and a liin- 
drance. So that, it is submitted, by its covenant, the city is es- 
topped from setting up any claim to tax. Again, the agreement 
shows a full consideration given by Stein, and the city at that 
time conceived it was securing a very desirable arrangement.— 
He buys of the city its materials on hand; he completes the 
works under a heavy penalty; he is allowed the sole privilege 
of bringing water into the town at certain rates for twenty years} 
he covenants to surrender the works to the city after that time at 
their actual value. During the time he is in possession of the 
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works, he allows the city the use of two plugs, (for cleansing 
the streets,) all the water needed at the Hospital and the Guard 
House, and in case of fire, any and all the water necessary to 
extinguish it from all parts of the works. Under these circum- 
stances, it is submitted, that the agreement itself was intended to 
contain all the burthens that were to be imposed on the privilege; 
that Stein has a right to stand on the very terms of his contract; 
that the contract being reduced to writing of itself shows and 
was intended to show all that was to be required of Stein; and 
that it is beyond the power of the city to insist on its right to im- 
pose a burthen not contained in the agreement, on the faith of 
which Stein expended his time, money and labor on a work at 
once adding to the comfort and security of the city and its pro- 
perty. The city could contract only as any other individual, 
and nothing outside the contract can or ought to be claimed as 
the right of either party. 


CamPBELL, for the defendants: 

The 19th section of the act to incorporate the city of Mobile 
(Acts of 1844, page 182,) contains the grant of power to tax, 
which the General Assembly confers upon the corporate authori- 
ties: “ That the said Mayor, Aldermen and Common Council 
shall have power to lay taxes on both the real and personal es- 
tate within said city, as well as a poll-tax upon al] the inhabi- 
tants; provided, that the said tax upon the personal and real 
estate be laid in pursuance of an assessment and valuation of said 
personal and real estate,” &c, The question arises, is the pro- 
perty comprised in the assessment of which the plaintiff complains 
real or personal estate? The property belongs to the class de- 
nominated ‘incorporeal hereditaments.”—Tippetts v. Walker, 
4 Mass. 595. 

2. There is no exemption from taxation in the acts which 
confer the franchise upon the plaintiff, nor the agreement of the 
corporation with him. ‘The plaintiff receives compensation for 
all the benefits he confers. An exemption from taxation would 
be an additional benefit not stipulated by contract. The plain- 
tiff claims a benefit whicli he does not pay for. He asks that 
his property may not pay taxes, as the property of all other men 
does.—Battle v. Corporation of Mobile, 9 Ala. 234. The prin- 
ciple contained in The Providence Bank v. Billings, 4 Peters, 
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determines this: ‘The relinquishment of the power of taxa- 
tion is never assumed.” The deliberate purpose of the com- 
munity to abandon it must appear before such abandonment can 
be maintained. Neither in the contracts with Stein nor in the 
grants of the Legislature is there any such exemption. The 
‘power to tax is conferred without restriction in regard to the 
subjects of taxation. The property of the plaintiff is within the 
scope of the grant, and the assessments are all regular.—Louis- 
ville & Portland Co. v. Com., 7 B. Mon. 161; Brewster v. 
Hough, 10 N. Hamp. 138. The privilege attached to a public 
grant is matter of property; it is subject, like any other property, 
to the exercise of the supreme powers (i. e. eminent domain) of 
the State. The franchise can be condemned to the public use, 
like other property.—6 Howard’s S.C. Rep. 507. The autho- 
tities before cited show that this eminent domain of the State is 
manifested in the exercise of the powers of taxation—3 How. 


§. C. Rep. 133. 


DARGAN, C. J.—It is contended by the plaintiff in error, 
that by the contract between him and the corporate authorities 
of the city of Mobile, the water-works are exempt from the pay- 
ment of city taxes. If this be so, the contract must show that 
it was the intention of the defendants in error to abandon and 
give up the right to tax this property, for the right of taxation is 
essential to the existence of all governments, as well that of a 
city with limited powers as any other, and it is never to be pre- 
sumed that this right is abandoned or surrendered unless it 
clearly appears that such was the intention. This is the rule 
declared by the Supreme Court of the United States in the case 
of the Providence Bank v. Billings et al., 4 Peters, 514, and al- 
so in the cases of Louisville & Portland Canal Co. v. The Com- 
monwealth, 7 B. Monr. 160, and Brewster and Hough, 10 N. 
Hamp. 138. We must therefore look to the agreement itself, 
and find upon its face a surrender or a relinquishment of this 
right, or the exemption cannot be successfully claimed by the 
plaintiff. The contract grants to Stein the sole privilege of sup- 
plying the city of Mobile with water from Three Mile Creek 
for the term of twenty years, with all the rights and advantages 
that the city possessed by or under an act passed the 20th De- 
cember 1820, entitled ‘‘An act to incorporate an aqueduct com- 
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pany in the city of Mobile, and also all the rights and advanta- 
ges derived from any other act relating thereto or amendatory 
thereof; and at the expiration of said term, the right is reserved 
to the city to take the water-works upon paying to Stein the value 
thereof, to be ascertained in the mode prescribed by the agree- 
ment. ‘The inducement to Stein to enter into this agreement 
was the right to charge all who might use the water at certain 
prescribed rates, except so far as he was bound to furnish the 
city with water free of charge, for the purposes specified in the 
agreement. But no term of this agreement exempts the pro- 
perty employed or used in the erection of the works from taxa- 
tion, nor is such an exemption a necessary inference from any 
thing granted, nor can it arise from any restriction imposed on 
the city. The right therefore to tax the property is not restricted 
nor impaired by the contract, and may lawfully be exercised. 
-2. It is again contended, that if the water-works can be taxed, 
that the property used in their construction, together with the 
lot of land on which the reservoir is situated, alone should be 
valued, and the tax should be assessed on that value, irrespective 
of the value arising from the right or privilege to charge for the 
use of the water. To this argument we cannot assent. The 
value of property must be estimated by the advantages or profits 
that are or may be derived from it; and if one own tangible 
property, with which is connected an intangible right or privi- 
Jege, in forming a just estimate of the value we must consider 
the tangible property in connection with the intangible right or 
privilege. By any other rule than this, we would often estimate 
property of great value as worth but very little. For instance, 
if a charter is granted to erect a rail-road, and the company go 
on to complete the work, and it yields large profits, in forming 
an idea of value, if we separate all the component parts of value 
and estimate each separately, we should fall far short of the in- 
trinsic worth. The right to charge toll, disconnected from the 
road, would be worth nothing ; and the land over which the road 
may run and the materials employed in its construction are of 
bat little value when disconnected from each other. But when 
we consider all the component parts of value in connection with 
each other, and thus connected yielding profits, we then can 
fix a just estimate.of value. In the case before us, if we were 
to estimate the lot of land and iron pipes alone, the record shows 
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us that their value is only $8,000, but the land and pipes and 
the privilege of charging all who may use the water, valued in 
connection with each other, are worth $75,000. If we there- 
fore should estimate the property as worth only $8,000, we 
should fall far short of its intrinsic worth. Nor can we perceive 
any reasonable objection to this mode of estimating the value. 
It is true that the right to supply the city with water, discon- 
nected from those works necessary to render it profitable, would 
be a barren right, and probably of no value; for instance, had 
the works never been completed, the mere privilege of supply- 
ing the city with water could have yielded nothing. But still 
it would have been a right, and when that right is connected 
with corporeal objects of property and becomes valuable, the 
whole should be estimated in the connection in which they stand 
in order to arrive at a proper estimate of their value. The case 
of The State v. Reeves, 5 Ired. 297, we think entirely unlike 
the case before us. In that case a charter had been granted to 
a rail-road company and the road had been completed ; a judg- 
ment was recovered against the company, and the road was sold 
under execution, and the question was what passed by the sher- 
iff’s sale. The court held that the purchaser acquired the 
land over which the road passed and the materials with which 
the road was constructed, but no part of the privilege confered 
by the charter on the company. If we admit that this decision 
is entirely correct, it cannot aid the plaintiff in error. The 
question in that case was what passed by the sale; the question 
in the case before us is what is the value of the property. A 
privilege or franchise may not be liable to seizure and sale, but 
we cannot think it will be denied that it is property. But it is 
contended that the charter only authorises the corporate autho- 
tities to tax real and personal property, and that this privilege 
is neither. Jn answer to this, we will only say that it cannot 
be considered as a right of action merely, but it is property in 
possession, and being property, it must be embraced within the 
one or the other of those terms, for we know of no species of 
property that cannot be said to be either real or personal, whe- 
ther it be corporeal or incorporeal. We come therefore to the 
conclusion, that in estimating the value of the property the city 
assessors correctly considered the land on which is situated the 
reservoir, the pipes through which the water is conducted into 
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the city, and the privilege of charging all who might use it, in 
connection with each other, and the value of the whole thus es- 
timated is liable to taxation. 

Let the judgment be affirmed. 


DENT vs. PORTWOOD. 


1. One distributee of an estate, who after the division, has sold his portion 
to another, may by release be made a competent witness for the latter in 
a controversy involving the title to the property. 

2. A witness, whose interest is made to appear otherwise than by the ex- 
amination of the opposite party, is incompetent to prove that he has been 
released. 

2.. It is incumbent on the party excepting to set out so much of the proof 
as is necessary to show that a charge asked by him is not abstract. 


Error to the Circuit Court of Pickens. Tried before the 
Hon. Geo. Goldthwaite. 


Tats was an action of detinue by the defendant against the 
plaintiff in error for a slave. On the trial the plaintiff proved 
that the slave was once owned by Robert Oliver, deceased, and 
was allotted to Jefferson W. Oliver, one of the distributees, on 
a division of the estate, by whom he was sold to the plaintiff. 
The plaintiff then, in opposition to the defendant’s objection, 
the ground of which will be seen by reference to the opinion of 
the court, was permitted to read to the jury the deposition of 
the said Jefferson W. Oliver. ‘The defendant proved that said 


Robert Oliver before his death made a bill of sale of and deliv- - 


ered said slave to him. There was evidence tending to. show 
that this bill of sale was made with the intent to hinder and de- 
lay the creditors of said Robert Oliver, and that the defendant 
participated in the fraud; that the said plaintiff, who was a son- 
in-law of the grantor, knew of the execution of said bill of sale 
to the defendant and of the circumstances under which it was 
made; and that the consideration of the sale of said slave from 
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the said Jefferson W. Oliver to the plaintiff was “the share of 
the estate of said Robert Oliver allotted to said plaintiff,” in 
right of his wife, “and of the slaves included in the bill of sale 
to Dent,” the defendant. The defendant asked the court to 
give the following charge—That although the jury should be- 
lieve the bill of sale from Robert Oliver to the defendant was 
made to defraud creditors—yet if they also believed that the 
plaintiff had notice of the making of it and knew that it was 
fraudulent ; and should further believe that the consideration of 
the sale of said slave by Jefferson W. Oliver to plaintiff was the 
share of the estate of the said Robert Oliver which was allotted 
to said plaintiff in right of his wife, and included in said bill of 
sale to said defendant, then the plaintiff could not recover, 
which charge the court refused to give. To the ruling of the 
court and the refusal to charge as asked the defendant excepted, 
and now assigns them as error. 


J. L. Martin, for plaintiff in error: 

1. The deposition of Jefferson W. Oliver was improperly 
admitted upon the ground of interest, which is two-fold: First, 
as the vendor and warrantor of the property in dispute, without 
a sufficient release. Secondly, as a distributee of Robert W. 
Oliver, from whom he derived title. If this property is lost, 
the estate will be reduced and require a new division or contri- 
bution. As to the first ground—the sufficiency of the release 
produced—see 5 Ala. 508; 1 Greenl. Ev. 474, § § 428-’29- 
"30; Reading v. Metcalf, Hardins’ R. 535. 

2. The ruling ‘of the court was wrong. The deed of Oliver, 
deceased, to Dent, was good between the parties and binding 
‘on those claiming under Oliver, as his heirs or distributees.— 
Rochell v. Harrison, 5 Porter, 351; Eddins v. Wilson, 1-Ala. 
237; McGuire v. Miller, 15 Ala. 394; 18 John. R. 515; 1 Ohio 
R. 219; Carter v. Castleberry, 5 Ala. 277. 

3. The purchase by the plaintiff below of the slave in ques- 
tion was not bona fide and for a valuable consideration—tst, 
Because he knew of the conveyance to Dent; 2d, The consid- 
eration of the purchase consisted of a portion of the slaves in- 
cluded in the same conveyance of Robert W. Oliver, deceased, 
to Dent, and to which plaintiff below claimed title through a 
distribution to himself and wife, of the estate of said deceased. 
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Peck, for the defendant: 

1. The question made by the bill ef exceptions is as to the 
sufficiency of the release and not the execution of it. If, how- 
ever, the question of execution is raised by the exception, then 
I insist the execution is proved by the witness himself. He is 
asked, have you been released ?—if so, attach a copy of it to 
your answer. He answers, I have been released, and the fol- 
lowing is a copy thereof. This proves its execution. He does 
not pretend to judge of its sufficiency, but gives a copy that 
the court may judge of its sufficiency. The release, when de- 
livered, belonged to the witness, and he properly kept it for his 
protection; it could not therefore be brought into court. 

2. On the second point, I refer the court to the following au- 
thorities, to-wit: Eddins v.. Wilson, 1 Ala. 237; Carter v. 
Castleberry, 5 Ala. 277-’79; Myres v. Peek’s Adm. 2 Ala. 648- 
69; McGuire Adm. v. Miller, 15 Ala. 395. These authorities 
show that the defendant being a bona fide purchaser, is not af- 
fected by the fact that he knew of the fraudulent character of 
the sale from Oliver to the plaintiff in error. He knew of the 
sale, but he also knew that it was void for fraud, and therefore 
he might well purchase. Again, Oliver died in possession, and 
there is no evidence that he obtained the possession wrongfully, 
after the pretended sale to the plaintiff in error. On his death 
it-went lawfully into the possession of his administrators, and 
was distributed by the order of a competent court, who had 
jurisdiction of the matter. The party who thus lawfully re- 
ceived the slave under the order of distribution, might well sell 
and the defendant purchase without being affected by the fraudu- 
lent sale from the intestate to the plaintiff in error. One objec- 
tion to the charge is, that it makes the notice of Portwood of 
the fraudulent sale from Oliver to Dent an important part of the 
charge. This would certainly have misled the jury. The 
charge, therefore, as asked, could not properly have been given, 
and so there was no error in rejecting it, and the charge was as 
favorable to the plaintiff in error as he was entitled to. Again, 
the bill of exceptions does. not state that the only consideration 
given for the slaves by Portwood was slaves embraced in the 
bill of sale from Oliver to Dent. It states the consideration 
‘‘was the share of the estate of the said Robert Oliver which 
on said adminis:ration had been allotted to him, and of the slaves 
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included in the bill of sale to Dent. The consideration, there- 
fore, was his share of the estate, and of the slaves included in 
Dent’s bill of sale. 


CHILTON, J.—This was an action of detinue brought by 
the defendant in error against Dent to recover a slave named 
Daniel. Plea non detinet, and verdict and judgment for the 
plaintiff below. Upon the trial below plaintiff proved that the 
slave sued for had been formerly owned by one Robert Oliver, 
who died in Texas; that his estate was administered upon, and 
that upon a division of the same said slave was allotted to one 
Jefferson W. Oliver as an heir or distributee of said estate, and 
sold by him to the plaintiff. The plaintiff below, as we are in- 
formed by the bill of exceptions, in making this proof offered 
to read to the jury the deposition of Jefferson W. Oliver, his 
grantor, and the defendant having properly reserved his objec- 
tion to the examination of the witness, on the ground of interest, 
insisted upon that objection in the Circuit Court. The deposi- 
tion shows that after the witness had been examined as to his 
acquisition of the property upon a distribution of his father’s 
estate, and his sale of the slave to the plaintiff, the witness pro- 
ceeded to prove his want of interest in the following manner— 
To the question propounded by the plaintiff, ‘* Have you been 
released by the plaintiff, Robert Portwood, from all liability to 
him as the warrantor of the title to said slave,—If so, then at- 
tach acopy of said release to your answer to the question?” 
The witness answered, ‘‘] have,” and here follows a copy of 
the release, setting out a formal release to him from Robert 
Portwood, of and from all liability by reason of his sale and 
_ warranty of the slave in suit. The court overruled the objec- 
tion made by the defendant to the deposition, and held that the 
witness was not interested. It is here insisted, first, that the wit- 
ness had such interest as could not be released, , for the reason 
that if the plaintiff below failed to recover, the estate of Robert 
Oliver must sustain the loss, and each distributee among whom 
it had been apportioned must contribute ratably to the loss. 
This view cannot be sustained, inasmuch as the witness, if the 
release be effectual, is discharged from all liability. The failure 
of Portwood’s title cannot injuriously affect him, for he has re- 
ceived compensation to the value of the slave, which he is enti- 
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tled to retain, and Portwood cannot claim contribution from the 
estate, since there is no privity between it and him in respect of 
this slave. He must look alone to his immediate vendor, whom 
however he has discharged, if as we have said the release be 
well proved. But it is said the release does not render the wit- 
ness competent, because it was not legally shown by the depo- 


-gition to have been executed, and to this it is replied that no 


question was raised in the court below as to the sufficiency of 
the proof of its execution. The objection to the deposition 
was, that it showed the party was interested. This objection 
goes to the whole deposition and presents the question whether 
taking it as we find it embodied in the bill of exceptions, the 
witness is shown by it to have been released. If he was not, it 
should have been rejected by the court. Is the effect of the 
release thus proved to destroy the witness’ interest and restore 
his competency? In this inquiry is involved the competency of 
the witness, confessedly interested without a release, to prove 
his discharge from liability, and thus by his own proof to render 
himself competent. Upon this point, we confess the case is uot 
free from difficulty. The general rule, as stated by Professor 


. Greenleaf, is, that where the objection to the competency of 


the witness arises from his own examination, he may be further 
interrogated as to facts tending to remove the objection, though 
the testimony might on other grounds be inadmissible. So, 
where the whole ground of objection comes from himself only, 
what he says must be taken together as he says it. If his inte- 
rest appears from his own testimony to arise from a written in- 
strument which is not produced, he may also testify to the con- 
tents of it: And the same learned author states that although 
the witness may as a general rule, when called upon to testify 


‘in court as to his interest, give the contents of contracts, records, 


&c., affecting his interest, yet ‘if the testimony of the witness 
is taken upop interrogatories in writing previously filed and 


served on the adverse party who objects to his competency on 


the ground of interest which the witness confesses, but testifies 
that it has been released, the release must be produced at the 
trial, that the court may judge of it.”,—1 Greenl. Ev. § 423, p. 
572, (3d ed.) In Goodhay v. Hendry, 1 Moody & Malkin, 319, 
it was held that the bankrupt was not a competent witness in an 
action brought by his assignees, without his certificate and release 
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are produced, or their non-production accounted for.—See, also, 
the note appended to the above case, reported in 22 Eng, Com. 
L. Rep. 322, where it is said, quoting the language of Mr. Phil- 
lips, that “If the opposite party raise the objection of interest 
by independent evidence, and without putting a question to the 
witness, then the party who has called him cannot be allowed to 
put a question to him in order to repel the objection; but when 
the objection arises from the answer of the witness upon his 
voir dire, it may be likewise removed on the voir dire.” In 
Evans v. Gray, 1 Mar. Lou. Rep. 709, upon the question 
whether the witness may by his own oath establish his compe- 
tency, the court say, ‘“ The general doctrine is, that where the 
objection relied on is drawn from the witness by the examina- 
tion of the opposite party, it may be removed by the same means 
it is created; and that the witness may testify to other facts 
which will do that objection away, even to the contents of a 
written release, and the court vindicate the good sense of the 
rule by the argument, that ‘if the person testifying is honest 
enough to state the objection, he may be confided in to explain 
how it has ceased.” In such cases the objection would come 
upon the party oftentimes by surprise, and it is indispensable to 
the convenient administration of justice that the witness having 
testified to his interest, should be allowed to prove his compe- 
tence. But, on the other hand, it was said that if the interest of 
the witness was established al:unde, and particularly by the very 
instrument on which the suit was brought, and the party was 
apprised months before the proof was taken or the trial gone 
into, that the objection would be made, “we think it would be 
contrary to principle and quite unsafe in practice to permit a 


- witness who was prima facie incompetent to do away that in- 


competence by his own declaration. ‘There is just as-much 
danger in permitting him to testify to that fact as to any other 
in the cause, and if he can be relied on to tell the truth, whether 
he has been released or not, he may be as safely depended on 
to give evidence in chief, without inquiring of him whether he 
be competent.”’—See, also, 4 Serg. & Rawle’s Rep. 298; 17 
Maine Rep. 429. In the case last cited (Hobart v. Bartlett) 
the witness answered that he had been released and had no in- 
terest in the cause, but the court said, ‘‘ When the interest is 
apparent and it is proposed to discharge it by release, the court 
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must judge of its sufficiency.” They say further, that it is the 
duty of the court to decide upon the sufficiency of the release 
and its due execution, and not the witness.—Per Whitman, C. 
J., in Southard v. Wilson, 21 Maine Rep. 494; 2 Phill. Ey. 
C. & H., notes 260, n. 256. The facts of the case of South- 
ard v. Wilson beara striking analogy to those in the case under 
consideration. ‘That was an action against the endorser of a 
note. ‘The deposition of the maker for whose accommodation 
it was endorsed was offered as evidence by the defendant to 
prove payment, and the interrogatory propounded to him in 
chief was, “has or not said defendant given to you a receipt 
and discharge in full from all liability on account of said note?” 
To which the witness answered, “ He has, prior to my former 
deposition, and has now given me another, and the following is 
a true copy of the same.” He then sets out a copy of the re- 
lease, yet the court held the witness incompetent on the ground 
of interest, as he could not by his own testimony remove the 
objection under the circumstances. of that case. - In the case at 
bar the plaintiff claims title through Jefferson W. Oliver, and 
to have purchased by bill of sale with warranty as to the title. 
This is assumed by the interrogatories which they exhibit, and 
must have appeared in deducing his title to the slave. The 
witness then, clearly appearing to be interested, was according 
to the cases above refered to incompetent to remove the objec- 
tion, but the release should have been produced and proved to 
the court. This seems to have been the practice in this State. 
Brown v. Brown, 5 Ala. 508; Kyle & Gunter v. Bostick & 
Sherrod, 10 Ala. 589. The case of Herndon v. Givens, 16 
Ala. 261-’9, shows that if the interest is disclosed upon the 
voir dire, the witness may discharge himself in the same way, 
and to this end may give the contents of written instruments 
without their production or accounting for their loss. We have 
thought it due to the practical importance of this point to dwell 
somewhat at length upon it. Iam aware that some of tlie English 
cases favor a different view.—See Carlisle et al. v. Russel, 1 C. 
& P. 234; Perryman v. Steggall, 5 C. & P. 197; but these cases 
do not appear to have received much consideration. Our con- 
clusion is that the deposition of Oliver should have been rejected 
upon the ground that his interest was not removed by his own 
proof, and that the court below erred in permitting it to be read. 
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In respect to the charge asked and refused by the court, the 
bill of exceptions shows that it was abstract, and for that reason, 
as we must intend, it was denied by the court. If the entire 
consideration for the purchase of this slave by the plaintiff of 
Jefferson W. Oliver consisted of the portion of Robert Oli- 
ver’s estate which had been allotted to the plaintiff, and that por- 
tion was composed exclusively of property fraudulently con- 


veyed by the intestate in his life-time to Dent, and this was 


known to the plaintiff, as the charge assumes, then it would fol- 
low that as one portion of the property so conveyed to Dent 
had been exchanged for another portion similarly situated, the 
tile would in no wise be affected by the transfer; for it is a 
point which the decisions of this court place beyond all contrc- 
versy, that a fraudulent deed is valid as against the grantor and 
cannot be defeated by a subsequent vendee whose purchase was 
conceived in fraud.—Rochelle v. Harrison, 8 Por. Rep. 351; 
Eddins v. Wilson, 1 Ala. 237; McGuire, adm. v. Miller, 15 
Ala. 394. The vendee of the property from the fraudulent 
vendor must be a bona fide purchaser in order to defeat the title 
of the fraudulent prior vendee.—Carter v. Castleberry, 5 Ala. 
277. We need hardly add that after the death of the maker of 
the fraudulent deed his representatives and those coming to the 
succession can take no greater interest than he had himself: 
such is the abhorrence which the law has for fraud. The bill 
of exceptions, however, shows that the consideration for the 
purchase by Portwood of Jefferson Oliver was the exchange of 
the portion alloted him as a distributee of Robert Oliver’s es- 
tate, and of the slaves embraced in the bill of sale from said 
Robert to Dent. Now whether the estate which was alloted 
him aside from his portion of the slaves, was conveyed likewise 
to Dent, is a question upon which the bill of exceptions is si- 
lent, and as it is incumbent on the party excepting to set out 
sufficient of the proof to show that the charge which he asks of 
the court is not abstract, and as every intendment is to be made 
in favor of the regularity of the proceeding in the court below, 
we conclude that what the bill of exceptions fails to show does 
not exist, and construing the exceptions most strongly against 
the party excepting, we are bound to infer that the charge re- 
fused was without proof to warrant the court in giving it, and 
was therefore properly refused.—Keath v. Patton, 2 Stew Rep. 
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38; Holmes v. Gayle et al., 1 Ala. 517; Stone v. Stone, ib, 
582; Mallory v. Stodder, 6 ib. 801. 

- For the error above noticed, the judgment must be reversed 
and the cause remanded. 



























HARDIN vs. HARDIN. 


1, Abandonment by the wife is not a good ground of divorce, where an 
unfounded charge of infidelity, made by the husband and never retracted, 
is the sole cause of the separation. 


Error to the Chancery Court of Limestone. Tried before 
the Hon. David G. Ligon. 


Tue bill in this case was filed by John Hardin, the plaintiff, 
against his wife, Susan Hardin, the defendant in error, for a 
divorce, on the ground of three years’ voluntary abandonment. 
The chancellor dismissed the bill on final hearing, which is now 
assigned as error. 


Ormonp and E. J. Jongs, for plaintiff: 

1. The plaintiff in error has brought himself within the strict 
letter of the statute, and has fully established not only that his 
wife voluntarily abandoned him and left his bed and board for 
the space of three years, but that she refused to return on his 
repeated solicitation—Clay’s Dig. 170. 

2. The wife admits the abandonment, but insists that it was 
not voluntary, because the husband had accused her of sexual 
intercourse with other men. This defence is the compensatro 
criminum of the canon law.—Shelford on Marriage and Di- 
vorce, 440. 

3. To make recrimination a bar, the crime for which the di- 
vorce is sought and that which is recriminated must be of the 
same nature. Thus, if a divorce is sought for the crime of 
adultery, it is a sufficient answer that the party applying for it 
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has been guilty of the same offence. But even malicious diser- 
tion by the husband is no bar to a divorce by him from the wife 
for her subsequent adultery.—Richardson v. Richardson, 4 Por. 
478; Sullivan v. Sullivan, 2 Addams, 299; 2 Eng. E. R. 304. 

4, The acts of the husband relied on as a bar to the divorce 
do not constitute legal cruelty within the purview of the statute. 
There must be actual violence offered to the person, attended 
with danger to life or limb, or there must be a reasonable ap- 
prehension of it. No mere language, however insulting or op- 
probious, will constitute cruelty under the statute-—Mayler v. 
Mayler, 11 Ala. 620; Evans v. Evans, 1 Haggard, 35; Har- 
ris v. Harris, 2 Phillimore, 111; Oliver v. Oliver, 1 Hagg. 361; 
Waring v. Waring, 2 Phill. 132; Westmeath v. Westmeath, 2 
Hagg. Sup. 1, (4 Eng. Ecc. R. 269;) Lockwood v. Lockwood, 2 
Curteis, 281; Durant v. Durant, 1 Hagg. 733, (3 Eng. E. R. 327.) 

5. A bill for a divorce, under our statute for abandonment, 
bears a strong analogy to a suit for restitution of conjugal rights 
in the Ecclesiastical Courts of England, and in those courts it 
has been held that no acts of cruelty were effectual to bar a suit 
for restitution, except those alone which would entitle the party 
pleading them to a sentence of separation.—Shelford on Mar. & 
Div. 577; Homes v. Homes, 2 Lee, 116; D’Aguillar v. D’ Aguil- 
lary 1 Hagg. 773; Oliver v. Oliver, 1 Hagg. 361. 

6. Lastly: If it be conceded that a course of improper con- 
duct on the part of the husband towards the wife, rendering her 
life miserable and forcing her to abandon his house, would jus- 
tify the court in refusing its aid when he applied for a divorce, 
this is not such a case. Here the cause of the difference was 
the jealousy of an old man, who however never made it public, 
recanted his suspicions and made every effort personally and 
through the agency of friends to induce her to return. She 
must therefore submit to the consequences of her own conduct. 
See Gray v. Gray, 15 Ala. 779. 


Brickety and C. C. Cuay, Jr. for defendant: 

The generic import of the word voluntary and the sense in 
which it was used by the legislature, is, acting by choice or 
spontaneously, without being impelled or influenced by another. 
Can it be said that she was unimpelled and uninfluenced by her 
husband to leave, when he charged her with sexual intercourse 
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with other men; or can it be contended that nothing short of 
eruel acts on his part could disturb her free will? Certainly 
not. An indecent exposure of her person or a blow by her hus- 
band would be less galling to the pride or blighting to the hopes, 
or chilling to the affection of a virtuous and sensitive wife, than 
his charging her with adultery. A wounded reputation is more 
painful to conscious innocence than the most cruel physical tor- 
ture. Now there is no doubt that personal violence, or well 
grounded apprehensions of it, would not only justi/y a wife in 
abandoning her husband, but even entitle her to a divorce. 
Should she not be excused for abandoning him for destroying 
her peace of mind by words more humiliating and more griey- 
ous than blows? Is no treatment “cruel, barbarous and inhu- 
man”’ save that which inflicts corporeal suffering? If not to 
obtain a divorce, yet there certainly is to prevent one, as in the 
present case. : 

The entire policy of the constitution and legislation and ju- 
dicial decisions of this State is opposed to divorces. Sach, too, 
seems to be the policy wherever the common law prevails. 
Hence divorces cannot be obtained by consent or collusion of 
parties or by stratagem of either party. Now to maintain thata 
husband may destroy his wife’s happiness and reputation by the 
most offensive imputations, and yet if she leave his bed and 
board for three years he shall have his divorce, is not only con- 
travening that policy, but enabling the malicious husband to 
take advantage of his own wrong and to procure a divorce ad 
libitum. Hence the uniform rule in divorce cases, as well as 
others, obtains in equity decisions, that he who seeks relief must 
come with clean hands—must show that he has not been at 
fault—at least, has not caused by his own misconduct the griev- 
ance complained of. Thus, a wife, to obtain a divorce by rea- 
son of husband’s cruelty, must prove his ill treatment of her 
not merited or provoked by her own misconduct.—Best v. Best, 
2 Ecc. Rep. 163; 2 Kent’s Comm. (last ed.) 128, and references. 
And she is not entitled to divorce by reason of cruelty, unless 
she is of good temper and behaves well and dutifully towards 
him.—6 ib. 8t. And she is not, when she has by her conduct 
driven him from her society and continuously denied him the 
locus penitentie and privilege of returning. In such a case her 
consent to the separation must be intended.—Gray v. Gray, 15 
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Ala. 779. To entitle him to any benefit or advantage of his 
proffers of reconciliation, the court should be satisfied that he 
had repented his unkind and unjust charge against her virtue— 
had retracted it and would not repeat it—or, in the words of a 
learned court, that ‘his wife could return home in safety, and 
would be received and treated kindly as a wife ought to be.”— 
Taylor v. Taylor, 4 Dessausure, 165; 2 ib. 45. 


PARSONS, J.—It is settled in England that malicious de- 
sertion is no cause for a divorce. For this there is a remedy 
there in the Ecclesiastical Courts, by a suit for a restitution of 
conjugal rights. ‘This remedy does not exist here, but it is en- 
acted that if a wife voluntarily leave her husband’s bed and 
board for the space of three years with intention of abandon- 
meat, this is sufficient cause for a divorce in his favor.—Clay’s 
Dig. 170,§3. The defendant in the present case certainly left 
her husband and remained away for three years and more be- 
fore this suit was brought; but the question is whether she did 
so voluntarily, within the meaning of the statute? This must 
be determined by the evidence. It clearly appears by the 
depositions that she left and. remained from him as already men- 
tioned: that she knowingly left and remained away against his 
wish, and that she refused to return, though requested by 
him to do so. But it also appears that she left him because he 
accused her of criminal intercourse with other men, and it does 
not appear that there was any cause for the charge, cr that he 
ever retracted it: On the contrary, it appears that at the very 
time he was desirous of her return, he in effect repeated his 
suspicion of her guilt in the neighborhood ; in such a way, how- 
ever, as to show that there had never been conclusive evidence 
of it even in his own mind. It is therefore clear that so far as 
she had cause to leave him, she had cause to remain away from 
him. Did she leave and remain away voluntarily? If the 
husband look to England, whence almost all our laws come, for 
authority to sustain his application for a divorce, he fails; and 
coming to our statute he finds that he is not sustained, unless 
she left him voluntarily, or of ber free choice. Can he be 
heard to say that she left and remained from him voluntarily, 
when he had made it necessary for her to choose between the 
abandonment and the most wretched state of human existence 
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—that of living with a husband who had accused her of uachaste 
conduct, and this, so far as there is any evidence, without the 
smallest cause. We feel that we can acquit our legislature of 
the error of using the word “voluntary” in such a sense. The 
case then is, that she left him for his groundless charge ; that 
he never retracted but repeated it, and that for this cause she 
refused to return. She would neither degrade herself nor him 
by living with him under such circumstances, although as the 
proof shows she declared her attachment for him at the very 
time of the separation. 

We are far from saying that this accusation is a ground upon 
which the defendant could have obtained a divorce from her 
husband. However groundless and cruel, it was not sufficient 
for that purpose. But our opinion, from the evidence, is that 
it was the cause of her leaving and remaining from him unwil- 
Jingly—hence, that she did not leave or remain away volunta- 
tarily, but under an unhappy necessity which he created and 
continued ; and for this reason his cause of divorce fails. She 
does not set up a distinct matter in bar of his claim to a divorce, 
but she makes her excuse for leaving him a part of the ground 
which he relies on fot a divorce, and taking the fact of the 
ground and of the excuse together, there is, we think, no cause 
for a divorce. This view distinguishes this case from some of 
the cases relied on by the plaintiff’s counsel, in which distinct 
matters were set up, and in which it was held that they must be 
sufficient causes of divorce of themselves. We do not say 
but that if he had proved a ground or his suspicions, or re- 
tracted them and assured her of his confidence, he would have 
been entitled to a divorce. From the evidence, it is more than 
probable that if he will yet retract his charge and assure her of 
his confidence she will live with him. She has proved that 
she has a deep sense of her injury, by refusing for so long a 
time to live with him, although she acknowledged her attach- 
ment for him at the time of the separation. This ought to make 
him doubt the cause of his jedlousy, and if this suggestion 
should lead to a reconciliation, it is far better than a divorce. 

It is true, as contended by the plaintiff’s counsel, that a man 
under the circumstances of this case may in the Ecclesiastical 
Courts have a suit for the restitution of his conjugal rights, in 
which the wife will be compelled to return to cohabitation un- 
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less she can plead a fact in bar which will entitle her to a sen- 
tence of separation, and that no facts are sufficient to bar the 
proceeding except such as are sufficient as a ground for a di- 
vorce in an original suit. But im such cases the sentence of 
the court usually enjoins the husband to recieve his wife home 
in that character, and to treat her with conjugal affection and to 
testify the same to the court; and the consequence of non-com- 
pliance with the decree of the court is excommunication and 
imprisonment; and the monition is that the husband shall not 
only take her back, but that he shall treat her with conjugal 
kindness.—Shelford on Marriage and Divorce, 574 to 582, 
and authorities cited. According to the ecclesiastical law, the 
defendant in this case could not plead her husband’s charge of 
infidelity against her, in bar of a suit for restitution of his conju- 
gal rights, inasmuch as she could not for that charge alone have 
obtained a divorce; nothing short of that being a good plea in 
bar to a suit for restitution of conjugal rights.) Why was that? 
It was because the contract of marriage was of the highest 
degree of solemnity, of the greatest obligation. But if in this 
case it is to be dissolved because she left and remainéd from 
him for the most grave and groundless provocation on his part, 
then the marriage contract is of the least degree of obliga- 
tion. The plaintiff’s counsel will perceive that their argument 
puts it in the power of every husband to drive his wife from 
home by groundless accusations of the kind, and then to claim 
a divorce for the abandonment. This would bring the marriage 
contract to a very low degree of obligation and completely sub- 
vert the principle upon which the Ecclesiastical Courts have 
proceeded.—See Gray v. Gray, 15 Ala. 779. 
Let the decree be affirmed. 
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ATTKISSON rs. ATTKISSON. 


1. After a decree pro confesso, the party in contempt is not entitled to no. 
tice of che filing of interrogatories, nor is it necessary that they should 
remain on file ten days prior to the issuance of a commission. 


Error to the Chancery Court of Morgan. Tried before 
the Hon. David G. Ligon. 


E. J. Jones gnd W. H. Wacker, for plaintiff. 
No counsel for defendant. 


CHILTON, J.—This was a bill for divorce, filed by the 
plaintiff in error against the defendant, upon the ground of aban- 
donment. <A decree pro confesso was duly entered against the 
defendant for failing to answer the bill, she having been person- 
ally served with process of subpoena, and the complainant, hav- 
ing examined upon interrogatories two witnesses who fully proved 
the material allegations of the bill, submitted the cause upon bill, 
decree pro confisso, and proof, for final decree. ‘The chancellor 
determined that the depositions were irregularly taken, rejected 
them, and dismissed the bill at the complainant’s cost. 

The ground of objection taken by the chancellor in his decree 
to the proof is, that it does not appear that the interrogatories 
propounded to the witnesses remained on file in the office of 
the register for the space of ten days, holding the correct prac- 
tice to be, that although no notice is required to be given to the 
defendant of the filing of the interrogatories, yet in cases requir- 
ing proof notwithstanding a decree pro confcsso, such interroga- 
tories must be filed ten days before the issuance of the com- 
mission. 

We have examined with some care, and have been unable 
to find any statute or rule indicating the practice to be as above 
stated. ‘The 43d rule of chancery practice requires that ‘‘ com- 
missions to take testimony shall be issued by the register, di- 
rected to one or more persons to execute, and shall be issued 
at any time after ten days service of the interrogatories in chief, 
on the adverse party or his solicitor, who shall file cross-inter- 
rogatories within the ten days.” This rule was designed, in our 





fav 





JANUARY TERM, 1850. 257 


Attkisson v. Attkisson. 








a 


opinion, to apply to cases where the defendant was not in de- 
fault by his failure to appear and respond to the bil. The chan- 
cellor concedes, and very correctly, that the defendant is not 
entitled to notice of the filing of the interrogatories. In Mussina 
v. Bartlett, 8 Port. 277, it was held that a defendant who failed 
to regard the mandate of a subpoena was understood to have set 
at defiance the authority of the law, and to place himself in con- 
tempt of the process of the court, and is subject to attachment ; 
and being in contempt, he could not be heard before the court 
except to purge it. He is not allowed to make’any formal ob- 
jections to the proceedings, or to allege any new matter.—-Smith 
v. Robeson, 11 Ala. Rep. 840. Since then in such cases no 
notice is required to be given to a party who contemptuously 
disregards the mandate of the court, we can see no reason which 
requires that the interrogatories should remain on file ten days 
before the issuance of the commission. The statute requires 
that all testimony, in chancery, shall be taken on interrogatories 
and cross-interrogatories, which shall be filed with the register 
and issue from his office with the commission. In the case be- 
fore us this requisition has been complied with; and without de- 
termining whether, if the rule required it, we would not presume 
the register did his duty and issued the commission after the 
expiration of ten days from the filing of the interrogatories, we 
are clearly of the opinion that in cases where decrees pro con- 
fesso have been taken, and the party is allowed to proeeed ex 
parte, no notice is required of the filing of the interrogatories, 
and that it is not required that such interrogatories should re- 
main on file ten days. This conclusion would seem to result 
from the case of Mussina v. Bartlett, supra, and from Butler v. 
' Butler, 11 Ala. Rep. 671, in which it is said, in respect of a 
non-resident defendant against whom a decree pro confesso was 
taken, ‘ Being in contempt, he was not entitled to notice, or to 
appear before the master without a special order from the chan- 
cellor,” &c. 

Looking into the testimony, it fully establishes the marriage 
of the parties; that they have resided in this State for many years 
before the filing of this bill; that the defendant voluntarily aban- 
doned the complainant some eleven years since, and has contin- 
ued to persist in her refusal to live with him, but having sub- 
mitted to the ceremony of marriage with another, actually lived 





” 


258 ALABAMA. 
Griffia v. The State Bank et al. 





———— = 





———_... _ 


with him in adultery six or seven years, and until his death. Jt the 
is hardly necessary to say that the proof fully warrants the relief fied 
prayed for. ‘The decree of the chancellor must consequently am 
be reversed, and this court proceeding to render such decree that 
as the chancellor should have rendered, doth order, adjudge gral 
and decree that the bonds of matrimony heretofore subsisting was 
between the said complainant Allmond Attkisson, and the said 
defendart Mary F. Attkisson, be dissolved, and that the said ac 
complainant be henceforth divorced from the said Mary his of : 
wife; this decree to become effectual when sanctioned by two- an 
thirds of both Houses of the General Assembly, as provided by oal 
the constitution. 
Let the plaintiff in error pay the costs of this court and of the fec 
Chancery Court. ve 
ga 
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GRIFFIN vs. THE STATE BANK er at. 


1. The answer of a corporation, denying the allegations of the bill, but veri- 


v 
fied by its corporate seal only, is insufficient to authorise a dissolution ’ 
of the injunction. t 
Overruling Hogan y. The Branch Bank at Decatur, 10 Ala. Rep. 485. 1 

( 
| 


Error to the Chancery Court of Talladega. Tried before the 
Hon. David G. Ligon, Chancellor. 


Ricr & Morgan, for the plaintiff. 


Wuire & Parsons, for defendants: The answer of acor- 
poration under its seal, when it negatives the bill, warrants the 


dissolution of an injunction.—Hogan v. Br. Bank at Decatur, 
10 Ala. Rep. 455. 


DARGAN, C. J.—The plaintiff filed his bill against the 
Bank of the State of Alabama and the sheriff of Talladega county, 
praying an injunction to restrain the collection of a judgment at 
law rendered in favor of the Bank against him. The answer of 
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the Bank is authenticated by its corporate seal, but is not veri- 
fied by the oath of any one. Upon the coming in of the answer, 
a motion was made to dissolve the injunction, on the ground 
that the answer denied the equity of the bill. ‘This motion was 
granted, and from the decree dissolving the injunction an appeal 
was taken to this court. 

The only question presented is this: whether the answer of 
a corporation under its corporate seal, not verified by the oath 
of any of its officers, is sufficient to warrant the dissolution of 
an injunction, which has been granted on a bill verified by the 
oath of the complainants. 

It has been said by courts of high authority, that the only ef- 
fect of an answer of a corporation under its seal, which is not 
verified by the oath of any of its officers, is to put the alle- 
gations of the bill in issue-—Union Bank of Georgetown v. 
Geay, 5 Peters, 99; Lovett v. The Steam Saw Mill Associa- 
tion, 6 Paige, 54. But we do not think it necessary to inquire 
what degree of credence, if any, should be given to such an an- 
swer, as matter of evidence upon the final hearing of the cause, 
for the question in this case is one of practice and not conclu- 
sive of the rights of either party. The practice of courts of 
equity should be governed by rules productive of general con- 
venience, and calculated to prevent injury to either party as far 
as practicable, and exceptions to those general rules should not 
be allowed unless for some good reason. Now the general rule 
is that the answer of the defendant, to authorise the dissolution 
of an injunction, must not only deny the equity of the bill, but 
_it must be verified by oath. Why should the answer of a cor- 
poration be exempted from this general rule? If the allegations 
of the answer and the denials of the charges contained in the bill 
are true, they can be sworn to by any officer of the corporation 
cognizant of the facts, and no inconvenience whatever can result 
from requiring that the answer shall be verified by affidavit, in 
order to entitle the corporation to a dissolution of the injunction. 
But on the other hand, to dissolve an injunction on the answer 
of a corporation not verified by oath may lead to injury, for no 
one is responsible whether*the answer be true or false. It may be 
false; it may contain denials and statements that none of the officers 
would swear to; and if weshould dissolve an injunction on such an 
answer, the complainant may be injured by process at law pend- 
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ing the cause, when no one would deny the truth of the allega- 
tions of his bill under oath. No inconvenience can result from 
holding that the answer of a corporate, like the answer of any 
other defendant, must be verified by oath in order to entitle the 
corporation to a dissolution of an injunction, but inconvenience 
and injury may result to the complainant, if we hold that the 
answer verified by the corporation seal alone is sufficient for this 
purpose. ‘The precise question arose in the case of The Fulton 
Bank v. The New York and Sharon Canal Company, 1 Paige, 
3LL, and Chancellor Walworth held that an injunction against a 
corporation could not be dissolved on the answer denying the 
equity of the bill, unless the answer was verified by the oath of 
some one acquainted with the facts. This decision we think 
holds the correct rule of practice, and we therefore give it our 
assent. Itis true that a majority of this court, in the case of 
Hogan v. The Branch Bank at Decatur, 10 Ala. 485, held that 
the answer of a corporation under its corporate seal was sufficient 
to authorise the dissolution of an injunction. It was not, how- 
ever, necessary to decide this question in that case, but even 
admitting that the decision turned on this point, we would feel 
compelled to dissent from it and to declare that it is not the law. 

The decree of the chancellor dissolving the injunction is er- 
roneous. It must therefore be reversed, and the cause re- 
manded. 


CHILTON, J.—I did not sit in this cause, having been of 
counsel before my election to the bench. Since, however, this 
opinion has been delivered, I feel free to add my concurrence 
in the views of my brethren, as to the effect of an answer of a 
corporation not sworn to upon motions to dissolve injunctions. 
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SYKES, Ex’r &c. vs. LEWIS, use &c. 


1, A demurrer to a replication may be visited upon the plea, notwithstand- 
ing a demurrer to the plea has been previously overruled. 

2. In an action on a promissory note by the payee for the use of a bona fide 
transferree from a prior beneficial holder, the maker cannot set-off a de- 
mand against the latter, although the note was delivered to him and he 
was the real owner of it.at the time of its execution. 

3. The celivery of a bond or note to the party in whom resides the benefi- 
cial interest is sufficient, notwithstanding the legal title is vested in an- 
other. 

4. The declarations of a nominal plaintiff, made after suit brought, are in- 
admissible in evidence against the party having the beneficial interest. 


Error to the Circuit Court of Tuscaloosa. Tried before the 
Hon. John D. Phelan. 


Ormonp & Martin, for plaintiff in error: 

1. The plea of set-off was good, within the principle decided 
in Bowen v. Snell, 9 Ala. 481. That case establishes that you 
may aver that a stranger to the record is the owner of the note, 
and then plead an off-set against him. That is the principle in- 
volved in this cause. The averment of the plea is, that the 
note, though on its face payable to Lewis, was never delivered 
to him, and that he had no right, title or property in it, but that 
it was the property of Bagby, to whom on its execution it was 
delivered. The casés of Stocking v. Toulmin, 3 8. & P. 35, and 
Kennedy v. Manship, 1 Ala. 43, depend on an entirely differ- 
ent principle. The principle on which they rest is that a set- 
off cannot be made of a debt due from an intermediate holder. 


‘ But this is the case of a set-off against the original owner, ac- 


quired whilst he was such owner, and before Hallett by deliv- 
ery or otherwise acquired any interest in the bond. It is there- 
fore, if not within the letter, at least within the spirit and equity 
of the statute. ‘That the statute of set-off is to be liberally and 
equitably construed, see Winston v. Metcalfe, 6 Ala. 756, and 
Mitchell v. Burt, 9 ib. 226. The case of Richardson v. Farns- 
worth, 1 Stew. 55, is in principle the same as this, as there can 
be no doubt that a payment to Bagby before notice that any 
other person had acquired an interest in the bond would have 
been good against Hallett. 
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2. A delivery is as necessary to vest title to an instrument 
for the payment of money as toa deed for the conveyance of 
land, and the charge of the court to the contrary was clearly 
wrong. We do not contend that there must be an actual may- 
ual delivery, but the charge of the court is upon the facts, and 
the judge in effect, if not in express terms, told them they must 
infer a delivery, in direct opposition to the evidence showing 
there was no delivery to Lewis, but that the delivery was to 
Bagby. 

3. The court erred in the exclusion of the proof of the declara- 
tions of Lewis that the bond was never delivered to him, and that 
he never had any interest, title or claim to it, and in fact did not 
know that such a bond existed until it was put in suit without 
his knowledge. It is true, he might have been examined as a 
witness, with his consent, (Duffee v. Pennington, 1 Ala. 506); 
but he refused to testify voluntarily, and as a party to the record 
it is clear on general principles his admissions were competent. 
This evidence is not open to the objection that Lewis was called 
to depreciate a title which he had himself conveyed to the bene- 
ficial plaintiff. ‘The cases of Chisholm v. Newton and Wiley, 
1 Ala. 371, and Copeland and Lane v. Clarke, 2 ib. 388, where 
it was held that the admissions of the nominal plaintiff could not 
be given in evidence to defeat the beneficiul plaintiff, evidently 
proceed on the principle just stated, otherwise they would rest 
on no sound principle, as the general rule ceriainly is that the 
admissions of a party to the record may always be given in evi- 
dence, and this upon the ground that he cannot be compelled 
to testify; and the reason is certainly the same where he refuses 
to testify. The case of Frear v. Evertson, 20 Johns. 142, shows 
the true ground upon which the exclusion of the admissions of 
the nominal plaintiff rests. We refer the court to Bauerman v. 
Radenius, 7 Term Rep. 663, for a full and masterly explica- 
tion of the rule. See also Greenl. Ev. §§ 171-2-3, 329-30, 
353-4; Worrall v. Jones, 7 Bing. 177; Rowlandson v. Wain- 

right, 8 Ad. & El. 691; Sally, use &c. v. Gooden, 5 Ala. 78. 


Peck, for the defendant: 

].. The plea filed the 15th August 1848 is bad—1. For un- 
certainty": It avers the paper sued on (a sealed note) was made 
payable to the defendant in error by fraud or mistake. On this 
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statement, the court cannot know whether it was the one or the 
other, and therefore it amounts to no averment that it was cither. 
1 Ch. Pl. 236, 320; Prigmon v. Thompson, Minor, 420. 

2. It is bad for insufficiency: If made payable to the de- 
fendant in error by fraud, it should have stated in what the fraud 
consisted and by whom perpetrated.—Giles v. Withers, 3 Ala. 
316. If by mistake, it would constitute no defence at law; it 
could only be made available by a bill in equity to correct the 
mistake.—Hogan et al. v. Smith, — Ala. 600. 

3. It is bad because it does not aver that Bagby is the real 
owner of the paper, that Hallett is a mere simulated party, and 
that the suit was brought for his use, for the fraudulent purpose 
of defeating the alleged set-off.—Bowen v. Snell, 9 Ala.; same 
case, 11 ib. 379. 

4. If all that is stated in the plea be true, it constitutes no de- 
fence; it shows no right of set-off—Clay’s Dig. 338, § 141; 
Stockin v. Toulmin, 3 S. & P. 35; Kennedy v. Manship, 1 
Ala. 43; Gary, use &e. v. James, 7 ib.,641; French v. Garner, 
7 Port. ‘The act of 1812 (Clay’s Dig. 381, § 6,) has no appli- 
cation to this case.—3 S. & P. supra. 

5. The plea being bad, the demurrer to the replication was 
properly visited upon it, although a demurrer had before been 
filed to the plea and overruled.—Cummins v. Gray, 4S. & P. 
397; Donnell v. Jones et al., 13 Ala. 500. 

6. The evidence did not sustain the plea of non est factum; 
the court therefore properly charged the jury to that effect. The 
execution of the paper was admitted, and the only objection 
taken was to the delivery.. The evidence showed there-was 
neither fraud nor mistake in making it payable to the defendant 


. in error; that it was intended to be delivered to Bagby at the 


time it was made, and was accordingly delivered to him in the 
presence of the plaintiff’s testator, without objection. On the 
subject of delivery, I refer the court to 1 Phil. Ev. 467, and 
note 888; 3 ib. 1281; 2 Greenl. Ev. 4 297; Gorgier v. Mien- 
ille, 10 Eng. Con. Rep. 16. ‘The paper sued on is to be treated 
as a promissory note; it is made payable to Lewis or bearer.— 
Bank of St. Clairville v. Smith & Wells et al., 5 Ohio R. 222. 
In declaring on a promissory note, it is not necessary to aver a 
delivery, and consequently not necessary to prove it.—Russell 
v. Whippie, 2 Cowen 536. Hieneccius declares the affixing a 








264 ALABAMA. 


i 


Sykes. ex’r, v. Lewis, use &c. oe 


> 








seal to such an instrument as a mere superfluity.—Story on Pros 
missory Notes, § 55. 

7.. The evidence of the declarations of the nominal plaintiff, 
Lewis, offered to be proved, were properly rejected, because 
they were made after Hallett, for whose use the suit was brought, 
had acquired the beneficial interest in the debt sought to be re- 
covered.—Roberts v. Traywick et al., 13 Ala. 65, 79, 50. 


CHILTON, J.—This was an action of covenant brought 
by the defendant in error against Benjamin Sykes, as executor 
of the last will and testament of Benjamin Sykes, deceased, to 
recover upon a note under seal, whereby the testator in his life- 
time “promised, on or before the first day of January 1546, to 
pay to Richard H. Lewis, (the plaintiff below,) or bearer, two 
thousand dollars in the paper of the Bank of the State of Ala- 
bama, or any of its branches; dated the first of April 1843.” The 
suit was brought to the use of William R. Hallett. The de- 
fendant below pleaded several pleas, but as no point is raised 
upon any of them except one, so far as the pleading is con- 
cerned, we shall only notice that—we mean the fourth plea, 
which reads as follows: ‘‘And the said defendant, by leave of 
the court, &c. comes and defends, &c., and says actio non, &e., 
because he says that the said Lewis, to whom the writing obli- 
gatory in the declaration mentioned is made payable, and if 
whose name this suit is instituted, has not now and never had 
any. title, claim or interest in the said writing obligatory; but that 
the same was made payable to him by fraud or mistake, without 
his knowledge or consent. He further avers that the title to the 
money due from defendants’ testator, at the time the said bond 
was executed, was due to Arthur P. Bagby, to whom and not to 
the said Lewis the said writing obligatory on its execution was 
delivered, he being the owner thereof. He further avers that 
at the time of making the said writing obligatory the said Arthur 
P. Bagby was indebted to the President and Directors of the 
Bank of the State of Alabama in a large sum of money, to-wit, 
the sum of seventeen hundred and seventy-five dollars, due by 
note, dated the ist. June, 1840, payable twelve months afier 
date, with John A. Bagby and Albert G. Gooch as his securi- 
ties: That on the 27th May, 1845, the said hank by its cashier, 
and fora valuable consideration, transfered the said note to de- 
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_ fendant’s testator, which sum of money is still due and owing 


from said Bagby to said defendant as executor aforesaid, and 
exceeds the amount due upon the writing obligatory aforesaid, 
and out of which said sum of money so due by the said Bagby 
as aforesaid, the said defendant is ready and willing and hereby: 
offers to set off arid allow the full amount due on said writing 
obligatory, according to the statute, &c.; and the defendant 
further saith and avers that his testator had no notice of the said 
pretended transfer by the said Bagby to the said William R. 
Hallett, for whose: use this suit is brought, of the said writing 
obligatory, at or previous to the said 27th May, 1845, when the 
note of the said Bagby here offered to be set off was transfered: 
to him by the said bauk, all which he is ready to verify, &c.” 
To this plea the plaintiff demurred, but the County Court 
overruled the demurrer, and thereupon the plaintiff filed his 
replication after the cause had been transfered to the Circuit 
Court, which is as follows: ‘That he-ought net to be barred, 
&e., because he says that the said writing obligatory was not 
made payable to the said plaintiff by fraud or mistake without 
thé knowledge or consent of said testator, and he avers that the 
legal title is in him, said plaintiff, and ever has been since the 
execution of the same, and this he prays may be enquired of by 
the country, &c.” ‘T'o this replication the defendant demurred 
and the court visited the demurrer back upen the plea and held 
both it and the replication bad. Before proceeding to notice 
the other points made in the argument, we propose to notice 
the questions raised upon this plea. 1. If the plea was bad, the 
court very properly, as has several times been decided by this 
court, visited the demurrer to the replication back upon it, not- 


- withstanding a demurrer to it had previously been overruled.— 


Cummins v. Gray, 4 Stew. & Por. Rep. 397; Donnell v. Jones 
et al. 13 Ala. 490-500. 

2. Is the plea good? It is objected to on four grounds—Ist, 
For uncertainty, avering in the alternative that the sealed nete 
sued upon was made payable to Lewis through fraud or mis- 
take. 2d, For insufficiency, the circumstances constituting the 
fraud not being avered, and the mistake constituting no defence 
atlaw. 3d, Because it does not sufficiently aver that a simu- 
lated transfer was made by Bagby, the real owner of the note,to 
Hallett, for the fraudulent purpose of defeating the alleged set 
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off; and 4th, That conceding all the allegations of the plea to 
be true, it shows no right of set off. On the other hand, it is 
centended by the counsel for the plaintiff in error, that the aver- 
ment that the note was made payable to Lewis through fraud or 
mistake, was but inducement preparatory to the set off pleaded, 
and might be stricken out as surplusage without injury to the 
plea, and that the case made by the plea falls within the prinei- 
ple settled by this court, in Bowen v. Snell,9 Ala. 451. Inthat 
case assumpsit was brought on a promissory note by the payee for 
the use of one Watkins Salter. The. defendant pleaded that 
the note really belonged to ene John G. Salter and that the spit 
was instituted for his benefit. He then set forth his ownership 
of a legal demand against John G. exceeding the demand sued 
on, and avered its acquisition before the suit was instituted and 
offered to set it off. The County Court sustained a demurrer 
to the plea, but this court reversing the judgment of the inferior 
court, said that a set off may be pleaded- against a party really 
interested though not a party to the record, and that it would be 
monstrous if an insolvent man could prevent a set off against his 
claim by indicating upon the record that the suit was brought 
for the benefit of a-third person. This decision is a very libe- 
ral but we think a just and:correct exposition of our statute of 


set off. We do not think; however, that it at all affects the 


present case favorably to the plaintiff in-error. In the case at 
bar, the effort is not to set off a demand against the person for 
whose use in fact the suit.is brought. It is not pretended. that 
Hallett, for whose use the suit is brought, is not the party really 
interested and solely concerned in the recovery. Neither was. 
there any attempt to show that the note was transfered to Hallett 
with the fraudulent intent to defeat the set off which the defend- 
-ant had procured against Bagby, or even that Bagby or Hallett 
were apprised of the existence of such set off before the al- 
leged transfer of the equitable interest in the note. Had the 
plea denied all interest in Hallett and avered that Bagby was 
the sole beneficiary, then the cases would be analogous, but in- 
stead thereof the attempt is to fix in him at the time the note 
was given the legal as well as equitable title to the same, so that 
under the. statute of set off the plaintiff in error might avail 
himgelf:of the demand acquired by him from the bank against 
Bagby as a defence, having no notice at the time of acquiring it 
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of the transfer to Hallett. Now it is perfectly clear that for any 
thing properly avered in this plea, the legal right of action upon 
this note was at the time of its execution, and still continues to 
be in Lewis, the payee. If it is said that it was made payable 
to him by fraud and therefore he acquired no legal right of ac- 
tion, the fraud alleged in the plea would become a substantive 
allegation of it, and the plea would than be evidently bad for 
failing to set out in what the fraud consisted and by whom it was 
perpetrated. If, however, mistake is relied upon for a similar 
purpose, then the answer is that the mistake cannot be corrected 
in a court of law. The legal title then being in Lewis, and the 
equitable title in Bagby, let us see the condition in which the 
several parties were placed in respect of the alleged set off. 
Bagby for a valuable consideration transfered his interest to 
Hallett, as we must intend for the purposes of this argument, 
the plea not asserting the contrary. Lewis then being the only 
person who could maintain an action at law upon the note, ceased 
to hold the legal title in trust for Bagby, but held for Hallett, 
who thereupon became the equitable owner of the claim and 
had the right to use the name of Lewis in suing upon the de- 
mand, subject to Lewis’ right to be indemnified against the costs. 
Now we think it impossible to distinguish this case, in principle, 
from the case of Stocking against Toulmin, 3Stew. & Por. Rep. 
35. There, as in this case, the effort was to obtain a set off 
against an intermediate holder who had given value for the note 
which the defendant had acquired before the assignment against 
the intermediate assignee. But the court held that “a right of 
set off against a note or bond, under our statute, does not exist 
for demands subsisting against intermediate assignees through 
whose hands such note or bond may have passed by blank in- 
dorsement or otherwise.” Why may not Hallett in this case, 
as well insist upon the exclusion of the set off of Sykes against 
Bagby, as Stocking in the case cited? We think he may and 
that the set off was properly rejected. Hallett had a right to 
repose upon the legal presumption deducible from the face of 
of the note, and the possession of it by his vendee, that Lewis 
was the legal owner and Bagby the equitable, and having that* 
tight, his bona fide purchase of the note should be protected’ 
against the set off of Sykes, who by his act has enabled Bagby 
' to transfer the note as freed from any set off existing against” 
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him as an intermediate holder.—Stocking v. Toulmin, supra; 
Kennedy v. Manship et al., 1 Ala. 43. Without elaborating 
this point, we are fully satisfied that under our statute of set 
off and the adjudications of this court upon it, the plea above 
refered to was bad and the-demurrer to it properly sustained. 
3. The defendant interposed the plea of non est factum, and 
after the plaintiff had read the note, the signature to which was 
admitted to be genuine, the defendant proved the following cir 
cumstances connected with the making of the bond, namely— 
That Arthur P. Bagby had purchased a house and lot in the 
city of Tuscaloosa, from Lewis, the plaintiff, at the price of 
$10,000, and executed a mortgage on said premises to secure 
the payment'of the purchase money: That a portion of said 
purchase money remaining due, Bagby sold the house and lot 
to Sykes for $8,000—two thousand of which was paid down 
and the residue to be paid in three equal annual payments, and 
it was agreed between Bagby, Sykes and Lewis that there 
should be a foreclosure and sale under the mortgage in order to 
perfect Sykes’ title: That Bagby and one Lindsey made a set- 
tlement by which the amount due from Bagby to Lewis was 
ascertained. The notes were drawn for $2,000 each, all pay- 
able like the one now in suit. The notes being signed by 
Sykes and lying on the table, the cash payment of $2;000 and 
the two notes first falling due were handed to one Vaughn for 
Lewis, and the third, being the one now in suit, was handed to 
Bagby, and the same was not handed to nor. was it ever in the 
possession-of Lewis. The defendant then offered to prove 
certain declarations made by the nominal plaintiff, Lewis, since 
the commencement of this suit, to the effect that he had no in- 
terest in the note and never knew of its existence ; that he had 
received two notes of Baghy which with the money receive 
overpaid his demand, and that he had executed his bond to 
refund to Bagby the overplus. This proof was excluded by 
the court against the defendant’s objection. This. being sub- 
stantially all the proof, the defendant’s counsel asked the court 
to charge the jury that upon this evidence they must find the 
issue in favor of the defendant: And further, that unless there 
was a delivery of the bond sued on to the plaintiff by the obligor 
in said bond, this issue must be found for the defendant, and 
that the jury could not infer from the facts in evidence that a 
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delivery of the bond had been made by the obligor to Lewis, 
the plaintiff. These charges the court refused to give, and 
charged the jury “that in such a case as the present, being a 
bond for the payment of money, théy might infer from the facts 
in evidence a delivery to the plaintiff, and that upon the evi- 
dence, if they believed it, they should find for the plaintiff.” 
There was no conflict of testimony in this case—no differ- 
ence whatever in regard to the facts, and there was nothing 
improper therefore. in the court stating to the jury the law 
arising upon them as controling the case. The fact as to 
delivery shown by the proof and conceded here by the counsel 
for the plaintiff in error is, that Sykes having signed the note 
payable to Lewis, delivered it to Bagby, or which is the same 
thing, it was‘delivered to Bagby in his. presence. Without 
Stopping to ascertain the difference, if any exists, between pro- 
missory notes for the payment of money under seal and not 
under seal, so far as regards the question of delivery, we do not 
hesitate to pronounce that in this case the facts show a sufficient 
delivery to authorise Hallett to use the name of Lewis, the 
payee, to sue upon the note for his use. It was delivered to 
Bagby, the beneficiary, to operate as a legal obligation in favor 
of Sykes to pay him for the use of Bagby, or of any other per- 
son who should afterwards acquire it by bona fide transfer, the 
amount of money specified in it. A formal delivery to the ob- 
ligee in any case, even in respect to the most solemn instru- 
ments, is unnecessary. If no condition be annexed, if nothing 
remains to be performed to give _effect to the instrument, its 
signing, sealing and attestation as a valid instrument between 
the parties will make it complete, it is said, even though it may 


- remain in the hands of the grantor or bargainor.—See Farrar v. 


Bridges, 5 Hump. 411-713. So, also, it is said a deed of bond 
securing certain benefits to persons not aware of its execution, 
when delivered to another for the beneficiaries, is as well and 
effectually delivered in law, and as irrevocable as if delivered 
to the parties themselves——-Graham v. Lambert, 5 Humph. 
Tenn. Rep. 595-’7. In the case before us the bond becomes 
operative according to the contract of the parties. When de- 
livered to Bagby nothing remained to be done to render it ef- 
fectual. He was the party beneficially interested, and to hold 
that a bong fide transferee from him should not recover because 
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no formal delivery was made to Lewis, would open a door to 
the grossest fraud and imposition, and destroy many rights 
which have vested in the business transactions of the country, 
As to the exclusion of the declarations of the nominal plain- 
tiff, who has no interest in this suit, which declarations were 
made after suit brought, it is sufficient to say that this court has 
virtually repudiated such declarations, in tlfe case of Roberts 
y. Trawick, 13 Ala. 68. We are aware that there are numer- 
ous English and some American authorities the other way, but 
we cannot reconcile such decisions with reason. Can the 
nominal plaintiff, who has no interest, by his most solemn act 
release the defendant? All agree that he cannot. Now is it 
not absurd then to hold that he may do by his oral declarations 
what the law will not perthit him to do by the most solemn agt 
having the direct object in view? This would be opposed to 
every legal analogy, and we cannot sanction the doctrine. 
Our conclusion is, the judgment must be affirmed. 





LYDE er ans. vs. TAYLOR ert ats. 


1. Where a party in a chancery suit proceeds to examine a witness, whom 
he knows to be interested, the deposition cannot be excluded at his in- 
stance on the sole ground of the incompetency of the witness. 

2. A bona fide purchaser from one who has but a life estate in a chattel 
acquires no greater interest than his vendor liad. 

3. Where a deed of gift of slaves, with reservation of a remainder, is exe 
cuted in another State, and the slaves are brought into this, a record of 
the deed is not necessary to protect the remainder. The second section 


of the statute of frauas applies only to deeds made and executed in this 
State. 


4. When a tenant for life has conveyed the slaves absolutely to different 
persons, who claim the entire title and deny that of the remainder-men, 


» @ court. of equity will interpose and secure to them the future enjoyment 
of their rights. 


Error to the Chancery Court of Montgomery. Tried before 
the Hon. Anderson Crenshaw. 
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Tue object of this bill, which was filed by the plaintiffs 
against the defendants in error, was to obtain security for the 
forthcoming of certain slaves in the possession of the defendants, 
in which the plaintiffs claim the remainder after the death of their 
mother, Mary Jane Lyde, by virtue of two deeds of gift execu- 
ted by their grandfather, Alex’r Lamb. The defendants, who, the 
bill alleges, claim the absolute title to the slaves and deny the rights 
of the plaintiffs, rely on a title acquired from John J. Lyde, the hus- 
band of Mary Jane, and insist that they claim the entire title, that 
they are bona fide purchasers without notice, and that they are pro- 
tected by the second section of the statute of frauds.. Mary Jane 
Lyde, who was a security on the injunction bond executed by 
the plaintiffs, was examined at the instance of the defendants, 
and upon the hearing the plaintiffs offered to read her testimony, 
but the chancellor upon the objection of the defendants excluded 
it on the ground of her incompetency. The chancellor dismissed 
the bill, and the plaintiffs appealed from his decree. 


Martin & Becser, for plaintiffs in error: 

1. The deed to John J. Lyde, trustee, created a vested re- 
mainder in the slaves to the children of Mrs. Lyde.—2 Black. 
Com. 169, 171; 4 Kent’s Com. 202 to 206; Fearne on Rem. 
216; Dunn v. Davis, 12 Ala. 135; Price v. Talley, 10 Ala.946; 
Woodley v. Findley, 9 ib. 720; Kinget v. Leak, 2 Dev. & 
Batt. 135. As remainder-men, their rights could not be de- 
feated by the act of the tenant for life-—4 Kent’s Com. 202-5, 
235, 269; Fearne on Rem. 216; Woodley v. Findley, 9 Ala. 
720; Price v. Talley, 10 ib. 946; Kinget v. Leak, 2 Dev. & 
Batt. 135; Cole v. Robertson, 1 Ired. 544; Lewis v. Mobley, 
 4Dev. & Batt. 233. 

2. The circumstances are sufficient to authorise the complain- 
ants to require the security to be given by the purchasers for the 
property. Where there is a reasonable ground for apprehen- 
sion on the part of the remainder-man, the court will order the 
tenant for life to give security for the property.—Lewis et al. v. 
Hudson, 6 Ala. 467; Lamb v. Wragg & Stewart, 8 Porter, 83; 
Latimer v. Elgin, 4 Dess. Ch. 28-9-30 ; Covenhoven v. Hauler, 
2 Paige, 132; James v. Scott, 9 Ala. 579. 

3. The chancellor erred in rejecting the testimony of Mrs. 
Lyde. At law it has been ruled that the opposite party niay use 
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the deposition when he has been cited to attend the taking and 
has cross-examined, and the rules of evidence are the same in 
law and equity.—Stewart etal. v. Hood et al., 10° Ala. 607; 
Yeaton v. Fry, 3 Cranch, 335; Rogers v. Barnett, 4 Bibb, 480; 
Ansley v. Wood, 1-Hop. Ch. 230; Ritchie v. Lyne, 1 Call 491; 
Morrison v. Hart, 2 Bibb, 28; Webster v. Lee, 5 Mass. 334; 
Reed v. Clarke, 4 Monroe, 137; Benson v. Leroy, 1 Paige, 122, 

4._Neither those who purchased or who claim the property 
through -Mr. or Mrs. Lyde can be considered innocent pur- 
chasers’ for a valuable consideration without notice, and therefore 
the chancellor erred in deciding otherwise.—Smoot v. Fitz, 9 
Porter, 72); Frow v. Ferguson, 11-Ala. $80; Walker et al. v. 
Miller & Co., ib. 1081-2-3; Dick v. Tillinghast, 4 Paige, 215; 
Rowan v. Adams, 1 Smede & Mar. ch. 45; Harris v. Carter, 
3 Stew. 238. Purchasers at sheriff’s sale are affected with ‘all 
the equities which bind the person whose interest they buy, and 
are not within therule which protects a purchaser without no- 
tice.—Dred v. Hill, 1 Dev. & Batt. Eq. 436; Ullier v. Lythe, 
6 Ohio, 482; Smith v. Paynter, 5 Serg. & Rawle, 225; 
Knight v. Jordan, 6 Hum. 102, 

5. The deeds being executed in South Carolina and the pro- 
perty delivered there wlso to the trustee, the legislative acts of 
this State do. not in any manner influence the aif so as to des- 
troy’the remainder.—Catterlin v. Hardy, 10 Ala. 511; Adams 
v. Broughton, 13 ib. 731; ‘Thomas v. Howard, 6 ib. 121; Fel- 
der v. Harper, 12 ib. 612. 


Tuos. Wittiams, Jr., for the defendants. 


DARGAN, C. J.—The first question to which our attention 
is directed is whether the complainants are entitled to read as 
evidence the deposition of Mary Jane Lyde. She was exam- 
ined at the instance of the defendants and cross-examined by 
the complainants: At the hearing of the cause the defendants 
objected to the reading of her deposition on the ground of inter- 
est, she being security on the injunction bond. The defendants 
knew/or were bound to know that she was a security on the 
bond before they examined her, and the question is, can a party 
to 4 /suit in equity examine a witness he knows to be interested, 
and after he has been examined object at the hearing to the com- 
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petency of his testimony on the ground of interest alone? The 
general rule on the subject is, that objections to the competency 
of a witness must be made as soon as his interest is discovered, 
and if the party go on to examine the witness, knowing that he 
is interested, the objection is waived, for he cannot be permitted 
to ascertain by an examination of the witness, first what he will 
depose to, and then reject it if he dislikes the testimony.—1 
Greenl. Ev. §§ 420-1. In the case of Stewart v. Hood, 10 Ala. 
600, a witness was examined by the defendants and cross-ex- 
amined by the plaintiff. On the trial the plaintiff offered to 
read the deposition, and the defendant objected to it on the 
ground: that the witness whs interested. J udge Goldthwaite, in 
delivering the opinion, said: ‘If the witness was examined in 
open court, it is very certain we should never hear the objection 
of interest from the party offering him, and certainly there is no 
good to-result from a practice that will permit, a party first to 
ascertain by an actual examination what a witness will swear to,- 
and then admit or exclude him at pleasure.” This is the rule 
of practice that prevails at-law, but we see no reason why a dif- 
ferent rule should prevail in equity.- A party should not be 
permitted to speculate on the testimony of an interested witness, 
any mire in equity than at law; but in both courts, if he goes 
on to examine an interested witness, with a knowledge of his 
interest, he should not be permitted to object to it on that ground, 
springing the objection for the first time at the final hearing. 

2. Alexander Lamb, the father of Mrs. Mary Jane Lyde, ex- 
ecuted two deeds, one bearing date the 10th of January 1826, 
the other the 17th of March 1832—each deed embracing differ- 
ent slaves. By both deeds he conveyed the slaves named in 
them to John J. Lyde, the husband, in trust for Mary Jane du- 
ring her natural life, and after her death to the children of Mary 
Jane and John J. Lyde, who should be living at the death 
of their mother. By neither deed was a separate estate created 
in favor of Mrs. Lyde, but John J. Lyde, the husband, became 
entitled to them during the life of his wife, and the children of 
the marriage, who survive their mother, take them after her death. 
This is the construction heretofore placed on these same deeds by 
this court, in Wragg and Stewart v. Lamb, 8 Porter, 73. The 
defendants however contend that they are purchasers from John 
J. Lyde for a valuable consideration without notice, and should 
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therefore be protected in a court of equity against the claim of 
the plaintiffs. It is not necessary to enter into an examination 
of the question, have the defendants acquired title ?—for if we 
suppose that they are bona fide purchasers from John J. Lyde, 
or from his representative, and that they paid a full price, without 
notice of the title of complainants, yet they have acquired by their 
purchase only such title as their vendor had ; for the vendor of 
a chattel, although in actual possession, can convey only such 
title as he has, and cannot by his sale divest the title of another, 
who neither assents to nor recognizes his act.—Williams y, 
Marle, 11 Wend. 80; Everett v. Coffin, 6 Wend. 609; Wheel- 
wright v. Depeyster, 1 Johils. 470. It is true that if the entire 
title at the time of the sale was vested in the vendor, although 
he had obtained it under such circumstances that the original 
owner could annul the contract and reclaim the goods, yet if 
the party who has obtained the title sells them to another bona 
Jide and for a valuable consideration, before proceedings have 
been taken by the original owner to divest the title and recoyer 
possession, the purchaser acquires a title which the original 
owner cannot defeat, either at law or in equity.—Story on Sales, 
§$§ 200-1, and cases there cited. But it must be observed that 
in those cases the entire title to the chattel at the time of the sale 
was in the vendor and it passed to the vendee, and in the hands 
of a purchaser who bought bonw fide, the title is purged of the 
fraud; and his equity being equal to the equity of the original 
owner and connected with the legal title, there is no reason why 
the original owner should be permitted to recover against such 
a purchaser. But when the vendor has no title at all, or but a 
limited or partial title, as for life or other less estate, he imparts 
to his vendee only such title as he had at the time of the sale. 
Assuming then that the defendants are bona fide purchasers from 
John J. Lyde, they acquired only such title as he had at the 
time of the sale, which was a title during the life of his wife, 
Mary Jane Lyde. 

3. It is however contended that if the defendants are bona 
Jide purchasers, they are protected by the second section of the 
statute of frauds, as the deed has not been recorded in the man- 
ner prescribed by that act. The clause relied on is in the fol- 
lowing language: ‘In like manner, where any loan of goods 
or chattels shall be pretended to have been made to any person 
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with whom or those claiming under him possession shall have 
remained for the space of three years without demand made and 
pursued by due course of law on the part of the pretended 
lender, or where any reservatioy or limitation shall be pretended 
to have been made of a use or property by way of condition, 
reversion, remainder, or otherwise, in goods or chattels, the 
possession whereof shall have remained in another as aforesaid, 
the same shall be taken as to the creditors and purchasers_of the 
persons aforesaid so remaining in , possession to be fratidulent 
within this act, and that the absolute property is with the pos- 
session, unless such loan, reservation or limitation of use or 
property is declared by will or deed in writing proved and re- 
corded as aforesaid.” In the case of Felder v. Harper, 12 Ala. 
612, it was said by this court, that a reservation in a deed of 
gift of a remainder in a slave to a third person, after the deter- 
mination of a life estate, is within this statute, and therefore 
void as against the creditors of and purchasers from the tenant 
for life, after the lapse of three years, unless the deed be recorded 
as the statute directs. We do not deem it necessary to give this 
decision a critical examination, for the deed under which the 
complainants derive their title was executed in the State of South 
Carolina; and in the case of Adams v. Broughton, 13 Ala.731, 
this court held, after a deliberate examination of the question, 
that this statute was. only intended to operate on deeds made and 
executed in this State, and did not apply to or comprehend 
deeds executed in another State. So also in the case of Cat- 
terlin v. Hardy, 10 Ala. 511, it was held that where a deed of 
gift was executed in North Carolina, by which a life estate was 
conveyed in the slaves to one and his wife, and after their death 
the remainder to the children of the marriage, that it was not 
necessary on the removal of the slavés to this State to have the 
deed recorded in order to protect the title of the children to the 
remainder against the creditors of their father. Under the in- 
fluence of these decisions, which we must consider as settling 
the question, we must hold that the statute relied on can have no 
influence on the deed or on the title of the plaintiffs. 

4. The complainants are remainder-men, and entitled to come 
into a court of equity and require security of the defendants that 
the slaves be forthcoming at the death of their mother, if they 
show there is danger of loss or injury to their interest without 
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such security.—2 Story’s Eq. 142-3; Lewis v. Hudson, 6 Ala, 
463: James v. Scott, 9 Ala. 579. The fact that the slaves 
have been conveyed absolutely to different individuals, who as- 
sert absolute title to them and deny the right of the complain- 
ants, constitutes a sufficient ground to warrant the interpositon 
of the court in favor of the complainants, and to make such or- 
der and decree as will secure to them the future enjoyment of 
their rights. 

The decree dismissing the bill must therefore be reversed 
and the cause remanded, that further proceedings may be had 
in conformity with the law as here expressed. 


TOWNSEND er at. vs. JEFFRIES’ EXECUTORS. 


1. A presumption against the express averment of the record cannot be 
indulged even in support of the judgment, 

2. Where therefore the record shows that an issue was made up between 
the parties, and the judgment entry recites that the jury were sworn 
“to ascertain and assess the said plaintiff's damages,” it cannot be in- 
tended that they were sworn to try the issue, nor will the fact that they 
passed upon it cure the defect. 


Error to the Circuit Court of Madison. Tried before the 
Hon. Thomas A. Walker. 


James Rosinson, for the plaintiff in error:—The defend- 
ants below filed three or four pleas. ‘To two there were de- 
murrers. ‘These demurrers were not acted on by the court. The 
judgment entry recites that the parties came by their attornies, 
and also that a jury was empanelled. ‘The entry further recites 
that the jury was sworn to ascertain and assess the plaintiff’s 
damages, when the jury should have been sworn to try the issues 
between the parties. In thus swearing the jury the court wholly 
disregarded our pleas, and in fact turned us and our pleas out 
of court. Whenever there is an issue joined the court -is 
bound to empanel to try that issue, and cannot treat that issue 
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as a nullity and direct the jury simply to assess plaintiff’s 
damages. . 


C. C. Chay, Jr. for.defendants: 

I. There is no error in the swearing of the jury. 1. Even 
supposing they were sworn “to ascertain and assess said plain- 
tiff’s damage”’ as set out in the record, yet that is ‘substantially 
correct, though not according to technical form. To ascertain 
plaintiff’s damage necessarily required of them an enquiry of 
defendant’s guilt, or to try the issues joined according to the evi- 
dence. If they found defendants not guilty, there was no damage. 

2. But the court will presume the jury was sworn according 
to law, unless the contrary is clearly shown by the record. . The 
record does not set forth the terms of the oath, but narrates the fact 
that they were duly sworn.—McRae v. Tilman et al. 6 Ala. 4987. 

3. If, however, the term, ascertain plaintiff’s damage, does 
not necessarily imply an enquiry into the issue of guilty or not 
guilty, and the court will not presume that the oath was pro- 
perly administered, then the fair legal presumption is that de- 
fendants watved their pleas and submitted to the jury the enquiry 
of damages. ‘To sustain a judgment every thing compatible 
with the record will be presumed. All reasonable intendments 
are made in favor of the regularity of the proceedings of a court 
of general jurisdiction. ‘Thus, where judgment nel dicit is ren- 
dered, though pleas are on file, presumption is defendant was 
present by his counsel and did not attempt to sustain his plea. 
Bryant v. Simpson, 3 Stew. 339. So court presumes, where 
judgment entry recites parties appeared and jury found a ver- 
dict, that it was on a proper issue, though no pleas appear.— 
. Hitchcock v. Lucas, 2 Ala. 287. So court will presume jury 
were sworn, though record don’t say so.—Minor 63-138. ° Can 
the défendants now be heard to deny this presumption of waiver 
of their plea, when they were present and did not object to the 
form of the oath? —Findlay v. Buchanan, 1 Blackf. 13; 4 ib. 189; 
Cornelius v. Boucher, Breese, 13. 

Il. There was no error in rendering judgment of the ver- 
dict. The verdict was clearly responsive to the issue. They 
find for the -plaintiffs:) What do they find for the plaintiffs? 
Why the issues joined—that is, that defendants are guilty, for 
any other supposition is absurd. To conclude that they found 
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for the plaintiffs, without finding defendants guilty, is to suppose 
the jury destitute of common sense.—Peters v. Johnson & 
Conally, Minor, 100, is directly in point ; Ib. 197-291-109; 8 
Ala. 90. ‘* Though the verdict may not conclude formally and 
punctually in the words of the issue, yet if the point in issue can 
be concluded out of the finding, the court shall work the verdict 
into ferm and make it serve.”—Moody v. Keener, 7 Port. 233; 
Tb. 441. Ifthe intention of the jury is manifest and beyond 
doubt, the court will set right matters of form and mere acts of 
the clerk.—9 Mass. 316 ; 14 John. 86; 1 Dallas, 458. Neither 
does it matter that there were several pleas, as the jury could 
not have found for plaintiffs, if they had found either of the is- 
sues for defendants. 


CHILTON, J.—This was an action of trespass instituted 
by the executors of Jeffries against the plaintiffs in error, for 
beating and wounding a slave, per quod, &c. The defendants 
pleaded separately. ‘1. Not guilty: 2. That they only pun- 

ished said negro slave reasonably and moderately for having 
killed and used, and for injuring their hogs, or the hogs of some 
of the defendants: 3d. That the punishment mentioned was 
authorised by said plaintiffs, or by their agent in that behalf.” 
The record then recites— 1. Replication and issue as to first 
plea: 2d. General demurrer as to second and third pleas, all in 
short by consent,” which pleas and replication, &c. were signed 
by the respective counsel. The judgment entry is as follows: 
‘“Came the parties by their attornies, and'thereupon came a jury 
of good and lawful men, to-wit, John W. Scruggs and eleven 
others, who being duly elected, empanelled, tried, sworn and 
charged well and truly to ascertain and assess the said plaintiffs’ 
damages, upon their oaths do say, we the jury find for the 
plaintiffs and assess their damages'at the sum of three hundred 
and seventy-five dollars. It is therefore considered by the court 
that said plaintiffs recover of the said defendants,” &c. 1. It 
is insisted by the counsel for the plaintiffs in error, that the record 
shows the jury were improperly sworn to ascertain and assess 
the damages, instead of to try the issues between the parties ; 
and 2d, that the court wholly disregarded the defendants’ pleas 
by not requiring the jury to try them. 
I have looked through our own decisions with a desire to see 
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if the point here raised is concluded by them, but have been 
unable to find any case precisely in point. There are many 
decisions to the effect that all reasonable intendments will be 
made in favor of the regularity of the proceedings of courts of 
general jurisdiction. In the language of the lamented Judge, 
in Abercrombie v. ‘Mosely, 9 Por. Rep. 148, this court “ has 
always been actuated by the most earnest desire to divest the 
practice of the courts ol those technicalities which so often tend, 
when carried to extremes, to the prostration of justice.” On 
the other hand, however, I may be'allowed to add, that the most 
punctilious adherence to the strictest legal technicalities would 
be far less injurious in its consequences than the uncertainty 
and confusion which never fail to result from a disregard of es- 
tablished forms and precedents, sometimes superinduced by a 
desire to attain the supposed justice and merits of the cause. 
But to the case before us." However well satisfied we may be 
from our knowledge of the hasty and imperfect manner in which 
the minute entries of the courts are sometimes made, often by 
inexperienced deputies, that the irregularity here complained of 
was an omission of the clerk in failing to insert that the jury 
were empanelled and sworn to try the issues joined, still we 
cannot judicially know that it is a clerical misprision; for the 
record informs us how they were sworn and for what purpose 
they were empaneled—namely, “to ascertain and assess the 
damages.” ‘The question as to the guilt of the defendants, 
which was directly in issue, was not submitted to them, but the 
ascertainment of the damages merely. Did the record recite, as 
in the case of McRea v. Tilman, 6 Ala. 486-5, that the jury 
were duly sworn, we should then be entirely justified in pre- 
- suming that they were sworn according to law. But to indulge 
such presumption in the case before us, would be to presume 
against the explicit averment in the record in order to uphold 
the judgment. No case, we apprehend, has gone this far: 
cértainly none in this court. The recital in the judgment en- 
try that the jury found for the plaintiffs, &c. does not cure the 
defect. If they did find for the plaintiffs the issues in the cause, 
the most that can be affirmed of their verdict is, that they found 
what they were not sworn to try, and what the record affirma- 
tively shows was not submitted to them. None of the cases 
cited by the counsel for the defendants in error oppose the view 
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Tie Bue The record does not show a waiver on the part 
defendants below, of the objection here insisted upon. 
eee court by their attorney, and by their pleading 
be bag tiffs on their proof. of the tortious act complained 
of in ay declaration as constituting the ground of damage, 








This, ‘the i issue in the éause, has not been.tried, but assuming: 


it as found for the plaintiffs, the jury are empaneled and swom 
to ascertain and assess their damages. This is clearly errone- 
ous, and the judgment must be reversed and the cause remanded, 





OTEY, Apm’r, vw. MOORE. 


1. Where the levy of an execution is discharged in consequence of the re- 
fusal of the plaintiff to give a required bond of indemnity, its lien is sus- 


pended, and must yield to the title of a bona fide purchaser from the de 


fendant, acquired before a bond of indemnity is executed or the execu- 
tion relevied. 


Error to the Circuit Court of Tuscaloosa. Tried before the 
Hon. John D. Phelan, 


Tartat of the right of property in a slave, levied on under an 
execution in favor of the plaintiff against James G. Carroll, and 
claimed by the defendant in error. 


8. D. J. Moore, for the plaintiff. 
Peck, for the de! 


DARGAN, C. die n execution issued in favor of the 
i$ eCarroll, and was placed in the hands 

f ck ba git county, who levied it on the slave 
in controversy, which was then in the possession of Carroll. 
After the levy was made, the sheriff entertaining doubts whether 
the slave was liable to be sold under the execution, denianded 


of the plaintiff a a bond of indemnity to protect him against the 
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consequences of asale. The bond not being given, the sherf 
discharged the levy and returned ‘the slave to the p 28ion of 
Carroll, and returned the executiou to the court from which it 
issued. Ancther execotion was afterwards’ ‘issued and placed 
in the hands of the sheriff and a bond of indemnity was. then 

executed. This latter execution was: issued and put in the 
sheriff’s hands in a short ‘time.after the term of the court to 
which the former was returned, but in the mean time between 
the return of the former execution and thé receipt of the latter 
by the sheriff, Carroll sold the slave to Moore, the present 
claimant, for. a valuable consideration and without notice, and 
the question is whether the title of Moore or the lien of the exe+ 
cution is to be prefered ? 

The lien created on the goods of the defendant by the de+ 
livery of an execution to the sheriff does not give the plainuff 
a title to the property bound by the lien, but simply a right to 
subject the property to the satisfaction of his debt. When this 
right to have the property sold is taken away or suspended, one 
who purchases the goods bona fide, during the suspension or 
destruction of the lien, obtains a title that must be prefered to 
the lien of the execution, although it be afterwards revived: 
This is the conclusion we attained in the case of The Branch 
Bank v. Ford, 13 Ala. 431. In that case an execution had 
been received by the sheriff, and was returned satisfied by mis- 
take of the plaintiff’s attorney. Another one was subsequently 
issued, but in the interim between the return of the former and 
the issuance of the latter, the defendant sold a slave to Ford. 
The court held that the title of Ford was superior to the lien of 
the execution. So, too, it is well established by the decisions 
_ of this court, that the lien of a judgment on the lands of the de- 
fendant results from the right to issue an-execution on the judg- 
ment, and any thing that takes away this‘right is a destruction of 
the lien.—Burks, adm. v. Jones & Allen, 13,Ala. 167. It is 
then only necessary to ascertain whether the right of the plain- 
tiff to subject the slave to the satisfaction of his execution was 
suspended at the time the defendant purchased. © When a sher- 
iff has levied an execution on personal phoperty, and doubts 
shall afterwards arise whether the right of the property is in the 
debtor, the sheriff may apply to the plaintiff for a bond and 
security to indemnify him against the sale of the property, which 
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‘if the plaintiff fails to give for ten days after such application, the 
sheriff may restore the property to the possession of him from 
whom it was taken and discharge the levy.—Clay’s Dig. 210; 
Pickard v. Peters, 3 Ala. 493. After the property is returned 
and the levy is discharged, the plaintiff cannot compel the sher- 
iff to levy again unless he executes the bond of indemnity which 
has been required of him. He has not therefore the right to 
subject the property to the satisfaction of his execution until the 
bond is given, for it would be absurd to say that a plaintiff had 
the right to subject property tothe satisfaction of his execution, 
but not the right to coerce the sheriff to make the levy. The 
right or lien of the plaintiff is therefore suspended from the 
time the property is restored to the possession of him from 
whom it was taken, and can anly be revived by the subsequent 
giving of the bond or a subsequent levy without it, which the 
sheriff may, but is not compelled to make. The defendant 
purchased the slave when the lien of the plaintiff was suspended 
or destroyed from his own neglect to give the bond required, 
We therefore hold that the title of the defendant, he being a 
bona fide purchaser, is superior to the lien of the plaintiff’s exe- 
cution. The charge of the court conforms to the view we have 
taken, and consequently the judgment: must be affirmed. 








SMITH, DABNEY & CO er at. w. ARMISTEAD. 


1. Under the 41st rule of practice in the courts of the United States in 
causes of admiralty and maritime jurisdiction on the instance side 
of the court, the marshal in the sale poll, armmamaaan acts im- 
mediately under the decree ard order of the court. 


. Error to the Circuit Court of Greene. Tried before the 
Hon. John D. Phelan.. 


J. B, Crarxe, for the plaintiffs : 
1.. By demurring to the declaration the defendant denied that 
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it was his duty on the rendition of the decrees to take the ves- 
sel into his possession, but admits thereby the fact that as mar- 
shal he did so. Here then is an admission that the taking was 
by color of office. 

2. It is insisted on behalf of the plaintiffs, that whenever a 
decree of condemnation and sale is rendered in admiralty, that 
no process is necessary to authorise the marsha! to proceed to _ 
seize and sell the candemned property.—42d rule Admiralty 
Practice, vide front part of 3 Howard’s U. 8S. Rep. 

3. But should it be decided that the 42d rule does not give 
the power, then it is contended that under the 46th the District 
Court was to regulate its own practice, and that what that prac- 
tice was became a matter of evidence. 

4. The seizure is admitted by the demurrer to have been 
under color of office. The defendant therefore cannot be al- 
lowed to say that when he made it he had ne authority. 

5. ‘The plaintiffs do not complain of the immediate injury, 
but of the consequential damage ; this they have a right to do. 
_They have a right te waive the force.—TI Chit. P. 139. 


Erwin, for the defendant: 

1. The practice of the Circuit and District Courts of the 
United States, though differing very much, is every where, in a 
great degree, assimilated to the practice of the various State 
courts, where district courts are established.—Dunlap’s Ad. 
Prac. 141. 

2. Seizures under process frem the District Courts of the 
United States, in admiralty cases, are conducted very much in 
the same manner that they are under precess of attachment from 
the State courts, and execution issues conformably to the State 
practice.—Duulap’s Ad. Practice, 138. 

3. The Admiralty Courts may in the exercise of a sound dis- 
cretion deliver the property libeled, or arrested in a civil cause 
of admiralty jurisdiction, upon bad, or security for its value.— 
Dunlap’s Ad. Practice, 174. 

4. As to the delivery of property on bail, rendering judg- 
ment and issuing execution—see Dunlap’s Ad. Practice, 181 
—the whole paragraph commencing “A Court of Admiralty.” 
See, also, as to the issuing of executions, 184-186-187-190, 
when an appeal is taken from the Vice-Admiralty Court in 
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England; Ib. 306, as to practice in the first circuit of the U.S. 

5. As to the manner of decreeing and conducting sale where 
no bail has been given—Dunlap’s Ad. Prac. 298. 

6. In all proceedings in rem, execution issues immediately 
of course against all the parties to the stipulation—Dunlap’s 
Ad. Prac. 301-’2—before cited—as the rule in the first circuit. 

7. The usual course in admiralty causes in the United States 
is to issue a venditiont exponas. See Boston ed. of Conklin’s 
Prac.—title, Final Process. — 

8. The third section of the act of Congress of the 19th May, 
1828, directs that writs of execution issued on judgment in dny 
courts of the United States and the proceedings thereon shall 
be the same except their style in each State respectively, as are 
mow used in the courts of such State: Provided, however, that it 
shall be in the power of the courts, if they see fit in their dis 
cretion, by rules of court, so far to alter final process in said 
courts as to conform the same to any change which may be 
adopted by the legislatures of the several States for the State 
courts.—See Conklin’s Prac. 315-316; Laws of U. S. 





a 





PARSONS, J.—The plaintiffs in error brought an action on 
the case in the Circuit Court of Greene, against the defendant 
as the Marshal of the Southern District of Alabama. There 
are several counts in the declaration, to each of which there was 
@ demurrer, and the demurrers were sustained. The plaintiffs 
have assigned this.as error, and they contend by their counsel 
that the demurrers should have been overruled. 

The first count alleges that the plaintiffs were the owners of 
the steam schooner Lion, with her engine, tackle, apparel and 
furniture. It then states that one Beardslee, on the 28th day of 
June 1845, filed his libel in the District Court of the United 
States for the Southern District of Alabama, sitting in Admi- 
ralty, against the said schooner, her enigne, &c., the object of 
‘which was to recover for materials furnished and repairs done (o 
and for the schooner: That process accordingly issued, under 
‘which the defendant, as marshal, seized the schooner, &c. 
which were bailed by persons mentioned, who entered into bond 
with a condition that they should have the schooner, &c. forth= 
coming to abide the decree to be made in the libel suit. This 
®ount further shows that thereupon a writ of restitution was is 
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sued, under which the defendant restored the vessel, &c. to her 
owners; and that the said court afterwards, on the 16th day of 
July 1845, in the same suit, decreed that the said schooner, &c. 
be condemned as forfeited to the libelant, and that the marshal, 
after giving three days’ notice thereof in two newspapers pub- 
‘lished in the city of Mobile, expose to sale, and sell for cash ~ 
to the highest bidder, in front of the United States’ court-room 
in Mobile, the said steam schooner, &c., and after deducting 
the charges and expenses of the sale, to pay the proceeds into 
court for distribution, &c. &c. That thereupon the defendant, 
as marshal, &c. in pursuance of the decree, took possession of 
said schooner, .&c. with an allegation that he negligently per- 
mitted the vessel, &c. to be consumed by fire, to the damage of 
the plaintiffs, &c. The defendant’s counsel now contends that 
this count is defective, because it does not allege that the 
marshal, in the last instance, took possession of the schooner, 
her tackle, &c. under any process, and that for this reason the 
count shows that he was a trespasser, and that of course an ac- 
tion on the case cannot be sustained. If it be conceded to the 
fullest extent that the marshal could not execute such a decree, 
according to the admiralty practice heretofore, without process 
from the decree, the question immediately arises if he might not 
do so under the 41st rule of practice of the courts of the United 
States, in causes of admiralty and maritime jurisdiction, on the 
instance side of the court, adopted in pursuance of the act of 
Congress of the 23d of August 1842? -The rule is as follows: 
“All sales of property uader any decree in admiralty shall be 
made by the marshal or his deputy or other proper officer as- 
signed by the court, when the marshal is a party in interest, in 
_ pursuance of the orders of the court; and the proceeds thereof, 
when sold, shall be forthwith paid into the registry of the court 
by the officer making the sale, to be disposed of by the court 
according to law.”” ‘The rules will be found in the first part of 
3 Howard’s U. 8. Reports. According to our construction of 
this rule, the marshal is to act, in such cases, immediately un- 
der the decree and order of the court. When an estate or other 
property is directed to be sold by a court of chancery, the per- 
son who makes the sale acts under the order as his authority, 
and we do not doubt but the rule was prescribed in view of that 
practice, and we think the demurrer to the first count should 
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have been overruled; and as the same question arises upon all 


the counts, each of the demurrers should have been overruled. 
Let the judgment be reversed and the cause remanded. 
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VARNER, Ex’s, vs. BEVIL er at. 


l Ai of real and personal property in this Stat>, executed in a forcign 
domicil; may be admitted to probate here, although it has not been proven 
‘and recorded in the place of the testator’s domicil. The statute (Clay's 
Dig. 598, 2.12) was intended to enlarge, not to restrain the jurisdiction 
of our courts. 

2. The testamentary disposition of real property being governed by tke 
law of the place where it is situated, and that of persoual property by 
the law of the testator's domicil, its validity, in respect to the capacity 
of the testator and the formalities’ necessary to give it effect, must be 
tested by the law of these respective jurisdictions. 

3. The Orphans’ Court has no jurisdictivn of personal property which was 
at the testator’s domicil in another state at the time of his death, and 
afterwards removed by his executor into this State. 


Error to the Orphans’ Court of Marengo. 


Brooks, Brrp and Etmorg, for the plaintiff: —The deceased 
owning lands and debts in the county where the will was pro- 
pounded, which lands were devised in. the will, gave the court 
jurisdiction —Hyman v. Gaskins, 5. Iredell, 267; Treadwell v. 
Rainey,9 Ala. 590; Clay’s Digest, §{§ 21-22-33, 300-301-303 ; 
Ib. § 10-12, 598; Ib. § 21, 300; Ib. § 22, 301; Ib. § 33, 
303; Ib. § 12, 598; Rice v. Jones, 4 Call. 89; Jarman on 
Wills, 45; Dezezbats v. Burquiers, 1 Binny,336. ‘The counsel 
for the defendant.in error said in. argument that the court could 
grant administration pendente lite. ‘This admits the jurisdiction, 
which is al] we contend for. This is done only where the will 
is contested—if the court can take jurisdiction to grant admin- 
istration for any purpose, it has jurisdiction when a will is pro- 
pounded. 


, Henuex and Vaary, for defendants: 
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1. The Orphans’ Court is a court of limited jurisdiction, de-’ 
pending upon the extent of the legislative grant fer the existence 
of its powers.—Leavens v. Butler, 8 Port. 396. 

2. The legislature has net granted the power to the Orphans’ 
Court of this State to take the first probate of the original paper 
or will of a deceased citizen of another State who had his resi- 
dence, domicil and property in that other State, and who made 
and published his last will and testament at his domicil and died 
there. The Orphans’ Court of this State has not original: ju- 
risdiction of such original paper or will.—Clay’s Dig. 596, $15 
Ib. 598, §§ 10-13; Ib. 300, § 21; Ib. 303, $4 31-33. 

3. By our statutes express and ample provision is made ‘to 
carry “into effect the wills of deceased citizens of other States, 
concerning property devised by such wills in this State; and 
also for the wills of itinerant persons and of persons who had no . 
known place of residence in this State, but who died and whose 
wills have been proved in another State.-—Clay’s Dig. 598, $123 
Ib. 227, § 31. 

4. If it becomes necessary that’a will made in another State 
should be admitted to probate in this State, it must first be 
admitted to probate in the State of the testator’s domicil at 
the time of his death, and a duly authenticated copy must 
then be transmitted and proved and deposited as an origi- 
nal will.—Clay’s Digest, 598, § 12; 1 Lomax on Ex’rs, 117, 
n. 6-7; Ib. 1S, mn. 10-11-12-13; Ib. 120, 2. 14; Toller on Ex’rs, 
71; 1 Jarman on Wills, 5; Hyman v. Gaskins, 5 Ired. R. 267. 

5. The will must be governed by the laws of the country of 
the domicil of the deceased. If invalid by those laws, it will 
be invalid here-—Lomax on Ex’rs, 114-15-16, n. 1-2-3-4; 
. Story Conf. L. 394-5;4 Johns. Ch. R. 460-469; 1 Mason 381° 
and cases cited, 408, n.; 3 Cranch, 324; 2 Harr. & John. 193- 
224. It is the probate which establishes the will as the person- 
alty.—1 Lomax on Ex’rs, 125,410. And it is the law respect- 
ing wills in every State that the will of its deceased citizen shall 
be admitted to probate in the proper Probate Court of that State; 
and if not admitted to probate in that court, neither the executor 
nor legatee can derive any right under the will.—Pinkerton v. 
Walker & Wife et al., 3 Hay. Rep. 221. Hence it follows 
as a general rule, that the proper Probate Court in the country 
or state of which the deceased was a citizen and resident at the 
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time of his death, has the excluswe right and jurisdiction to 
take the first probate of the original will, that its validity may be 
properly tested and established. It is the duty of the executor 
to present the will in that court for probate. He cannot, in vio- 
lation of bis duty, deprive that court of its right and jurisdiction 
and confer it oneanother court. 

. 6. There is a broad distinction between an administrator and 
an executor in this—the administrator derives his power and in- 
terest in the estate of the deceased from the appointment of the 
court, but the executor derives his power and interest from the 
testator’s will. His ttle is derived from the will, and his powers 
are as great as those of.his testator.—2 Black: Com.510. And 
all the authorities seem to concur that the will must be estab- 
lished in the court having the jurisdiction of the testamentary 
paper at the death of the deceased, else the probate is either void 
or voidable, according to the circumstances of the case.— Toller 
on Ex’rs, 53-73-72; Lomax on Ex’rs, 90-120; Embry v. Milla, 
1 Marsh. 304. 


._ CHILTON, J.—The question presented for our conside- 
ration is, whether the will of Samuel Varner, which was made 
and published in the county of Octibbeha, in the State of Mis- 
sissippi, and in which county the said deceased, was «iomiciled 
at the time of his death, can be admitted to probate in the Or- 
phans’ Court of Marengo county, in which his real. estate and a 
small portion of his personal.estate are situated, before any ac- 
tion is taken in respect of the will in the State of Mississippi? 
The court below determined that it had no jurisdiction to ad- 
mit the will to probate in this State, and dismissed the applica- 
tion of the plaintiff in error. propounding it. 

The statutes of this State make no express provision for cases 
of this kind. They authorise authenticated copies of wills, 
proved according to the laws of any of the United States, and 
which embrace or concern property within this State, to be 
proved and recorded subject to be contested and controverted, 
as the original will might be if offered.—Clay’s Dig. 598, § 12: 
And provision is also made for suits by foreign executors or 
administrators, but nothing is said as to the Orphans’ Court ad- 
mitting a will to probate which embraces both personal and real 
estate made by a citizen of another State, before it has been 
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proved in the country of the testator’s domicil. We must then 
recur to the general law as recognised by the code of interna- 
tional comity, for the rules which must guide us in arriving at a 
correct conclusion. Mr. Lovelass states it as a well settled 
principle of the law, that the descent of real property is gov- 
erned by the law of the place where the land is situated, but 
that personal property follows the person, and with respéct to its 
transmission either by succession or the act of the party, be- 
comes subject to the law of the place where the owner is at the 
time being domiciled ; that the owner in any country may dis- 
pose of his personal property, wherever it may be, in a manner 
authorised by the law of that country, and when he dies it is not 
the law of the country in which the property. is, but the law of 
the country in which he was domiciled that will regulate the 
succession. Whatever contrariety of opinion may formerly 
have existed upon the point, it is now the established doctrine 
both in this country and in England, that the disposition by will 
of personal property, to be valid anywhere, must be valid by the 
law of the testator’s domicil.—Graham v. Johnson, 3 Ves. 198; 
Story’s Confl. of Laws, § 481, and the numerous authorities 
there cited ; Holmes v. Remsen, 4 Johns. Ch. R. 460; S. C. 
20 Johns. R. 229;Shultz v. Pulver,3 Paige, 182; Story’s Conf. 
Laws, § 465; Stanley v. Bernes, 3 Hagg. Eccles. Rep. 373; 8. 
C. 5 Eng. Eccles. Rep. 140. In this last- mentioned case, -it 
was held by the High Court of Delegates, reversing a decision 
of ‘Sir John Nickoll, that a natural born British subject may 
acquire a foreign domicil, and that the animus revertendi and 
claim to be considered and treated as a British subject did not 
preserve his original domicil—that if domiciled abroad, he must 
conform in his testamentary acts to the formalities required by 
the lex domicilu. Judge Story says there is no difference be- 
tween cases of succession by testament and intestacy, which 
principle was first asserted by the Supreme Court of Pennsyl- 
vania, in Dezezbats v. Berquiers, 1 Binny Rep. 336, and which 
he holds may be considered as of universal authority here, § 468; 
see, also, Barnes, adm., v. Brashear, 2 B. Monroe, 380. On 
the other hand, the doctrine is equally as well established that 
in respect of immovable property, the testamentary disposition 
of it must conform to the law of the place where the property is 
situated, both as respects the power and capacity of the testator 
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and the forms and solemnities required to give the will effect—. 
Story’s Confl. L. § 474, and authorities there cited. In Barnes, 
adm., v. Brashear et al. supra, it was held by the Supreme 
Court of Kentucky that 2 certified copy of a nuncupative will, 
purporting to pass property in Kentucky, but which was proved 
and recorded in the state of Mississippi, was not sufficient to 
show that such will had been executed and proved as the laws: 
of Kentucky required. The-eourt say, ‘‘ When the use of 
such a will as cannot be effectual here, unless made according 
to our local law, becomes necessary as evidence -here of a-tes- 
tamentary right, a probate in a foreign forum may authorise 
a copy to be proved and admitted to record in this State, but 
such copy, however certified, is not per se any eviderice of the 
valid execution of the will.”” See, also, Carmichael against El- 
mindorf, 4 Bibb’s Rep. 484. If this be the correct rule-of law, 
and a devise of land will not be effectual unless the same be 
executed according to the law of the place where the land is 
situated, it could subserve no real purpose first to require the 
will to be proved according to the law of the domicil before it 
can be admitted to probate here. 

Our statute, which. provides for the probate in our courts of 
authenticated copies of foreign wills which have been proved 
according to the laws of any of the U. States, or of any country, 
out of the limits of the United States, was not designed to deny 
to our courts jurisdiction over the probate of the original will 
made in a foreign country, but dispesing of property situated 
here. It but enlarges. the jurisdiction of the court, enabling 
the parties to make the contest upon an authenticated copy of a 
foreign will, proved according to the law of the domicil, in the 
same manner they might have done upon the original. It could 
not have been intended by the legislature in authorising copies 
to be proved, to affirm that the originals, which furnished the 
better evidence, should not be allowed to be proved or contested. 
This would be to reverse the rule of law which gives the pre- 
ference to the primary over secondary evidence. 

It appears in this case that the negroes belonging to the estate 
were in Mississippi at the time the testator died, and have been 
removed here by the executor since his death. Now in regard 
to such property, we are clear that the Orphans’ Court of this 
State has no jurisdiction. The executor cannot change the fo- 
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rum in which he will litigate questions respecting the succession 
by his wrongful act in removing the property. But in respect 
of the land situated in this State, as also the personal property 
which was in Marengo county at the time of the testator’s death, 
the court has jurisdiction to prove the will. It results from 
what we have already said, that as to the land in this State, the 
will must conform to our law both asto the capatity of the tes- 
tator and the formalities required to-render it valid, but as to the 
personal property. situate here atthe time of the death of the 
testator, its validity must be tested by the lex domicilit. 

The Orphans’ Court having rejected the application for pro- 
bate 2n lamine, its sentence is reversed.and the cause remanded, 
that proceedings: may be had conformably herewith. 


PIPKIN vusg, &c. vs HEWLETT, Apvwm’r. 


1. Where a suit has been instituted against the decedent in his life-time 
service on his p:rsonal representative of a ecire facias, which is volun- 
tarily abandoned, is not such a presentation of the demand as will take 
it out of the operation of the statute of non-claim. 

2. The statute on non-claim continues to run notwithstanding the death of 
the administrator, and the time intervening between that event and the 
appvintment of a successor is not to be deducted. 

3. A waiver of previous irregularities in making the administrator a party 
to a suit commenced against his intestate cannot be considered a waiver 
of the right to insist on the defence of the statute of non-claim. 


Error tothe Circeit Court of Madison. ‘Tried before the 
Hon. Thomas A. Walker. 


Tuis was a proceeding by sci. fa. to revive a suit against the 
defendant in error as administrator de bonis non of ‘Thomas W. 
Scott. The defendant relied on the statute of non-claim, and 
avered the grant of administration to Nancy Scott on the L6th 
January 1839, and, after her death, to himself on the 4th April 
1840, and that the plaintiff’s claim was not presented to either 
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within eighteen months from the first grant of administration.— 
The plaintiff replied, that on the 22d July 1839, a sci. fu. issued 
to Maury Scott, but was served on Nancy Scott, the administra- 
trix ; that on discovering the misnomer, the mistake was sug- 
gested to the court, and an alias awarded, which issued and was 
returned non est ; and that on the 31st August 1840, this sce. fa. 
issued and was served on the defendant.. He also set up an 
agreement between the parties at October term 1840, which re- 
cites that “the parties came by their attorneys, and it is agreed 
by the parties that all previous errors relative to the revival of 
this cause are waived, and that a suggestion-of the death of Nancy 
Scott be now considered as regularly. suggested, and that a sci. 
Ja. issue against Thomas H. Hewlett, administrator of Thomas 
W. Scott, deceased.” The defendant demurred to the replica- 
tion, and the court sustained his demurrer, which is the error 
now assigned. 








Cuiay & Cuay, for plaintiff : 

I. Defendant’s plea of non-claim is defective : 

1. Because it contradicts the record in saying letters ‘testa- 
mentary were issued to Nancy Scott. 

2. Because it does not show the day on which Nancy Scott 
died, and leaves uncertain what time intervened between the 
death of Nancy Scott and appointment of present defendant as 
executor or administrator; which tine should be deducted in 
estimating eighteen months from the grant of letters to the pre- 
sentment, of the cause of action to the present administra- 
tor. Plea of statute of non-claim must be specially pleaded. 
Mardis’ Adm’rs v. Smith, 2 Ala. 382. 

8. Because it appears by the record and process on file, that 
a sci. fa. was served on Thomas H, Hewlett as administrator, 
on 31st August 1840, and at October term 1840 the parties 
came by their attorneys and agreed to waive all previous errors, 
and that another sci. fa. should issue against defendant as admin- 
istrator, &c. Hence defendant is estopped to plead that he is 
executor, and sstopped from denying service of the first sci. fa. 
as well as from alleging any previous error in said process.— 
Ex’rs of Sankey v. Heirs of Sankey, 12 Ala. 607. 

4. Because the plea does not show that eighteen months had 
elapsed from the granting of letters to Nancy Scott to the ‘pre-. 
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sentment of the claim to this defendant—excluding the time be- 
tween her death and Hewlett’s appointment.—1 Stew. 254; 1 
Wheat. Selw. N. P. 147-8. 

II. The court erred in sustaining the demurrer to plaintiff’s 
replication. Nancy Scott, the real administratrix, was served 
with notice both of the existencé ‘of the claim and that she was 
looked to to pay it, by the service of sci. fa., although it was di- 
rected to Mary Scott.—Hallett & Walker v. Br. Bank at Mo- 
bile, 12 Ala. 195; Posey & Coffee, ex’rs, v. The Decatur Bank, 
ib. 814. 


Roginson, for defendant in error: 

The facts bring the case within the following cases :—Jones’ 
Ex’rs v: Lightfoot, 10 Ala. 17; Decatur ‘Bank v. Donelson’s 
Adm’r, 12 Ala. '741; Lowe’s Adm’r v. Jones, 15 Ala. 545. 

The replication to the plea was insufficient. The facts relied 
upon do not prevent the bar of the statute.—Bigger’s Adm’r v. 
Hutchings & Smith, 2 Stew. Rep. 445; Boggs, adm’r, v. Mo- 
bile Bank, 10 Ala. 970. 


DARGAN, C. J.—It is too well settled by the decisions of 
this court to be now controverted, that the mere knowledge on 
the part of an executor or administrator of the existence of a 
claim or debt against the estate he represents is not sufficient to 
supersede the necessity of a presentation of the claim to him. 
Yet it is equally well settled, that the commencement of a suit 
against him and the service of the writ, or the service of a scire 
facias to make him a party to a suit pending against the dece- 
dent at his death, within eighteen months from the grant of letters 
testamentary or of administration, is a sufficient presentation 
within the intent and meaning of the act.—Jones v. Lightfoot, 
10 Ala. 17; Boggs, adm’r, v. The Br. Bank at Mobile, ib. 970; 
Hallett & Walker v. Br. Bank at Mobile, 12 Ala.193. Butin 
the case of Bigger’s Adm’r v. Hutchings et al., 2 Stewart 446, 
this court held that if a plaintiff took a non-suit after the service 
of the writ, then the service could not be considered a sufficient 
presentation of the claim. In the subsequent ease of Garrow v. 
Carpenter & Hanrick, 1 Porter 359, this court disapproved. of 
the reasoning in the case of Bigger’s Adm’r v. Hutchings etala 
yet admitted that they were willing to adhere to the decisions, 
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limited to the precise point that was presented for the considera- 
tion of the court, and this authority, thus limited, has ever since 
been acquiesced in. Applying the principle of this decision to 
the case at bar, there is no error; for the record shows that a 
scire facias was issued against Mary Scott as the administratrix 
of Thomas W. Scott, which was executed on Nancy Scott, and 
although Nancy Scott was the administratrix, and there was a 
mere misnomer in the sci. fa., the plaintiff in error did not pro- 
ceed on this writ, but suggested the mistake and prayed a sci. fa. 
against the administratrix by her proper name. This scire facias 
was never executed, nor were any further proceedings ever had 
on the first writ in which she was named Mary. We must there- 
fore hold that the first sciye facius was voluntarily abandoned by 
the plaintiff, and its service not a sufficient presentation of the 
claim. 

2. It is however urged that the plea:is insufficient, because it 
does not show that eighteen months had elapsed from the time 
of the grant of the letters in chief to Nancy Scott until the ser- 
vice of the sctre facias on the defendant, deducting the time that 
intervened between the death of the administratrix and the ap- 
‘pointment of the present defendant. The plea shows that 
Nancy Scott. was appointed administratrix on the 16th day of 
January 1839, and that the claim was not presented either to 
ther or to the defendant within eighteen months thereafter. ‘This 
is a sufficient bar. In the case of Lowé’s Adm’r v. Jones, 15 
‘Ala. 445, we held that the statute of non-elaim continued to run, 
notwithstanding the death of the administrator, and that the time 
intervening between the death of an administrator in chief and 
an appointment of.an administrator de bonis non was not to be 
deducted in computing the bar. It may however be observed, 
that even if the law was as is contended by the plaintiff in error, 
the plea would be good in form, for if there was any intervening 
time between the death of the administratrix in chief and the ap- 
pointment of the defendant, which being deducted would bring 
the service of the scire facias within eighteen months from the 
time of the original grant of letters of administration, it should 
have been shewn by the replication. 
© 3. Ttis again urged that the agreement between the parties 
entered of record, waiving all errors that had intervened in mak- 
ing the representatives parties, and which is avered in the repli- 
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cation, estops the defendant from insisting on the non-presenta- 
tion of the claim. This is not the effect of the agreement. It 
only waives all irregularities, if any had intervened, in making 
the representative a party to the suit, but does not deprive him 
of the right to insist on the non-presentation of the claim, nor 
does it revive in any manner the original scire facias which had 
been abandoned. 

We think the demurrer to the plaintiff’s replication was pro- 
perly sustained, and that there is no error in the record. 


Let the judgment be affirmed. 





SPRINGLE’S HEIRS AND ADM’RS vs. SHIELDS 
AND PAULLING. 


1. W.S. sold 160 acres of land to J.S and agreed to deliver possession and 
execute title on a certain day upon the payment of the purchase money, 
but before the day arrived W. S. died, whereupon bis widow continued 
to occupy and cultivate 47 acres. of the premises for several years and 
until her dower was assigned her. Ona bill filed by J.S. and P. his 
intermediate assignee, against the heirs and administrators of W. S., to 
enjoin the collection of the purchase money, for a specific execution of 
the contract, so far as it could be performed, for an account of rents, and 
for an abatement of the price contracted to be paid because of the dower 
incumbrance— Held— 

1. That J. S. cannot be allowed a gross sum as the supposed present 
value of the dower interest, but should be relieved from the payment 
of one-third the value of the land at the time of the contract until the 
death of the dowress, on his seouring its ultimate payment, without 
interest, by a lien on the land. 

2. That if the widow occupied and cultivated only that portion of the land 
which was afterwards assigned her as dower, no compensation should 
be allowed the vendee for rent, since the interest on the value of such 
portion would be a set off against the dower. 

2. Where enquiries as to compensation or damages do net involve much 
complexity of facts or amounts, an issue of quantum damnificatus is not 
necessary, but the usual course is to refer the matter to the register and 
master. 





























Error to the Chancery bea of mage rie bet the 
Hon. Anderson Crenshaw. > 


Tue defendants filed a bill agalingt ‘ke pin in-error, as 
the heirs and personal representatives "of illiam Springle, de- 
ceased, in which they state, that in January 1834, said Springle 
executed a bond for title to John Shields for certain lands 
which he sold him at the price of $1500, and for which Shields 
gave him his two notes for the respective sums of $1200 and 
$300, payable on the 1st November, thereafter, at which time it 
was agreed possession of the laid: was to be delivered ; that 
Springle died before the niaturity of the notés, and that his ad- 
ministrator and adiniuioealtie e since ‘sued on them and 
recovered judgments ap ‘Shields try in 1834 Shields 
sold the land to Paulli nt d to him Springle’s 
bond ; that before the death Of Springle, one Ma 


Pa 















2,0 ne Marene D. Moore 


spose niger and, which he and his as- 


signs have held unde since ; and that 
from the death of 8} ingle up. eae ewe 1842, his 
widow retainec “poss 8810 me of -seven acres -of the land, 
which on that day was assigned :her the Orphans’ Court of 
Marengo for her ¢ lower ‘in The. bill avers a 
readiness on the part sin error to pay the pur- 


imneraehe Selle shin. toe while of 
the land, which they insist ‘Geanes, and prays a specific execu- 
tion of the contract so far as it can be ‘done, and suitable relief 
so far as it cannot be specifically executed. The chancellor 
rendered a decree in accordance with the prayer of the bill, the 
material portions of which are deme: noticed in the opinion 


been 
Lion & Maxnine, for the nai 
*-digwwey, for the defendants. “ash 


. CHILTON, J.—The decree of the chancellor cannot be 
sustained, and we will briefly proceed to point out the errors 
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which have intervened, first laying\down the general principles 
of law applicable to the case. © The established doctrine is, that 
in equity the-purchaser of the land who~ holds the bond of the 
vendor for title must be considered the owner of the land, and 
may dispose of itas though he owned the fee, the disposition of 
course being nugatoty in the event the court should refuse a 
specific executiom of the contract.—Sug. on Vend.561. So 
equity regards that as done which is agreed to be done—con- 
siders the vendor the owner of the purchase money, and the 
vendee the owner of the land} consequently if the vendee retain 
the purchase money after it is due, hé must pay interest to the 
vendor, and if the latter retain the land after the period when by 
the terms of the contract the possession should vest in the pur- 
chaser; he must pay the reasonable rent.—Sug. on Vend. 290. 
So, also, if the vendor have no title to.a portion of the-land sold, 
as a general rule the purchaser may. hayé a specific performance 
of the contract, so far as it can be performed, and is entitled to . 
compensation for that portion which he-cannot get.—1 Ves. & 
Beam. 358 ; Wheatly v. Slade, 4 Sim. 126; Sug. on Vend. 301, 
And if the purchase money has not been paid, equity will re- 
lieve. the purchaser from the payment of such part as shall be 
equivalent to the portion.of the land. for which no title can be 
made.—Story’s Eq. Jurisp. § 779; note 1; Graham v. Oliver, 3 
Beav. 124-'28; King v. Wilson, 6 ib. 124. But in. ‘such cases, 
it is said that.if the purchaser should insist upon such a per- 
formance, the court will grant the relief only upon his commpli- 
ance with equitable terms.—2 Story’s Eq. Jurisp. 106, §779—~ 
citing Patton v. Rodgers, 1. V.es. & Beam. 351; Thomas v. Der- 
ing, 1 Keene’s Rep. 729-4347. It results from these ele- 
mentary principles, that had Springle, the vendor, lived and 
cetained possession of the land sold after the time when by the 
terms.of the contract the possession should have been delivered 
by him to Shields. or. Paulling as the assignee of the bond, he 
would have been liable-for the rents to the vendee and entitled 
to interest upon ‘the purehase money. But Springle died be- 
fore the 1st Noveniber 1834, at which time it seems to be con- 
ceded title was due to the vendee upon the payment of the 
purchase money, and the wife of the vendor was appointed one 
of his personal representatives. She retained possession of the 
land until the 24th March 1842, at which time her dower wag 
20 
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assigned to her. The chancellor decreed that the annua! rents 
tip to the time of the assignment of the dower, with the interest 
thereon, as also the value of the dower at the time it was as- 
signed, be deducted out of the purchase money as of that 
time. 

There can be, we think, no question but that the dower of 
the vendor’s wife being allotted out of the estate, a good title to 
which he had covenanted to convey, is such an incumbrance as 
entitles the vendee to relief.. In‘Parks v. Brooks, 16 Ala. 529, 
we held that even an inchoate right of dower is such an incum- 
brance on land as will authorise a purchaser who has contracted 
for a good and lawful title to refuse to perform the contract. 
But the purchaser here does not desire to rescind the contract. 
He seeks an abatement of the price he agreed to pay, and the 
inquiry is, how shall he be relieved and to what extent? In 
Beavers et al. v. Smith, 11 Ala. 20, it was held by our prede- 
cessors that where compensation to the widow is made in money 
instead of an allotment of dower in the land, a sum in gross being 
the supposed present value of the life estate could not be decreed ; 
but that the true rule was to ascertain the value of the premises 
at the time of alienation and to decree the payment to her an- 
nually of the interest on one-third of such value for life, pro- 
viding for the security of such payment by a lien on the land. 
In that case the commissioner in ascertaining the value of the 
widow’s dower fixed apon a period of seven years for her life, 
and made the interest for that time upon one-third the value at 
the time of alienation, the sum to be paid her in lieu of specific 
dower. The court said “‘ The dowress may live to a patriarchal 
age, she may die the next day, and the assumption that she will 
live seven years is alike unjust to her and the alienee.”” The 
court morever say they have been unable to find any rule 

by. which the present value in gross of a dower interest may be 
ascertained.—See, also, Johnson v. Elliott, 12 Ala. 112; Potier 
& McCoy v. Barclay & Husband, 15 Ala, 439 ; Fry v. Merch. 
Ins. Co. ib. S10. Now the rule which would make it unjust to 
the parties to allow a sum in gross to be paid to the widow in 
lieu of dower in the land; would equally seem to forbid that a 
Sum in gross estimated as the supposed value of the dower should 
* Be allowed the alienee as against the estate of the vendor. In 
tlie'case before us the rent of the premises and interest thereon 
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for a little more than seven years amounts to nine hundred and 
thirty-two dollars, whereas the estimate of the dower interest in 
gross is $475. These sums added ($1407) are deducted from 
the purchase money and allowed to extinguish pro tanto the 
vendee’s liability to the estate. So that if the widow had died 
the day afier the decree was rendered, the alienee would have 
made as clear profit by the operation at least the estimated amount 
of her dower. Qn the other'hand, if the dowress be a young 
woman and should live out her three score and ten, the alienee 
might be greatly the sufferer. ‘The uncertainty of such a rule 
and the impracticability of attaining by its application the justice 
of the case incline us to eschew it whenever it can be done. 
We are aware, that cases may arise and have arisen where juries 
are compelled to go into such estimates to ascertain the damage 
the vendee has sustained by reason of such incumbrances, but 
the case at baris one where the court being called upon to exer+ 
cise its extraordinary jurisdiction, has the power to require the 
parties to do justice and to adopt a rule, which while it may not 
meet the entire justice of the case, at least approximates more 
nearly to it than any other we can adopt. ‘That rule is indi- 
eated by the cases of Beavers v. Smith, Johnson v. Elliott and 
the other cases above refered to, and we think may with as much 
propriety be applied to the alienee when the value of the dower’ 
is to be ascertained so as to abate the purchase money, as to the 
widow in cases where such dower is assigned. According to 
this rule the value of the premises at the time of the alienation 
by Springle to Shields should have been ascertained, and the 
court should have decreed that the vendee should be relieved 
from the payment of so much of the purchase money as should 
be equal to one-third of that value until the termination of the 
life estate of the widow, immediately upon the termination of 
which the sum thus decreed to remain unpaid should be paid 
without interest to the- representative of the deceased vendor, 
securing its ultimate payment at _ time designated by a lien 
on the land. 

In respect to the rents of the land, if the widow has only had 
in possession and cultivation the portion which has since been 
allotted her as dower, no compensation should be allowed for 
rent, since the interest on one-third the value of the land from 
the time of alienation would be sct off against her dower, % 
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which she became entitled upon the death of her husband. If 
on the other hand the land occupied by her exceeded in value 
one-third the value of the entire tract, and the same or some 
portion of it has not been included in the allotment to her, then 
the vendee should be allowed ‘an abatement for rent in the pro- 
portion that the excess bears to the value of the third and annual 
interest on that sum. To illustrate the idea more fully—if the 
entire tract was worth $1200, then $400 would be the value of 
one-third, to which third the widow must be considered as entitled 
from the death of her husband as though it had been assigned, 
for that is the period when the right was perfect. But if the 
land so. occupied by her was worth $500, then the vendee should 
share one-fifth the reasonable rent of the whole thus: occupied 
and annual interest thereupon. Nevertheless, if the portion 
actually assigned her as dower embraces the whole of the land 
occupied by her, then as a court of competent jurisdiction has 
already determined that she was entitled to it, all question as to 
its relative value and the rents are foreclosed by that decision, 
unless the allotment of dower which has been decreed her be 
impeached for fraud, which this bill does not attempt to do. 
The widow’s right to dower is consummate upon the husband’s 
death, and her right of action then commences to obtain the 
fruits of that title.—Park on Dower, 247. She is not entitled 
to recover damages as mesne profits against the alienee of the 
busband but from the time of commencing her suit for dower. 
Beavers & Jemison v. Smith, 11 Ala, 20; but having posses- 
sion she is entitled under the statute to hold the same free of 
rent antil her dower is assigned.—Clay’s Dig. 173, § 7. The 
compensation, however, which according to the views above 
expressed is allowed the alienee, is not made by the widow, but 
‘by the estate of the vendor being deducted from the judgments 
for the purchase money, which are assets of the estate. 

We think the inquiry to ascertain the amount to be abated, es 
also the value of the dower as above designated, may well be sub- 
mitted to the register of the Chancery Court, and that no issue 
of quantum damnificatus is required by the correct rules of prac- 
tice to be awarded. In cases where inquiries as to compensa- 
tion or damages do not involve much complexity of facts or 
aniounts, it is the usual course to refer the matter to the register 
and master.—Story’s Eq. Jurisp. § 795, and authorities cited in 
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note 1, p. 131, (4th edit.); see, also, Anthony v. Oldacre, 4 
Call, 489. 

As to the twenty-five acres avered in the bill to be held ad- 
versely by Marcus D. Moore, and to which the vendor, Sprin- 
gle, had no title, we think there is no error. It was the duty 
of the defendants to have exhibited their title papers before the 
master, or with their answers, if such title papers existed. ‘They 
failed to do this, and it being proved. that this portion of the 
tract sold was held and claimed adversely to Springle up to the 
time of the reference and from a period anterior-to the purchase, 
we think the master very correctly reported that the vendor had 
no title to such part.—Reading v. Ford’s Heirs, 1 Bibb’s Rep. 
338. The price of that part, as agreed on between the parties, 
was properly deducted from.the amount of the purchase money: 

Fer the error we. have noticed, the decree must be reversed 
and the cause remanded. 


McCARTNEY er ats. vs. CALHOUN et at. 


1. The purchase by an administrator at his own sale, to be valid, must be 
fair and bona fide. If it appear that he purchased the property at less 
than its value, has never. accounted for the proceeds, and is insolvent, a 
coart of chancery will set aside the sale not only as against him, but 
as against purchasers under him with notice. 


Error to the Chancery Court of Talladega. Tried before 
the Hon. David G. Ligon. 


Tue facts of this case, so far as they are necessary to eluci- 
date the opinion, are briefly these: David Calhoun, the father 
of the defendants in error, died in 1826, in Franklin county, 
Georgia, possessed of the slaves in controversy and other pro- 
perty, and Matilda Calhoun, his widow, who afrerwards inter- 
married with William King, together with the said William, ad- 
ministered on his estate, and took the property into their pos- 
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Session. It does not appear by the record that the estate was 
much, if at all in debt, but King, the administrator, procured au 
order of the Court of Ordinary for the sale of the slaves, under 
which he sold them and became himself the purchaser at the 
price of $1020, which the evidence shows was $500 less than 
their intrinsic value. King afterwards, and without having ac- 
counted for the proceeds of the sale, removed to the State of 
Alabama, bringing the slaves with him, where he died insolvent, 
leaving his wife and John C. Calhoun his executrix and execu- 
tor, the latter of whom sold.the slaves as assets of the estate, and 
became himself the purchaser; but paid nothing on the purchase. 
John C. Calhoun then died, and Solomon Spence, his admin- 
istrator, took possession of the slaves and claimed them as the 
property of his intestate. This was the state of the case, when 
the bill was originally filed. Subsequently, however, the coro- 
ner of Talladega county levied on the slaves under executions 
against King, and sold them by virtue thereof to McCartney and 
the other plaintiffs in error, with due notice on their part of the 
claim of the defendants in error. The chancellor set aside the 
purchase, and directed an account, which is now assigned as 
error. 


Rice, for the plaintiffs in error: 


‘ 1. There is nothing to impeach the purchase ‘by the admin- 
istrator at his own sale-—McLane v. Spence, 6 Ala. 894; same 
case, 11 Ala. 172. 

2. The decree is certainly erroneous as to Baker Dulaney, 
because although notice to him of complainant’s right may be 
shown, yet there is no legal evidence as.agains®D ulaney that no- 
tice of complainant’s right was given to the plaintiffs in the exccu- 
tion under which Dulaney purchased, before the lien of the execu- 
tion attached. 'To defeat a purchaser at a sheriff’s sale, it is 
not enough to show notice to the purchaser ; notice to the plain- 
tiff in execution before his lien attached must also be shown.— 
Daniel v. Smith & Sorrelle, 9 Ala. Rep. 

3. The decree is erroneous in many other particulars—all of 
which are pressed. For instance, the purchasers of the slaves 
are charged by the decree with interest on their value from 1827, 
although they bought since 1841. 
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Wuite, for the defendants: 

1. An administrator who has an interest in the estate, in this 
State, may purchase at his own sale, but he is held to the ut- 
most fairness.—McLane v. Spence, 6 Ala. Rep. 894. In this 
case there is abundant evidence of fraud. No note or security 
is given for the purchase money ; no money ever paid; no ac; 
count ever rendered ; the entire estate purchased (with the ex- 
ception of some half-dozen small articles) by the administrator, 
and a short time afterwards he removes to a foreign jurisdiction, 
and dies without having settled the estate, or manifested any dis- 
position to give to complainant and his brother what was due 
them. 

2. A purchaser with notice of an existing equity takes subject 
to such equity, and in this respect there is no difference between 
a sheriff’s and a private sale.— Williamson v. Br. Bank at Mo- 
bile, 7 Ala. Rep. 920; Swoope v. Trotter, 4 Por. 27. 


DARGAN, C. J.—The general rule of law is, that a trustee 
cannot become the purchaser of the trust estate at.his own sales 
and we regret that an exception to it has ever been permitted to 
grow up in this State; for it is a salutary principle that forbids 
the character of both seller and buyer to be united in the same 
individual, as the interest of others must be involved in the act 
of sale. But at an early day this court held that an executor 
might become a purchaser at his own sale, which if fairly made 
could not be set aside, (Brannon v. Oliver, 2 Stew. 47); and 
although this case has been frequently questioned at the bar, 
yet it has never been overruled.—Beene v. Saltmarsh, 4 Porter 
283; McLane v. Spence, 6 Ala. 894. We must therefore ad- 
here to it, for it would probably be productive of more mischief 
than. good now to depart from it. But in order to give validity 
to such a purchase, it must appear that the sale was fair and bona 
fide. Ifthe circumstances connected with the transaction do 
not show this, a court of equity must set it aside, and hold the 
executor a trustee for those interested in the due administration 
of the estate. Applying this test to the facts of the case before 
us, we have no hesitation in saying that the purchase of King, 
the administrator, in right of his wife, must be set aside. The 
evidence conclusively shows that the slaves were of much greater 
value at the time of the sale than the administrator gave for them; 
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that he has never accounted for or paid the sum bid, but in a 
short time afterwards removed to this State, bringing the slaves 
and the children of the deceased with him; and that he is now 
dead and his estate insolvent. These facts within themselves 
would require a court of equity to set the sale aside. In the 
case of McLane v. Spence, 6 Ala., the facts were that the slaves, 
twelve in number, were sold.in one lot, and the administrator 
became the purchaser at a suni less than their value, and less 
than they would have brought had they been sold separately. 
The court said, ‘it would not avail the administrator to show 
that he intended no fraud; that to support a purchase by an ex- 
ecutor at his own sale, there must be no unfairness—the pro- 
perty must be exposed to sale in the ordinary mode, and under 
circumstances to command the best price.” The sale was set 
aside. In the case before us, the administrator purchased a 
negro man, a woman and her four children, for one thousand and 
twenty dollars; the value of which (from the testimony of all 
the witnesses) at the time of the sale, must have been over fif- 
teen hundred dollars. There was not, so far as we are informed, 
’ any urgent necessity for selling them ; there were no debts press- 
ing the estate, if indeed the estate owed any; nor was there any 
need of selling for the purpose of distribution. No’ reason is 
assigned why the slaves were sold at a sacrifice of their value, 
nor has the administrator ever paid or accounted for the purchase 
money. He has merely gone through with the form of a sale, 
without the slightest benefit resulting to the estate, but on the 
contrary to the prejudice of the interest of the distributees. To 
sustain such a sale under these circumstances would be to open 
a door to executors and administrators to speculate on the as- 
sets of the estates they represent to the prejudice of those whose 
interest they are bound to protect. We must therefore hold the 
sale void and the slaves liable to distribution. 

But it is urged on the part of those who purchased the slaves 
at sheriff’s sale as the property of King, that they have obtained 
a title that a court of equity ought to protect. But they are not 
bona fide purchasers. Independent of their being purchasers 
at sheriff’s sale, they admit in their answers that they had notice 
of the claim of the complainants before they made their purchase. 
. They therefore purchased at their own risk, and occupy no bet- 
ter ground than the administrator did. 
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We have examined the instructions of the chancellor to the 
register in taking the accounts. ‘hey conform strictly to the 
equities of the parties, and we have-only to add that the decree 
must be affirmed. 


Cuitton, J., not sitting. 





DUMAS vs. SMITH. 


1, Where a client gives a note to his attorney for services to be rendered in 
@ certain suit, and at the same time executes an instrument by which 
he agrees to allow him one half the damages that may be recovered, the 
note and agreement furm but one contract, and both are champertous 
and void. ; 


Error to the Circuit Court of Fayette. Tried before the 
Hon. Geo. Goldthwaite. 


Tue facts are stated in the opinion of the court. The Cir- 
cuit judge instructed the jury that the plaintiff was entitled to 
recover on the note, to which the defendant excepted and now 


assigns it as error. 


J. L. Martin, for plaintiff in error:—We contend in this 
case, that the two instruments introduced in evidence form but 
one contract, being made at the same time and in relation to the 
same subject matter, and are void for champerty.—See Hollaway 
v. Lowe, 7 Porter, 488, which is full to the point here pre- 
sented.—Same case, 1 Ala. 246. ' 


Peck, for defendant, cites the following cases—Hollaway v. 
Lowe, 7 Porter, 488 ; the same case, 1 Ala. 246. 


PARSONS, J.—William R. Smith, who was the plaintiff in 
the Circuit Court, introduced on trial a promissory note made 
by the defendant below, for the payment, one day after date 
thereof, of fifty dollars for the services of Mr. Smith in two cases 
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inthe Circuit Court of Fayette county, between Dumas and 
other persons, whose names are stated in the note. Ac- 
cording to the note, the money was payable one day after the 
date of the,note. He next introduced a writing signed by Du- 
mas, whereby he agreed to give him one half of the damages 
which he, Dumas, might recover in the two cases which, he had 
then pending in the Circuit Court of Fayette, and which are 
described so as to show that they are the same cases which are 
stated in the note. Both of the instruments bear date the 16th 
day of April 1845. The case of George Elliott v. William B. 
McClelland, assignee, &c. decided at this term, is a direct au- 
thority to show that the note and the written agreement form but 
one contract, and that they are both champertous and void. I 
did not sit in that case,'because I had been of counsel for one of 
the parties, but I fully concur in the opinion of the other judges. 

The judgment of the Circuit Court is reversed and the eause 
remanded, but the opinion of the Circuit Court is only reversed 
so far as inconsistent with this opinion. 


KYLE vs. BARNETT. 


1. Where a guardian invests the funds of his ward in a concern, whose 
operations are based partly on cash and partly on credit, he is only 
chargeable with that portion of the profits, if it can be ascertained, which 
shall accrue on the cash investment. 

2. A guardian, whe employs his son to take charge of a business in which 
he has invested tlie funds of his ward, under an agreement entered into 
in geod faith to allow him for his services one half the net profits after 
paying legal interest on the investment, the compensation not appearing 
upreasonable, will notvbe held respunsible for that portion of the profits 
which may be received by the son. 

3. A guardian is chargeable with interest on the profits, derived from funds 
of his ward invested in a mercantile concern from the time they are re- 
ceived, and, after the dissolutidn of the concern, on the capital invested, 
from the time he has received or might with due diligence have re- 
ceived it. 
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of the ward, the latter may elect to take the profits or charge him with 
interest, but is not entitled to both. 








Error to the Chancery Court of Russell. Tried before the 
Hon. W. W. Mason. 


Bexser & Harris, for plaintiff in error: 

1. The defendant is chargeable with interest on the remain- 
ing portion of the capital stock created by the trust fund, and 
also with simple if not compound interest on the dividends 
which he has received, from the date of their reception.—Clark- 
son v. Depeyster, 1 Hop. Ch. 424; Garness et al. v. Gardner’s 
Adm’r, 1 Edw. Ch. 128; Myers v. Myers, 2 McCord’s Ch. 266; 
Peyton v. Smith, 2 Dev. & Batt. Eq. 339; Depeyster v. Clarke, 
2 Wend. 77; Diffenderfer v. Winder, 3 Gill & Johns. 311; 
Whittedge y. Calles, 2 J. J. Mar. 404, 

2. It is not an answer to the foregoing positions, that the de- 
fendant mingled his own property with the complainant’s while 
he was his ward, even if such in this case were the fact. A per- 
son mixing the estate of another with his own may sometimes 
subject himself to the loss of both.—Docker v. Somes, 2 Mylne 
& K. 665; Myers v. Myers, 2 McCord’s Ch. 265-6; DeBer- 
ove v. Sanford, 1 Hoff. 192; Ray’s Ex’rs v McCulloch, Cam. 
& Nor. 492-7; 1 Story’s Eq. Juris. 268, 623, and cases there 
cited. 

3. The renunciation of the trust by the defendant and the 
contract between him and his son after the adventure cannot 
change complainant’s rights. The latter was no party to the 
arrangement, and he is entitled to the accretions on his funds 
invested, after paying reasonable cgmpensation and. necessary 
expenses.— Wilkinson v. Stafford, 1 Vesey jr. 32; Lee v. Fox, 
6 Dana, 176; Chapin v. Weed, 1 Clark’s Ch, 464; Peyton v. 
Smith, 2 Dev. & Batt. Eq. 346; Chaplin v, Givens, Rice’s Eq. 
132; Bank of Virginia v. Craig, 6 Leigh, 399; Sweet v. Ja- 
cocks, 6 Paige, 355 ; Attorney Gen’l v. Mayor of Nor. 2 Mylne 
& Craig, 406; McMillen v. Scott, 1 Mon. 151; Rogers v. 
Crudger, 7 Johns. 557; Roberts v. Wilson, 2 Bibb, 597. 

4. ‘The profits cannot be divided according to the chancellor’s 
idea of the cash and credit of the firm. Such a rule of compu- 
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tation could scarcely be carried out in practice, and is against 
precedent.—Peyton v. Smith, 2 Dev. & Batt. Eq. 339; Myers 
v. Myers, 2 McCord’s Ch. 266. 


HeyYpDENFELDT, for the defendant. 


CHILTON, J.—The plaintiff in error, who was also the 
complainant below, filed his bill in the Chancery Court of Rus- 
sell county against the defendant, Barnett, who was his guardian, 
for an account of certain funds of.the complainant alleged to 
have come into the hands of the defendant, and for the profits, 
which he charges accrued upon.the investment of a large pro- 
portion of said funds in the mercantile concern of Kyle & Bar- 
nett, of which said firm said guardian was a-member. 

It clearly appears from the record that at several times, be- 
tween the months of October 1838, and. March 1841, there was 
invested in said concern, of monies belonging to the complain- 
ant, the sum of five thousand six hundred and seventy-seven 
dollars. It also appears that within said periods the defendant 
invested some of his individual funds in said concern, and that 
fair profits had been derived, and which were several times as- 
certained and apportioned between the partners. ‘The concern 
did not however deal exclusively on its cash, but the goods 
were purchased partly on credit. - It further appears that pend- 
ing the operations of the concern, the defendant agreed with his 
son, John N. Barnett, to let him have one half of the profits 
which should accrue to the defendant, less the lawful interest 
upon the cash capital invested. The defendant also received 
other sums of money belonging to his ward derived from the 
hire of slaves, and also boarded and educated the plaintiff. The 
chancellor decreed an account to be taken of the profits, under 
the following directions: 1. That the register ascertain and 
report the amount of cash invested by the defendant in the mer- 
cantile establishment of Kyle & Barnett, and what part of said 
business was done on cash and what on credit, and that he sep- 
arate and report the profits on the cash and the profits on the 
credit, allowing the same rate of profiton each. 2d. That he 
report the amount of interest on the cash invested by the defend- 
ant during the time it remained in said concern, and what part 
of said cash capital was the money of the complainant, and that 
he, deduct said amount of interest from the profits made on said 
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cash capital. 3d. That he report the amount of the balance of 
said profits of said cash capital, after deducting therefrom said 
interest; then to allow one half of said remainder to John N. 
Barnett for his share. 4th. That he ascertain and report the 
amount of said balance of said profits accruing upon the cash 
capital, and apportion the same between the complainant and 
the defendant according to the amounts by them invested. 5th. 
That he report the amount of interest which accrued upon the 
money of the complainant while it was invested in said mercan- 
tile establishment. 6th. That he ascertain and report the amount 
due the complainant from the defendant, charging the latter with 
said 8 per cent. and with the same rate per-cent. for all money 
of the complainant.which came to his hands, and also with the 
nett profits on said money of complainant invested by the de- 
fendant in merchandize. 7th. That he report the sums paid 
out for the complainant and for the sustenance of the negroes 
that could not be hired, and the times of such payments, and 
that said payments be deducted first from the hire of the negroes 
for the years in which they were respectively made, and if the 
hire be insufficient to meet said payments, the balance due said 
defendant, after exhausting said hire, to be deducted from the 
said interest due on the said money of complainant invested in 
said mercantile concern, and if that should be found insufficient, 
then that the remainder be deducted from the combined capital 
and profits of the money of the complainant, ascertained as afore- 
said. These directions form the basis of his decree, from which 
the complainant sued out his. writ of error to this court, and by 
the consent of counsel the defendant below is also allowed to 
assign errors as upon his own writ. 

1. On the part of the complainant it is insisted, that he should 
be entitled to the profits made upon the credit as well as upon 
the cash of the concern, in proportion to the amount of his funds 
invested. In this we do not concur. There is nothing in the 
record from which it may be infered that the credit which was 
obtained was based upon the capital thus employed, even if such 
fact was material to this inquiry. On the contrary, it is pretty 
satisfactorily shown that the parties could have obtained it irres- 
pective of this fund. Credit, in one sense, is itself capital, and 
perhaps is more frequently based upon the fidelity and punctu- 
ality of the party in discharging his engagements, and the effi- 
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‘ciency and industry which he exhibits in the management of his 
affairs, than upon any actual monied capital he may possess.— 
For the debts thus contracted the ward was in no wise respon- 
sible, and as it cannot be assumed that the credit was obtained 
in virtue of the investment of the ward’s funds, and as the record 
shows what portion of the business was done upon cash and 
what upon credit, thus enabling the court to apportion the pro- 
fits between them, we think the chancellor properly decreed a 
separation of the profits, and limited the proportion due the 
complainant to the amount accruing upon his funds. 

2. But it is further contended for the complainant, that the 
guardian having invested his funds in the mercantile establish- 
ment of Kyle & Barnett, he should be entitled to the profits af- 
ter allowing reasonable expenses, and that his rights should not 
be affected by the arrangement made between the guardian and 
John N. Barnett, whereby the latter was to receive for his per- 
sonal attention to the business one half the guardian’s share of 
the profits, after deducting interest upon the cash capital invested. 
Now we are not prepared to hold that the guardian, after invest- 
ing-the ward’s funds, could defeat his right to the profits by ad- 
vancing his son or making a donation of the ‘profits to him.— 
The record before us, however, does not present such a case. 
It does not show that the arrangement made by the guardian with 
John N. Barnett was. unreasonable, or that it might not well 
have been entered into with any other individual. It secured 
to the guardian interest at the rate.of eight per cent. upon the 
cash invested and one half the remaitiing profits. Whether this 
provision for the services of the son should turn out to be more 
or less than a just compensation was a question which from the 
nature of the case must then have been doubtful, depending as 
it did upon the success or failure of the enterprise. In view of 
the facts of the case as they appear in the record, the son hav- 
ing given his personal attention to the business from its com- 
mencement up to its close, without other compensation, and 
having, it may be, mainly by his skill and efficiency, been ena- 
bled to swell the profits to a considerable sum beyond what may 
have been contemplated by the parties at the time, we do not 
feel authorised in holding that he is not justly entitled to the 
compensation he contracted to receive, nor will we charge the 
guardian with more of the profits than has come into his hands, 
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since we are satisfied that the agreement by which he parted 
with a portion of them was just, and fairly entered into. This 
conclusion does not militate against the authorities cited by the 
counsel for the complainant. These merely go to the doctrine 
so generally recognised by courts of equity, that a trustee: shall 
not be permitted to make any profit to himself in any of the con- 
cerns of the trust; or that, having engaged the trust property in 
an adventure profitable to the cestwt que trust, he shall not be 
permitted to renounce it for the trust and declare it to be for his 
own account. ; 

3. In Bryant v. Craig, 12 Ala. Rep. 354, it was held that a 
guardian who fails to make annual returns of his accouuts is 
liable for interest on the funds ‘in hand, but is not liable to be 
charged compound interest, unless he is guilty of such gtoss 
neglect as is evidence of fraud. The same case further decides 
that in settling the account of a guardian the court should charge 
him with interest on all money of the ward in his hands from 
the time of its receipt, and allow him interest on all disburse- 
ments from the time they were made, the interest due from the 
guardian to extinguish pro tanto, or in full as the case may be, 
the expenditure of the ward. In the record before us, the guar- 
dian from time to time received the profits which accrued upon 
the ward’s money invested in the business of merchandize. The 
receipt from that source is the same, So far as his liability is con- 
cerned, as if he had received the same amounts from any other 
source, and in our opinion he should be chargeable with simple 
interest upon these dividends from the time of their receipt by 
him. So also should he be charged with interest upon the 
amount of the capital stock which belonged to the ward and re- 
mained in the concern at the time of the dissolution, calculating 
the interest from the time said guardian received or might have 
received it by the use of due diligence. ‘The failure of the 
chancellor to decree interest upon the dividends and the capital 
on hand at the dissolution was an error against the complainant 
below. On the other hand, the complainant is not entitled to 
recover interest on the funds which were invested in the con- 
cern of Kyle & Barnett pending the operation of the concern, 
but he is entitled to all the nett profits which accrued thereupon 
to the guardian, both under his partnership with Kyle and under 
the subsequent arrangement with his son, John D. Barnes, 
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The eight per cent. per annum, whichibe letter agreed to pay 
upon the cash capital, of course forms a portion of these profits. 
So far then as the decree of the chaiteellor charges the guardian 
with interest upon the cash capital during. ‘the time it was em- 
ployed by the guardian in the concern of Kyle & Barnett, in 
addition to the profits which accrued thereon, it is erroneous 
to the prejudice of the defendant below. The rule applicable 
to such cases is this’: If the trustee makes profits by employ- 
ing the fund in trade, the cestut que trust may elect to take the 
profits, or the interest upon his funds. He cannot have both.— 
2 Story’s Eq. Jurisp..§ 1262, et seq.. 

The principles above laid down will be sufficient to a correct 
determination of the cause in the court below. 

Let the decree be reversed and the cause remanded, and let 
each party be taxed with his own cost in this court. 











SHERROD, Criern, vs. DAVES, SuHerirr. 


1. A final judgment in favor of-a defendant in attachment, unless super- 
seded by writ of error or appeal, discharges the licn of the attachment, 
and if the sheriff, having suld and retained in his hends the proceeds of 
the goods attached, afterwards and without notice pays them vver to the 
defendant, he is not liabla, notwithstanding the plaintiff may subse- 
quently sue out a writ of error, procure a reversal of the judgment, and 
ultimately vbtain a judgment in his favor. 


Error to the Circuit Court of Pickens. Tried before the 
Hon. Geo. Goldthwaite. 
Huntineton, for the plaintiff. 


Ormonp, for defendant. 


DARGAN, C. J.—Reuben King sued out an original at- 
tachment against the estate of William Burks, which was levied 
by the sheriff on fourteen bales of cotton. Before the trial 
term the coiton was sold by virtue of an order for that purpose, 
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but the sheriff did not pay. the money over to the clerk of the 
court, although it was hisduty to do so. At the spring term of 
the Cirewit Court. in 1546, a final judgment was rendered in 
favor of Burks, the ‘defendant in the attachment, who in June 
thereafter demanded the money of the sheriff, who paid it over 
to one Leftwich at the request of Burks. In November follow- 
ing the plaintiff in the attachment sued out a writ of error to 
the Supreme Court, and at January term 1847, the judgment 
was reversed and the cause remanded. Ata subsequent trial 
a judgment was rendered in favor of the plaintiff in the at- 
tachment, and then the clerk of the court demanded the money 
received by the sheriff on the sale of the cotton, which not 
being paid, he moved the court for judgment against the sheriff 
in accordance with the provisions of the act to be found in 
Clay’s Digest, 56. On the trial of this motion the foregoing 
facts were brought to the view of the court by the pleadings, 
and the question growing out of them is whether the sheriff is 
liable to pay the money to the clerk notwithstanding his pay- 
ment to Burks? ; 

It must be apparent to all that the defendant is not to lose his 
property if he successfully defends the suit commenced by the 
attachment. When a final judgment i is rendered in his favor 
the lien created by the attachment is discharged, he becomes 
entitled to his property, and*the sheriff cannot lawfully with- 
hold it from him.—Clapp v. Bell, 4 Mass. 99; Suydam v. Hug- 
geford, 23 Pick. 465. If the plaintiff in the attachment had 
sued out a writ of error immediately on the rendition of the 
judgment, or before the money was paid over by the sheriff, we 
should then think that the right of the defendant to demand it 
of the sheriff was taken away; and the sheriff, if he had no- 
tice of the writ of error, would not have been justified in pay- 
ing it over to him. But after the judgment of the court is final 
and complete in favor of the defendant, unless it is suspended 
by writ of error or appeal, the right of the defendant to have 
the property restored to him is unquestionable, and it is there- 
fore the duty of the sheriff on demand to deliver it to him. It 
ia true that it was the duty of the sheriff to have returned the 
money received by him on the sale of the cotton to the clerk, 
and as he failed to do so, the clerk might have moved for judg- 
ment against him. But this right of the clerk grows out of the 
21 


~~ 








314 ALABAMA. 





Hadden’s Ex’ra v. Powell. 


‘pendency of the attachment and the lien created on the goods 
by the levy. When the attachment is dissolved by a final 
judgment in favor of the defendant and the lien thereby dis- 
charged, the defendant becomes entitled to the money, if the 
property has been sold, and a payment made to him by the 
sheriff under such circumstances must take away the right of 
the clerk to demand the money. 

The ruling of the Circuit Court was correct, and the judg- 
ment must be affirmed. ; 





HADDEN’S: EXECUTORS ts. POWELL. 


1. The declarations of a party in possession are admissible to expliin the 
nature of his possession—as that he holds under a claim of his own, or 
under that of another—but they are not admissible tu omer that he had 
previously sold the property to # third person. 

2. The lien and remedy by attachment given by the statute to kndlords 
depend on the existence of the relation of landlord and tenant, and con- 
sequently cannot attach upon a crop whieh the ocewpant of the land has 

__ #0ld-before, but which is not removed from the premises watil after the 
creation of the tenancy. 


Error to the Circuit Court of Sumter. Tried before the 
‘Hon. Sam’t Chapman. 


Tuts was a trial of the right of property in a crep of corn 
and cotton, levied on under an attachment for rent sued out by 
Elizabeth Hadden, the testatrix of the plaintiffs in error, against 
one Samuel Lewis, and claimed by Powell, the defendant im 
error. The facts appear in the opinion. 


R. H. Smrru, for the plaintiffs : 

1. The facts clearly show that neither party considered any 
thing else necessary to a perfeetion of the contract. They had 
~mutual confidence that each would on a convenient occasion 
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deliver up the papers; hence the delivery of the papers was 

not necessary toa rescision.—Pettus v. Roberts, 6 Ala. $11-14.. 
This case is different from that of Lightfoot et al. v. Strahan, 7 

Ala. 444, because there the property not delivered up was valu-_ 
able in itself and the parties could not be placed in statu quo 

without delivery of such property. 

2. But whether the verbal agreement operated a rescision or 
not, the subsequent consummation of it related back to the time 
of the agreement.—Montandon & Co. v. Deas, 14 Ala. 44. 
Nor did the purchase by the claimant before attachment destroy 
the lien of the plaintiff. This: case does not fall within the 
cases of Thompson v. Spinks, 12 Ala. 155, and Dulany v. 
Dickerson, ib.601. Those were cases where the property had 
been removed from the premises before action was brought, and 
the point decided was simply that the lien did not vest such a 
property in the crop as would sustain “trespass.” In these 
cases the court say he might have protected his lien by the 
remedy given by statute.—€lay’s Dig. 506, §§ 4-6; Thompson - 
v. Merriman, 15 Ala. 166. ; 

3. The declarations of the defendant in execution should not 
have been permitted to go to the jury.—McBryde & Wife v. 
Thompson, § Ala. 650; Abney v. Kingsland & Co. 10 ib. 355. 
Here the safe, not the possession, was the res geste, and to have 
made the declaration admissible it should have been connected, | 
as in Rembert & Hale, adim’rs, v. Brown, 14 Ala. 370, with the 
delivery, or some part of the sale, and does not fall in the class 
of cases of which Webster v. Smith, 10 Ala. 429, is an ex- 
ample. 

4. The court erred in assuming that there was any evidence | 
of purchase by claimant. ‘The record shows there was no evi- 
dence of any consideration, delivery, or any thing to complete 
a purchase.—Yarborough v. Moss, 9 Ala. 390, $8. 


Huntinerton, for the defendant: 

1. The declarations of Samuel Lewis while in possession of 
the crop, that he had sold the same to Powell, were competent — 
to go to the jury.—See Rembert & Hale v. Brown, 14 Ala. 
363-70; Webster v. Smith, 10 Ala. 429. 

2. Even a judgment rendered during the term. does not re- 
late back to the first day so as to defeat a bona fide purchaser or 
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assignee.—Hope v. Brandon, 2 Stew. 401. An agreement to 
cancel a deed of land without actually cancelling it, cannot have 
the effect of a reconveyance.—Morse v. Child, 6 N. Hamp. 521. 
‘So a sealed executory contract cannot be rescinded or released 
by a parol agreement.—Delacroix v. Bulkley, 13 Wend. 71; 
Sinard v. Patterson, 3 Blackf. 353. 


PARSONS, .J.—This was a trial of the right of property 
between Elizabeth Hadden, (whose executors have succeeded 
-her in the suit,) as plaintiff in attachment against one Lewis, 
and Powell, the claimant of the property, which was corn and 
eotton, on which the attachinent was levied. 

The Circuit Court on the trial admitted proof of the declara- 
tions of the defendant in the attachment, which were made late 
in August or early in September: 1846, while he was in pos- 
session of the preperty levied on, that he had sold the same to 
Powell, the claimant. This was the only evidence on the part 
of the claimant of his title te the property, except that he proved 
that Lewis had been indebted to him fer supplies to his family- 
The Circuit Court having admitted these declarations, charged 
the jury in the further progress of the cause in reference to the 
claimant’s rights, ‘that if the jury should believe that he had 
purchased” the property, &c. thus treating the declarations as 
evidence of the purchase, for there was no other evidence of it. 
In both points we think there was error, and as they are re- 
served by the bill of exceptions, the judgment must be reversed. 
The declarations of a tenant in possession of Jand, when part of 
the res geste, are admissible; and the same rule prevails in 
-relation, to personal property. ‘The declarations of a person so 
in possession may be received to explain the nature of his pos- 
session, as whether he held under a claim of his own or under 
another. But in this case the declarations proved were not of 
that character, but went far beyond it. ‘They were the only 
evidence of the claimant’s title. For such a purpose they were 
inadmissible and should have been rejected.—Mc Bride & Wife 
and others v. Thompson, 8 Ala. 650, where the rule is cor- 
rectly stated; Abney v. Kingsland & Co. 10 Ala. 355; Gary 
v. Terrill, 10 Ala. 206. It is to be observed that the decla- 
rations were not res geste in respect of the sale, but related to a 
“previous sale, and as evidence of it were inadinissible. 
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_ 2. We cannot make our opinion upon the next point clear 
without briefly stating the evidence relating te it. Lewis, the 
defendant in attachnvent, in January 1846, went into possession 
of the land on which the corn and cotton during that year were 
produced. He went into possession of the land as purchaser 
from Elizabeth Hadden, who had given him her bond for a 
title, and he had given her his promissory notes for the purchase 
money. Lewis, about the time of the August election in 1846, 
told William Hadden, as the agent of Elizabeth, that he could 
not pay for the land and wanted the contract rescinded, to 
which William Hadden as Elizabeth’s agent agreed, but re- 
quired Lewis to pay rent for the land, and he reluctantly con- 
sented. In October of the same year William Hadden as agent 
of Elizabeth, handed Lewis his promissory notes and received 
from him the bend for title, when Lewis remarked, ‘* This is a 
final settlement,”’ to which William Hadden assented. The 
Circuit Court charged that the rescision was not complete until 
the interchange of the papers, and we are of that opinion. At 
the time of the agreement Lewis did not-look into the authority 
of William Hadden to make a valid agreement to rescind—bhis 
notes for the purchase money were not delivered to him, nor 
does it appear that William Hadden then had them. And on. 
the other hand, he held the bond of Elizabeth for title, which 
was neither delivered to William nor required. The parties 
were not restored to their- original situation, but each held pa- 
pers against the other upon which a suit might have been brought; 
and although Lewis reluctantly agreed to pay rent, yet no par- 
ticular sum was agreed on er mentioned. The circumstances 
satisfy us that the parties did not then regard their agreement as 
complete, but looked to a further act which was very material. 
It is hardly necessary to-add, that if they did not consider it as 
complete and final, the law would not so consider it.—Quincy 
et al. v. Tilton, 5 Greenl. R. 277; Milton v. Smith, 1 Mason’s 
It. 437; Moon v. Shenk, 3 Barr’s R. 13. The lien given by 
our statute in favor of landlords and the remedy by attachment 
in certain cases, both depend upon the relation of landlord and 
tenant. If Lewis fairly sold his crop-to Powell before the res- 
cision was consummated in October, until which time there was 
no tenancy and of course no lien on the crop, the sale was 
good. tis not necessary to decide the quesuen made at the 
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bar, whether an executory agreement under seal may be dis- 
charged by a subsequent parol agreement not executed. 
Let the judgment be reversed and the Cause remanded. 





JOHNSON & WIFE ts. COLLINS. 


3. A dechration commencing “J C., plaintiff, complains of M. J. and hie 
wife S. J.,. formerly 8. M., defendants”—in-whieh the instrament sued 
on is described as having been exeeuted “by the said S, before her in- 
termarriage with the said M.”—and which avers that “the said defend- 
ant S., and the said defendant M. sinee his intermarriage, haye not re- 
garded,” &c., sufficiently dizeloses the charaeter in which the parties are 
sued, and that the instrament was exeeuted by the wife, whilst sole. 

2. Where a vendor by his bond undertakes to make title to land in a rea- 
sonable time, the vendee is buund to prepare and tender a deed, and his 

. eviction by the vendor under a recovery in ejectment will not dispense 
with its performance. 

.3. When the effect of the ruling of the court is s improperly to transfer the 
burden of proof from one party to the other, the legal intendment is 
that the Jatter is prejudiced. 

4. The inability of a vendor to make title iv aecordanee with the condition 

’ of bis bond is sufficient to excuse the vendee from preparing and ten- 
dering him a deed. 

5. A plea to an action on a bond, conditioned to make title free from atl 
incumbrances, that the vendur by deed conveyed to the vendee the fee 
simple title to the land free from all incumbranees and that he ace: pted 
the same, is good in bar of the action. 


Error to the Circuit Court of Marengo. Tried before the 
Hon. Geo. D. Shortridge. 


Tuts was an action of debt on a title bond by the defendant 
against the plaintiffs in error. ‘The bond was executed by one 
James Martin and Sarah Martin, the latter being now the wife 
of Malaleel Johnson, her co-plaintiff in error, and is condi- 
tioned to make title in a reasonable time to a tract-of land in 
Marengo county. ‘The declaration commences “ John Collins, 
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plaintiff, complains of Malaleel Johnson and his wife, Sarah 
Johnson, formerly Sarah Martin, defendants in this suit,” &c. 
and alleges that “the said defendant Sarah, together with one 
James Martin, who is not sued in this action, and before her 
intermarriage with the said Malaleel, heretofore, to-wit, &c. by 
her writing obligatory sealed, &c. acknowledged herself to be 
held and firmly bound to the plaintiff in the just and full sum of 
thirty-two hundred dollars, &c.; and the said plaintiff says that 
said writing obligatory was made with a condition thereunder 
written,” &c. It then sets out the condition, which is that the 
said James Martin and Sarah Martin should “ina reasonable 
time” make to the said plaintiff or cause to be made to him “a 
good and lawful title free from all incumbrances,’’ &c. The 
declaration goes on to aver that the said James Martin, “and 
the said defendant Sarah, and the said defendant Malaleel since 
his intermarriage,’ have not regarded their said obligation, &c. 
but on the contrary “Sarah Johnson, formerly Sarah Martin, 
and her husband Malaleel Johnson, John Wesley Martin, Fran- 
cis Martin, Laura A. Martin, Esther Elizabeth Martin and 
Sarah A. Martin, who at the time of making the said writing 
obligatory hereinbefore-set forth and continually from thence 
until and at the time of the eviction, ejection, and expulsion herein- 
after mentioned had, and who siill have lawful right and title to 
the said premises with the appurtenances, did enter on the same 
in and upon the possession of the said tenements and ejected, 
expelled and removed the said plaintiff against the will of the 
said plaintiff, by due course. of law from the possession,” &c. 
By reason whereof, &c. . Seven pleas were filed to the decla- 
ration, to each of which a demurrer was interposed. The de- 
fendants below asked the court to visit the demurrer on the 
declaration, but the court overruled the motion and sustained 
the demurrer to the seventh plea only. That plea avers that 
James Martin after the execution of the bond made and deliv- 
ered a title and deed in fee simple for the land to the vendee 
and that he accepted the same, &c. By the bull of exceptions, 
it appears that the title-bond was introduced and proved and 
that after it was made the plaintiffs in error and Jolin W. Martin 
and five other children of Peter Martin, deceased, sued Collins 
for the land and recovered it of him at the fall term 1847, of 
Marengo Circuit Court. ‘There was no proof that Collins had 
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ever demanded title of Sarah Martin (Johnson) or her hus- 
band, or had prepared and tendered a deed to be signed. 
It was admitted that one-seventh part of the land belonged to 
said Sarah, and it was proved that some of the children of Peter 
Martin were at the time of the making of the bond and still are 
under age. Whereupon defendants (below) asked the court to 
charge the jury that unless it appeared from the evidence that 
the plaintiff (Collins) had demanded a-conveyance, or had pre- 
pared and tendered a deed to be signed—he was not entitled to 
recover in this action,. which charge the court refused. ‘T'o 
the rulings of the court the defendants excepted and now as- 
sign them as error. 


Brooks and Vary, for the plaintiffs in error: 

1. The declaration is defective and the demurrer should have 
been sustained to it. The allegation is that Sarah Jebnson 
made the bond “before her intermarriage with” her present 


husband. But the husband is liable for those debts and en- | 


gagements of the wife only which were made while she was sole 
and unmarried ; be is not liable-for debts contracted by her du- 
ring a former marriage—Clancy on H. & W. ‘The deelara- 
tion should contain all the facts necessary in point of law to 
sustain the plaintiff’s action, and they should be set forth with 
certainty.——1 Chitty Pl. 244.. Therefore the omission to state 
that the wife made said bond while sole, is fatal. Every thing 
shall be taken most strongly against the party pleading ; as for 
instance, if the words be equivocal they must be construed most 
strongly against the pleader.—1 Chitty Pl. 237; Tanner v. 
White, 15 Ala. 798. 

- 2. A declaration on a title bond for a failure to make title, 
which neither avers that the plaintiff demanded a title of the 
vendor nor that he prepared and tendered a deed to the defend- 
ant and demanded its execution, is fatally defective-—Johnson 
v. Beard, 7 Smedes & Marsh. 214; 1 Chitty Pl. 330-34. 

. 3. The recovery in ejectment of the lands from the plaintiff 
below and his eviction, are not a breach of the bond and do 
not execuse the vendee from the duty of preparing a deed and 
demanding its execution. ‘lhe bond does not show that the 
obligors sold the land to the obligee—nor do the obligors stipu- 
late for title in themselves at the time of the execution of the 
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bond or for the possession and quiet enjoyment of the land by 
the obligee. The terms of the bond conclusively show that the 
obligors ‘had no title, or rather not a perfect title at the time of 
its execution. But if the obligors had title they had‘a right 
notwithstanding their bond to maintain ejectment against the 
obligee and expel him.—Haley et al. v. Bennett, 5 Port. 452 ; 
Chapman v. Glassell, 13 Ala. 50. And surely the assertion of 
that right would not subject’ them to an action for damages.—— 
See, also, 10 Ala. 883; Sugden on Vendors, 281-85. 

4. The demurrer to the seventh plea should have been over- 
ruled. It alleges that James Martin made a conveyance in 
conformity to the bond and that the same was accepted in fulfil- 
ment of his obligation. Collins having accepted the deed 
could maintain-no action upon the bond against Martin.—Creigh 
v. Berlin, 1 Watts & Serg. 83;‘Cronister v. Cronister, ib. 442; 
Houghtaling-v. Lewis, 10 Johns. 306. 


Mannina, for the defendant: 

1. If under the terms of the contract in this case Collins was 
bound to demand a deed at all, he was not bound to do so if 
(as the declaration alleges) the title was in others—and the plain- 
tiffs in error joined with those others in a suit by which he had 
been ejected and expelled from the premises. ‘The law does 
not require the performance of a nugatory act.—Blann v. Smith, 
4 Blackf. R. 517; Hant v. Rives, 5 ib. 177; Hill v. Hobart, 4 
Shepl. R. 164; 16 Maine. 

2. Admitting as law the decision in Wade v. Killough, 5 St. 
& Por. 450, dat the purchaser of land is bound to ane the 
deed prepared and to tender it to the vendor to be signed, yet 

in that case the question was considered abstractly, or else with 
reference to the terms of the bond then before the court, by which 
the obligor was to “‘erecute’’ titles, and upon a specified day. 
But in this case the obligors stipulate that they will “muke or 
cause to be made’’ a good. and lawful title,—Hill v. Hobart, 4 
Shepl. 164, and that they will make it not after request, (as in 
the last cited case,) but ‘tn a reasonable time.” Collins had 
no right to say when’ it should be made. But he having paid 
for the land they agree in effect to procure the titie and make or 
cause it to be made to him in such “reasonable time” as they 
should need for the purpose. They must at least procure the 
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title and furnish him with an abstract of it, before he can be 
required to prepare the deed. Instead of which they confede- 
rate with others who have title, and put him out of possession. 
Sugd. on Vend. Ch. 9, § 1, p. 447-520; Dearth v. Williamson, 
2 Serg. & MR. 498-500-1; Tinney v. Ashley, 15 Pick. R. 546. 

3.. Issue was taken on the third plea, which avers a readiness 
and willingness of the defendants-to make title, and the defend- 
ants having had the opportunity to make good that defence and 
failing to do so, the defeet in the declaration, if it be one, should 
not be made a ground of reversal. 

4. The fifth plea alleges simply and singly that James Mar- 
tin had made and delivered to Collins a title and deed in fee 
simple to the land, and that Collins had accepted it in discharge 
and satisfaction of the bond; and thereupon issue is taken. And 
then the seventh plea repeats the same averments about the 
delivery and acceptance of a deed conveying a good and lawful 
title free from all incumbrances, in compliance with and as a 
fulfilment of the stipulations in the bond; after which it is fur- 
ther alleged that Collins released Martin of and from his deed 
and the covenants therein contained. But this does not make 
the seventh plea differ in substance or legal effect from the fifth, 
and: the plaintiffs in error having had a trial and the verdict of 
a jury upon a special plea, which not only “tolerated” evi- 
dence that would be necessary to support this seventh plea, but 
did not “ tolerate” any other evidence than such, have not been 
injured. 

. 6. In regard to the refusal to charge, as shown by the bill of 
exceptions, it is plain there is no error. The charge asked 
and refused was not that plaintiff below ought not to recover 
for the one-seventh part that belonged to Mrs. Johnson, but that 
plaintiff below was‘ not entitled to recover az all in this action, 
notwithstanding the covenants in the bond had never been per- 
formed, and the defendants below had united with others to put 
the plaintiff out of possession. ~ 








CHILTON, J.—The plaintiffs in error, who were the de- 
fendants below, were sued in an action of debt upon a title bond 
executed by one James Martin and the defendant Sarah, then 
called Sarah Martin. ‘The defendants pleaded several pleas, 
to one of which, the seventh, a demurrer was sustained and they 
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ask that the demurrer be visited upon the declaration, but 
which as to it was overruled by the court, and the first questicn 
which claims our consideration is whether the court properly 
overruled the demurrer. The first objection to the declaration 
is that it does not aver the marriage between Sarah Martin and 
the defendant Johnson, and that it fails to show that Sarah was 
sole when she entered into the contract upon which the action is 
brought. The declaration commences—* John Collins, plain- 
tif in this suit, complains of Malaleel Johnson aud his wife, 
Sarah Johnson, formerly Serah Martin,-defendants in this suit, 
in a plea that they render unto him,” &c. It then proceeds, 
‘“‘ For that whereas the said defendant Sarah, together with one 
James Martin who is not sued in this action, and before her 
intermarriage with said Malaleel,” on &c., at &c. signed, sealed 
&c. the-agreement sued on which is set forth. In assigning the 
breach the declaration again alludes to the marriage thus: ‘And 
the’said plaintiff in fact saith that the said James Martin and 
the said defendant Sarah, and the said defendant Malaleel since 
his intermarriage, have not regarded their said obligation so by 
the said James Martin and the said defendant Sarah made as 
aforesaid, and have not made or caused to be made to the said 
plaintiff a good and lawful title free from all incumbrances to 
the said tract of land in the said bond described, &c. We 
think this declaration sufficiently shows the character in which 
the defendants are sued and the grounds upon which the hus- 
band is sought'to be charged. It is certainly true that the decla- 
ration niust allege all the circumstances unecessary for the sup- 
port of the plaintiff’s action—1 Chitty’s Pl. 254-5, and that 
if husband and wife sue upon a debt due to the wife dum sola, 
or are sued fora debt due from her and contracted while sole, 
the declaration must show that they sue or are sued as husband 
and wife, and that the demand accrued to or against the wife be- 
fore the marriage, but a distinct averment in the declaration other 
than in the commencement and the breach is not required. 
The forms given by Mr. Chitty, vol. 2, p. 463-4-6, sufficiently 
indicate this to be the rule. The declaration in the case of 
Strickland v. Burns, 14 Ala. 511, did not conform to these 
precedents; for there neither the writ nor declaration mentioned 
the plaintiffs as husband and wife. So neither did the case of 
‘Panner v. White, 15 Ala. 79S; for in that the parties were not 
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sued as husband and wife, and the only intimation given by 
the court that they occupied that Telation towards each other 
was in the breach. This was held insufficieht, but although 
this was a “departure from the established precedents, I speak 
for myself when I say that I am strongly inclined to doubt the 
correctness of that decision, the declaration avering that the 
defendant, E. A. Read, made the note sued on while unmar- 
ried, and the breach stating that she did not pay it whilst un- 
married, ‘nor has either of the defendants paid it since their 
intermarriage.” Whether this is not a-sufficient ayerment on 
general demurrer, is a question which should it again arise, | 
should be disposed to look into. .The declaration before us 
does conform to the precedents above refered to and which we 
regard sufficient, except it does not aver that Mrs. Johnson 
made the bond while sole and unmarried, but merely that she 
executed it “before her intermarriage with said Malaleel.” 
We do not think that the pleader was bound to go on and 
negative every matter which might have rendered her incapable 
of entering into a valid contract—such as that she was sane, 
had attained the age of twenty-one, or that she was sole. We 
must intend she was sole at the time of her intermarriage with 
the defendant Johnson, and the declaration avérs that she 
executed the bond sued on before that period. —See Evans v. 
The State Bank, 15 Ala. 84-5. 

There is, however, another question which remains to be 
considered, and which is not wholly free from difficulty. We 
allude to the point raised by the defendants not oniy in the form 
ofan objection to the count, but also in the form of instruction 
from the court to the jury, in respect to the tender of a deed 
and demand of title on the part of the plaintiff below. ‘The 
condition of the bond is that that the obligors make or cause to 
be made to the vendee within a reasonable time a good and 
lawful title free from all incumbrances. In Wade v. Killough 
et al. 5 Stew. & Por. 450, it was held that one who becomes 
the vendee of real estate and takes a bond for title is bound to 
prepare and tender a conveyance to the vendor; and further, 
that if the vendee desires an abstract of title to enable him to 
prepare the conveyance, it is his duty to demand it of the ven- 
dor. We are not aware that this decision has ever been de- 
parted from in this court, and we think it conforms to the set- 
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tled doctrine inthis country. —7 Smeeds & Marsh. Rep. 214. 
This the vendee has not done in the case before us» But it is 
insisted that the fact alleged in the declaration, that the vendee 
has been ejected by the vendor and others in an action of 
ejectment, dispenses with demand of title and puts the vendee 
in default. We do not think so. The. declaration fails to 
show that the vendors cannot make or cause to be made a good 
title. Lmequity the vendee is considered the owner of the land, 
but at law the vendor before he makes a ¢onveyance is the 
owner. He may bring ejectment against him and turn him out 
of possession, -and the vendee must file his bill for a specific 
execution or a rescision of the contract, as the circumstances 
may justify. The recovery in ejectment is not a breach of 
the bond, if the vendor has not otherwise been put. in default. 
The vendor being regarded in the light of a mortgagee, is by 
-his detion bat asserting one of the several remedies afforded the 
mortgagee as'a means of realising his debt. This is suffi- 
cietitly shown by the cases of Haley et al. v. Bennett, 5 Por. 
Rep. 452, and Chapman v. Glassell, 13 Ala. 50; see, also, 
Sugden on Vendors, 248; Archbold’s Law of Nisi Prius, 320. 
Iv is very clear then "that the institution of the action against the 
vendee and his eviction by the vendor does not dispense with 
demand of title and the tender of a deed. Non constat, but the 
vendor would have made a title or have caused one to be made 
had the vendee demanded it, and that a great while has élapsed 
since the execution of the bond does not dispense with the 
necessity of action on the part of the vendee in putting the seller 
in default. But it is insisted that we ought not to reverse for 
this insufficiency in the declaration, because the defendant had 
the benefit of the same matter under a plea putting directly in 
issue the ability and readinéss of the obligors in the bond to 
make title and the failure of the plaintiff to tender a deed. 
This position of the learned counsel cannot be upheld as a 
legal proposition. Had the declaration avered a tender of a 
deed to be signed and a refusal being a necessary averment, the 
plaintiff would have been required to prove it. ff having made 
-no tender he seeks to excuse his failure by an averment of the 
inability on tife part of his vendors to comply, then this nega- 
tive averment becomes material to his action, constitutes one of 
the grounds upon which it rests, and devolves upon the plain 
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tiff the onus of making good the. averment by at least prima 
facie proof. Mr. Greenleaf lays dowu the law to be, that 
where the establishment of a negative fact is an essential ele- 
ment in the plaintiff’s cause, he takes upon himself the burden 
of proving such fact not by plenary but prima facie proof.—1 
Greenl. Ev. § 78, (3d edit.) Overruling the’ demurrer and 
putting the defendant to his special plea, transfered the burden 
of proof from the plaintiff to the defendant, and thus imposing 
on him the proof which he would not otherwise be required to 
make, the legal intendment is that he was prejudiced thereby. 
We cannot therefore undertake to say the party was not in- 
jured by the action of the court upon the demurrer. It does 
not appear but that he may have been, and in such cases the rule 
established by this court requires us to reverse.—Haggerty v. 
Bradford, 9 Ala. 567; Falls v. Weissiager, 11 ib. 802; Morrison 
v. Judge et al. 14 ib. 182; Ex’rs of Robertson v. Allen, 16 ib. 106. 
There is nothing shown by the declarations in this case which 
takes it without the rule laid down in Wade v. Killough (5 St. 
& Por: 450.) There, as in this case, the undertaking to con- 
vey a good title was absolute. In that, the parties fix upon the 
time for the conveyance ; in this, upon a reasonable time. We 
do not see how this difference can affect the application of the 
rule, for what shall constitute a reasonable time can as well. be 
determined upon by one of the. parties as the other. Both that 
case and this are altogether distinguishable from the case of 
Williams v. Harper, 1 Ala. Rep. 502, in which the vendor 
agreed to make titles &c. by a stipulated time (25th Dec. 1837,) 
‘* provided the defendant should succeed in making good: his 
claim ‘to said land; and if he should be satisfied by the first day 
of April then next of the validity of his claim to the same, he 
-was then (April 1837) to execute his bond for title. But if he 
failed to make good his title by 25th Dec. 1837, then he bound 
himself to pay $2500, with interest” &c. Here the obligation io 
make a title depended on a contingency known peculiarly to the 
vendor, and the court very correctly held that if he would avoid 
the payment of the $2500 on the ground that the vendee had ten- 
dered no deed, he shouid have notified him of the happening of 
the contingency. Here, the party absolutely efgages to make 
or cause to be made a good title &c. These remarks are 
applicable to the declaration, for that, as we have seen, 
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shows no excuse for failing to make a demand of title, or for 
not tendering a deed, the recovery against the vendee not 
being sufficient to dispense with such demand and tender. 
When we come to the facts of the case upon which the charge 
was asked, we are advised that the vendors had but one-seventh 
interest in the land, and that the other six-sevenths were in the 
heirs of Peter Martin, some of whom are infants—from which 
it would appear that no title, such as required by the bond, could 
have been made by the vendors to the purchaser. The question 
then arises, upon the charge asked for by the defendants and re- 
fused by the court, is it necessary to make a demand of title and 
tender of a deed to be executed by the vendor, when it is clear 
that they cannot convey such a title as the bond stipulates they 
shall convey. ‘The purchaser is entitled not only to a deed, but 
to a deed. which shall convey a title. free of all incumbrances, 
and for this the bond itself provides.—Cullum vy. The Bank, 4 
Ala. 21; Hunter v. O’Neal, 12 ib. 37. The vendors have had 
twelve years since the execution of the-bond to procure title, and 
none has been procured. Now we do not think the law requires 
of a purchaser to tender a deed to be executed, when if executed 
he may refuse to accept it; nor is a demand in such case ne- 
cessary, since it must prove equally vain and useless, the party 
being wholly unable to comply. The law will not make the 
rights of parties to depend upon such unmeaning ceremony— 
will not require him to do that which will be vain and fruitless 
when done. “Ler neminem cogit ad vana seu mutilia,” is the 
maxim, alike consonant with law and common sense.—Broom’s 
Legal Maxims, 117, note k. We conclude therefore that if 
reasonable time had elapsed for the vendor to perfect her title 
and she had failed to do so, and at the institution of this suit she 
was utterly unable to make or cause to be made a good title, 
such as the bond requires, there was no necessity for demand 
of title or tender of a deed.—Blann v. Smith, 4 Blackf. R. 617; 
Garnett v. Yoe, ante 74. The refusal of the court to give the 
charge requested was therefore correct. . 
As to the seventh plea, it is perhaps unnecessary that we 
* should say more than that in our judgment it is legally sufficient 
to bar the action. ‘The plea asserts that afier the making of the 
bond declared on, ‘James Martin by deed conveyed the fce sim- 
ple title to said land free from all incumbrances to the plaintyf, 
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and that said deed was accepted by said Collins as a full com- 
pliance with and fulfilment of the stipulations of said bond, and 
that afierwards said Collins released and discharged said Mar- 
tin of and from said deed of conveyance and all the covenants 
therein contained,’ &c.. The averment of release from the 
covenants in the deed is perbaps unimportant, as the plea would 
be good without it, but it. at most is surplusage. It is too clear 
to admit of argument, that this plea avering as it does a coin- 
plete compliance with and fulfilment of the condition of the bond, 
in the conveyance by the vendor and acceptance by the vendee 
of the title contracted for, is unquestionably good, but we should 
not.be disposed to reverse for sustaining the derurrer to it, 
were the declaration sufficient, since there were other pleas up- 
on which the party might have made and did make all the de- 
fence he could have made under this: Pleas which required 
less proof to sustain them than would have been required in 
support of this, but of the same kind. - Be this as it may, the 
case must be reversed and remanded for the insufliciency of 
the declaration—and the parties can be allowed to amend their 
pleading. 
Judgment accordingly. 


JUDGE OF THE CO.CT.OF LIMESTONE vs. KERR. 


1. A married woman cannot prefer a complaint under the statute against 
the alleged futher of a bastard, of which she has been delivered. 


Error to the County Court of Limestone. 


Bricket, for plaintiff in error :—It is insisted that under 
our statute wherever the child will by law be deemed a bastard, 
the mother may make the complaint. The 6 Geo. 2, c. 31, to 
be found on page 99, 2d vol. (new edit.) of Bacon’s Abridg- 
ment, uses the precise language of our statute: ‘Any single 
woman,” &c. Under that statute the English Courts have de- 
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cided that a married woman may make the statutory com+ 
plaint.—King v. Luffe, 8 East. 193. The case cited from 8 
East. 193, is similar to this case, and shows the error of the 
court. 


W. Cooper, for defendant:—The statute against bastardy 
is penal in its character and must be strictly construed. It can- 
not be extended to any other than the class named in it, to-wit, 
‘single’ women. In Kentucky their statute is directly analo- 
gous to our statute, and there it has been ruled again and again 
and finally settled—that the proceedings only apply in cases of 
single women having children.—Sund v. Nestor, 3 Dana, 453; 
Gaffary v. Austin, 8 Verm. Rep. 70; Davis v. Salisbury, 3 
Blackf. 424. 


DARGAN, C. J.—Mary R. Simpson filed a complaint be- 
fore Alexander Russell, a justice of the peace of Limestone 
county, in which she charged that she had been delivered of a 
bastard child and: that James H. Kerr was its father. A war- 
rant issued on her complaint and Kerr entered into bond with 
security to appear before the County Court at the next term, 
and to abide and perform the order and decree that might be 
made by the court. An issue was made up and submitted toa 
jury to try the fact whether the defendant was the father of the 
bastard child; upon the trial of which it appeared that Mary 
R. Simpson was a married woman, but that her husband had 
abandoned her several years before the birth of the child. On 
this evidence, the court instructed the jury that if they believed 
that Mary R. Simpson was a married woman, they must find for 
- the defendant, notwithstanding they might believe him to.be the 
father of the child. The statute under which these proceed- 
ings were had evidently contemplates that a single woman 
alone can prefer a complaint of bastardy against one who may 
be the father of the bastard. The language of the act is— 
*¢ When any single woman who shall be pregnant or delivered 
of a child which by law would be considered a bastard, shall 
make complaint,” &c. As this statute is penal in its nature it 
must be strictly construed, and a married woman cannot be 
permitted to prefer the complaint although she be delivered of 
a bastard during coverture. This construction was placed on 
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the act by this court, in the case of Pruitt v. The Judge of the 
County Court, 16 Ala. 705. 

It results from this view that there is no error in the record, 
and the judgment must be affirmed. 








MERRIWETHER vs. EAMES. 


1. Where a father without explanation sends a slave to the house of s 
daugkter, who has been long married, and permits it to remain there 
until his death, the law will presume that a gift was intended; but in 
euch case the presumption is not so strong as in one of a recent mar- 
riage, and less proof will be required to remove it. 


Error to the Circuit Court of Greene. Tried before the 
Hon. John D. Phelan. 


Tis was an action of detinue for a slave, instituted by the 
plaintiff against the defendant in error. The plaintiff claimed 
the slave in controversy under a deed of gift from his father, 
who was the son-in-law of Zachary Merriwether, deceased, and 
whose claim of title vested in an alleged parol gift by the said 
Zachary to his daughter. The defendant, as the husband of 
the widow, claimed under a bequest to her in the last will and 
testament of said Zachary Merriwether. The facts on which 
the plaintiff relied as establishing the gift from the said Zach- 
ary to his son-in-law are stated in the opinion of the court. 
The court charged the jury, that if the daughter and son-in-law 
were recently married, and a slave was semt home with them, 
the presumption would be that it was a gift, “but that this pre- 
sumption would not be raised when a slave is sent toa couple 
that have been long married.” ‘To this charge the plaintiff 
excepted and now assigns it as error. 


Hag & Murpuy, for plaintiff:—When a father sends home 
to the house of his son-in-law a slave without making any limi- 
tation or reservation as to the title he intends to confer, and 
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permits the slave to be held and controled by the son-in-law as 
his own property without making any claim or demand of him 
for four or five years, in a suit brought after the lapse of 
ten years, with a continued possession all this time in the son- 
in-law, the presumption is that it was a gift and the length 
of time elapsing after the marriage before the sending of the 
slave, does not change the rule.—Nichols v. Edwards et al. 16 
Pick. 62; Hill & Dick v. Duke, 6 Ala. 259; Carter’s Ex’r v. 
Rutland, 1 Hayw. 97; Killingsworth v. Zallicoffer, 2 ib. 72; 
Robinson’s Adm’rs v. Devone, 2 ib. 154; Hooe v. Harrison, 
11 Ala. 499. 


J. B. Cuarxe, for defendant: 

1. The sending of property by the father of the lady on or 
soon after the marriage to the house of the husband, may well 
be consideréd in consideration of the marriage, and as a part of 
the portioa of her father’s estate. 

2. The facts of this case, including the unrelinquished will, 
prevent any presumption of a gift from arising.—Miller v. East- 
man, 11 Ala. 609-13-14. 

3. But suppose that the sending a slave to a daughter and 
son-in-law at any distance of time from the marriage, unaccom- 
panied by any declaration, would raise a presumption of a gift, 
would that presumption be one of law or one of fact? The 
law will not presume a gift.—C. & H. notes, 296. Gift or no 
gift in this case depends upon tntention, and therefore a ques- 
tion of fact, not of law.—Olds v. Powell, 7 Ala. 655. 

4. If the question is one of fact, not of law, the court did not 
err in refusing to charge that in law a gift would be presumed, 
- because unaccompanied by a declaration that a loan was in- 
tended, for by so doing the court would have decided upon the 
question of fact—the intention to give-——Keene & West y. 
Macey, 4 Bibb, 35; S. C. 1 Pirtle’s Dig. 482, 4 4. 

§. If then the court was right in refusing to charge as asked, 
it follows that there was no error in the charge as given that 
the plaintiff can have a reversal upon, as it was to some 
extent an admission of the correctness of the charge asked—not 
a distinct charge unconnected therewith, but had reference 
thereto. i 

6. The presumption of gift which might arise from length of 
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possession, was not raised in the court below nor reserved for 

the consideration of this court; nor was the question of ade 
q 

verse possession. - 


PARSONS, J.—It appears by the bill of exceptions that 
Zachary Merriwether, the father of the wife of John H. Merri- 
wether, under the latter.of whom the plaintiff in error, whose 
name also is John H. Merriwether, claims the slave in contro- 
versy, early in the year 1835 sent the slave with her clothes and 
bedding in his wagon to the house of John H., his daughter’s 
husband, without any expression of his intentions at any time ; 
that the slave remained there until some considerable time after 
the death of Zachary Merriwether, which occurred in January 
1836, during which time the husband continued in possession 
and control of the slave as his own; ‘but it appears that Zach- 
ary Merriwether’s daughter had been married about twenty 
years to John H. Merriwether, her husband, at the time the 
slave was sent. 

The question which we have first to consider is this—Will 
the law upon these facts presume a gift? ° There was a good 
and usual consideration for a gift—his natural love and affection 
for his daughter. ‘There was also an act on his part, the act of 
sending the slave to his daughter’s house and of permitting her 
to remain there as long as he lived, which clearly indicated an 
imention to give his daughter some benefit in the slave. The 
law would certainly presume to this extent. Hence the true 
question is, Will it presume a gift or some less benefit? For 
the sake of certainty if for nothing else, we think a gift should 
be presumed; for if we should hold that a smaller interest 
should’ be infered, then the extent of that interest is entirely 
uncertain. ‘There was an act and a motive or inducement for 
it which were evidence of an intention to give, and if they 
amount to prima facie evidence of that intention then the legal 
presumption of a gift is clear. In the absence of any explana- 
tion, itis but reasonable to presume that all persons intend the 
most that can fairly be infered from their deliberate acts. If 
the act'may indicate more than was intended, they have the 
' power to give the necessary explanations. If these be omitted, 
the omission must be presumed to be intentional. There 
‘could be no controversy upon this question if this negro had 
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been sent soon after the daughter’s marriage. In that case all 
the authorities show that a gift would be presumed, unless the 
wife’s father could show that such was not his intention. But 
we think the law will presume an intention to make a gift from 
such acts, whether the daughter has been married for a long 
time or but recently; though the presumption may not be so 
strong in the former case as in the latter, and less would re- 
move it. The presumption of a gift is stronger if the daughter 
has been lately niarried, because that is the usual and appropri- 
ate time to make an advancement for a daughter. Yet it is 
very natural and perhaps usual for a father to a$sist his daugh- 
ter by a-gift of what she-needs long after her marriage, when 
her necessities or his fertune may have increased. 

There was some criticism at the bar upon the bill of excep- 
tions ; and indeed the charge requested and refused appears not 
to be appropriate to the whole-case. But the charge that was 
given must’have misled the jury in respect of the legal effect 
of the facts which we have considered, and for this the judg- 
ment must be reversed and the cause remanded. 

The charge that was given did not extend to the other facts 
stated in the bill of exceptions, and for that reason we have not 
adverted te them. 


RANDALL vs. SHRADER. 


1. In this State, the husband is not entitled to administration on his wife's 
* estate, to the exclusion of her children or one appointed at their re- 
quest. 


Error to the Circuit Court of Shelby. ‘Tried before the 
Hon. John D. Phelan. 


Rice & Morean, for the plaintiff in error: 
1. In no case is the husband entitled of right to administra- 
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tion upon the estate of his wife, on the mere ground that he is 
husband. He is not the “next of kin” of his deceased wile. 
Clay’s Dig. 220, § 1; Leakey v. Maupin, 10 Missouri, 368. 

' 8. The Orphans’ Court could not revoke the letters granted 
to Randall, by virtue of the 10th section found in Clay’s Dig. 
222, because there is no application made to revoke by “any 
of the executors, kindred or creditors of the deceased.” The 
application is by the husband, as husband, who is neither exe- 
cutor, creditor, nor of kin to his wife. 


Wuite & Rarsons, for defendant: 

1. Administration of the wife’s estate belongs to the husband. 
2 Black. Com. 504; 1 Com. Dig..486, b. 6; Cro. Cas. 106; 
1 P. Wms. 382; Str. Rep. 11148; 1 Hayw. 276; 1 Call 3; ib. 
15; 4 Leigh 15; 1 Yerg. 498. And this right is not confered 
by statute, but is a common law right.—1 Williams on Ex’rs, 
243-4; Watt v. Watt, 3 Vesey 244. The husband is not 
named in any of the statutes granting administration; but says 
the court in this last case, “the right of the husband is supposed 
in all the statutes.” 

2. Administration follows the right of distribution. This is 
the spirit of our statute, giving as it does to the party who pro- 
bably is most interested in the estate the right first to administer, 
and giving to all who are interested the right to administer, be- 
fore the court can grant administration to one not interested in 
the estate.—1 Call, 3; 4 Leigh, 152. The husband’s rights 
attached under the marriage contract, (if it is determined that 
the wife took by said contract a separate estate,) diminished to 
the extent of the wife's interest, and no farther, she having made 
no disposition of it during her life and dying intestate. ‘“‘When 
the settlement makes no disposition of the property in the event 
of the wife’s death, and provides only for her dominion over it 
during the coverture, the right of the husband over it as survivor 
is a fixed and stable right, over which the court has no control, 
and of which he cannot be divested. The settlement cannot 
by constructidn extend beyond the just and fair import of its 
provisions.” —By Kent, Ch. in Stewart v. Stewart, 7 Johns. Ch. 
246-8; Bailey v. Wright, 18 Vesey 49; Watt v. Watt, 3 Ves. 
243; 4 Yerg. 375; 10 ib.; 6 Hump. 127; Whitaker v. Whit- 
aker, 6 Johns. 
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CHILTON, J.—This was a proceeding instituted by Henry 
Shrader in the Orphans’ Court, to set aside the grant of letters 
of administration, or rather to have the same revoked, and him- 
self appointed instead of the plaintiff in error, to whom admin- 
istration was granted as the sheriff of the county, at the request 
of the children of the intestate. The Orphans’ Court refused 
to revoke the letters, and the case being carried to the Circuit 
Court by appeal, that court reversed the action of the court be- 
low, revoked the letters, and granted the same to Shrader, the 
applicant. 

The only point involved in the case is whether the husband 
is entitled to the administration under the laws of this State 
upon the estate of his deceased wife, to the exclusion of the 
children of the wife, or one appointed at their request. We lay 
out of view altogether the deed evidencing an ante-nuptial agree- 
ment. between Shrader and his wife, as having no influence 
whatever upon this question; for if the law does not give the 
husband the right to administer, the deed does not. We have 
anxiously looked into the authorities, and have examined the 
elementary writers with much care, to see if we could sustain 
the husband’s right to the administration; for we confess that 
it would be more consonant with our views of delicacy and pro- 
ptiety to have the settlement of the wife’s estate devolve upon 
him; but contrary to our first impression, and to what we could 
wish the law.should be, we are constrained to hold that in this 
State the law treats the husband as a stranger so far as concerns 
the grant of administration. Our statute reads as follows: “If 
any person die intestate, or the executors named in any testa- 
ment reuounce the executorship, or refuse or neglect for the 
space of forty days after the death of the testator to exhibit such 
testament for probate, then administration of the goods and 
chattels, rights and credits of such intestate, or of such testator 
with the testament annexed, shall be granted to the widow or 
next of kin of such intestate or testator, or to some of them; and 
in case of each of their refusal, then to a principal creditor or 
creditors of such intestate or testator; and if none of them will 
accept thereof, then to such other proper person or persons as 
will accept the same.”—Clay’s Dig. 220,41. By the 10th 
section, p. 223, it is further provided, “ that the administration 
so committed to any sheriff or coroner may at any time be re- 
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voked on the application of any of the executors, kindred or 
ereditors of the deceased, and the executor permitted to qualify 
or another administrator be appointed.” It is perfectly clear 
from the reading of these statutes that the husband, by virtue of 
them, has no right to the administration, unless he can be re- 
garded as next of kin, and it is well settled that he cannot be so 
regarded. In Watt v. Watt, 3 Vesey jr. 244, this precise point 
eame before the court, and Lord Chancellor Loughborough said, 
“the description of next of kin of the wife can in no respect ap- 
ply to the husband. He is entitled to the personal property of 
his wife jure maritt ; her personal property vests in him by the 
marriage. At the death of the wife, it is necessary for him to 
have an administration to enable him to get in her personal 
property ; the administration granted to him is granted to him as 
husband, and when you look at the statutes, there is no law that 
gives the hushand a right by force of the statute to administer 
to his wife. The husband’s right is supposed in all the statutes.” 
The widow is not regarded by the statute as the next of kin,— 
they both are named. By parity of reasoning, the husband or 
widower is not next of kin to his wife,—neither is he named. 
It is clear that he can derive no exclusive right tothe adminis- 
tration from the statute. We must then resort to the common 
law.to determine his right, as upon.that his right must exist, if 
it exist at all.. In Vanderveer v. Alston, 16 Ala. Rep. 494, we 
attempted to trace the history of the legislation of Great Britain 
upon the subject of administering upon.estates. It is therefore 
unnecessary to refer particularly to those statutes in this place. 
The courts of England seem not to agree as to the source from 
which the husband’s right is derived. At one time it was held 
that be had no such right either by the statutes or by the com- 
mon law,’and that the ordinary might well disregard his claims 
and grant the administration to the next of kin of the wife— 
Johns v. Rowe, Cro. Cas. 106; Tol. Ex. 84. Other judges 
have derived the right from the equity of the statute of 21 Hen. 
8, giving administration on the husband’s estate to the widow or 
next of kin, or to either —11 Vin. Abr. 84, n.; Toller, supra. 
Again, it is said to be derived from the statute of 31 Edw. 2, 
on the ground that the husband is “the next and most lawful 
friend ’’ of his wife—3 Salk. 22; and Bacon says, “It seems to 
have been always holden that the husband was entitled to ad- 
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ministration as best friend of his wife, within the words of this 
statute,” (31 Edw. 2,.§ 1, ch. 11,)—4 Bac. Abr. (Bouv.) 66. 
It is by the English authorities, however, considered unquestion- 
ably to exist, whatever may have been its foundation,— W’ms 
on Ex’rs, 243,—and is expressly recognised by thé 29 Car. 2, 
c. 3, § 25; Toller’s Ex. $4; Lomax 310; Ram on Assets 179. 
We think the true doctrine is stated by Lord Hardwicke as to 
the origin of the husband’s right, in Humphrey v. Bullen, 3 Atk. 
458, where he says, ‘At common law, no person at all had a 
right to administer, but it was in the heart of the ordinary to 
grant it to whom. he pleased,” &c. 

- ‘There is one view of the husband’s rights, as recognised by 
the elementary writers as well as by numerous adjudged cases, 
which, when taken in connection with the settled law of this 
State,.is conclusive to show that the administration does not be- 
long to him here. It is this; that the right of administration is 
made to depend upon the husband’s right to the property. It is 
but. the means the law. places in his power to possess himself of 
the wife’s choses in action, not reduced to possession by him 
during coverture. So it is said, if a wife make a will with the 
consent of her husband, he is not entitled to administration.— 
Bacon’s Abr. (Bouv.) 67, nu. a, citing 2 Stra, 1112; Marshall 
v. Frank, Pr. Ch. 480; Gilb. Eq. Rep. 143. So also, if a 
husband part with all bis interest in his wife’s fortune, says Mr. 
Toller, he shall not be entitled to the administration—p. $4 ; 
see also 4 Burns’ Ecc. L. 232; Williams on Ex’rs, 245. Itis 
true, that in England and the States of the Union which follow 
the English doctrine, if the husband die before administration 
on the wife’s estate, her next of kin administers, but holds the 
assets in trust for the next of kin of the husband. This is, how- 
ever, so far as I am advised, the, only exception tothe rule 
above stated; and in The Goods of Mary Gill, 1 Hagg. Rep. 
341, the court speaking of this matter said, “ ‘The practice of 
granting these adiinistrations to the representatives of the wife, 
when the beneficial interest in the property belongs to the rep- 
resentatives of the husband, is very inconvenient, and in defiance 
of all principle.” Notwithstanding the statute gives administra- 
tion to the next of kin, it is the constant practice to prefer the 
residuary legatee.—Ib., citing 1 Ver. 217. This proceeds upon 
the ground of interest, and there is withal a propriety in thus 
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confering the administration, since his interest may mainly de- 
pend upon the proper management of the estate, and in such 
case his interest becomes an additional incentive to duty. But 
to apply this principle: It is too well settled in this State by 
numerous decisions, which it would be unjust and ruinous now 
to overturn, even were we inclined to question their propriety, 
that the husband, though he survive his wife, is not entitled to 
her choses in action, unless reduced to possession during cov- 
erture.—See the cases collated in Vanderveer v. Alston, 16 Ala. 
497. If he have divested his wife’s title during coverture and 
survive, and sue in respect of such choses -in- action, they are 
his own, and the action must be in his individual name, and not 
as administrator of his wife—1 Lomax 301; t Wms. Ex. 564. 
In Tennessee and several of the other States, the husband is 
entitled to the administration, because he has the right to possess 
himself of and enjoy the wife’s choses in action. 

Having seen then that at common law no one could claim 
the right to administer, and that the statute law of this State 
confers on the husband no such right, but on the contrary both 
the statute and the well settled law evidently give the adminis- 
tration to the party interested in the estate, and having shown 
that by the established doctrine of this court the husband has 
no interest as distributee of the wife,.it necessarily results that 
he has no right to the administration, and having no right, he 
cannot call in question and procure the reversal of the order 
of the Orphans’ Court appointing another person.—1 Lo- 
max 186. 

The judgment of the Circuit Court is reversed and the 
cause remanded, that a decree may be made in conformity 
herewith. . 
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EWING vs. PECK & CLARK. 


1, After a judgment by default, although it may be necessary to execute 
a writ of inquiry, the defendant has not the legal right to plead to the 
merits of the action, whether his defence existed before, or arose after 
the rendition of the judgment. 

2. The right of a bankrupt to protect himself against the payment of all 
debts from which he has been discharged is perfect and unqualified ; and 
he may therefore supersede and quash an execution issued in a suit, to 
which he had not the legal right to plead his discharge before the judg- 
ment was rendered against him. 


Error to the Circuit Court of Tuscaloosa. Tried before the 
Hon. John D. Phelan. 


J. L. Martin, for the plaintiff in error: 

In this case we rely on the following authorities to reverse 
the judgment.—Lacy, Terrell & Co. v. Rockett, 11 Ala. 1002; 
Gary v. Bates et al. 12 Ala. 544; Rives v. Garner, ib. 661; 
15 ib. 540. | 

The bankrupt having no interest in the amount of the re- 
covery, which was the only question to be settled by the court 
after his discharge, and’ that for aught he knew was a question 
with his assignee, judgment by default having been rendered 
pending his petition it was not incumbent on him to do any act 
for his protection—the claim was discharged as to him—and 
consequently all the evidences of it, by judgment by default 
or otherwise, he had nothing to do with. 

The only mode in which he could protect himself, is the one 
now pursued. If he had interposed his discharge to prevent 
the inquiry on the judgment by default, he could only have 
done so by plea puis darien continuance, and upon payment of 
costs from which he was discharged, which shows the incor- 
rectness of the requisition. 


Peck, for defendants : 

1. If the court'will relieve a party now, after so long a time, 
would it not have been bound to, have given the party leave to 
plead his discharge after a default merely; and if an application 
had been made to open the judgment and refused, ‘would not a 
mandamus have been granted? If the default was taken be- 
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cause the party neglected to plead a defence that existed at the 
time the default was taken, the rule would be different, but such 
is not the case.—See the case of Valkenburgh v. Dedrick, 1 
Johns. cases, 133, top page. This is a-much stronger case for 
the defendants in error than the one on the record. In this case 
an inquest by default was taken in July 1799. The discharge 
was obtained the February before. ‘The cause was at issue in 
July 1798, and the default made after that time and- before the 
inquiry was executed. Motion was made on these facts for 
relief, and the court say the defendant shows no reason why he 
did not give his discharge in evidence or plead it -puwis darien 
continuance, and having neglected to make his proper defence, 
we will not interfere to help him.—Seealso Palmer v. Hutchins, 
1 Cowen, 42, and note b. on page 44. Now I understand the 
court may exercise his discretion and refuse to set aside a de- 
fault when the party has neglected to plead a defence in exis- 
tence at the time default entered, but a good defence that arises 
after the default and before judgment or verdict, that is before 
final judgment; in such case the court would be bound to ‘set 
aside the default and let in the defence. Why have a discre- 
tion to refuse such a defence and then the moment judgment is 
rendered be bound to give relief on a motion and supersedeas ? 
Sucha rule is without sense, and therefore there can be no such 
distinction~ 

2. In this case the judgment final was rendered in May 1843: 
On this judgment a fi. fa. was issued within a year and a day. 
Now was not the party bound to seek this relief as soon as an 
opportunity offered; but here the party lies by till after a writ of 
error is barred before he seeks this remedy ; indeed six years 
had elapsed, and now the means of showing the discharge 
fraudulent may in ‘all probability be lost. It seems to me the 
case of Mason & Chambers v. Moore & Tulane, 12 Ala. 578, 
is analogous to this in principle. Again, why did not the party 
move for a continuance until it could be known whether he 
would be.discharged or apply to chancery for an injunction ?— 
Ex porte Jobn 8. Foster, 2 Story’s Rep. 182-59; Moseley v. 
Steele & Metcalf, 7 Ala. 295-302. Can this case be looked to 
without seeing that the defendant in error has neglected his pro- 
per remedy and has not been diligent? 
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DARGAN, C. J.—The defendants in error brought suit 
against Ewing to recover for services rendered as attornies. 
At the September term 1842 of the Circuit Court, judgment 
by default was rendered in their favor, but the inquiry of dama- 
ges was not had until the next succeeding March term. In 
December preceding the execution of the writ of inquiry, 
Ewing obtained a final certificate as a bankrupt, but did not ap- 
pear or controvert his liability at the time the writ of inquiry 
was executed and the final judgment rendered. An execution 
afterwards issued on this judgment and was returned by the 
sheriff no property. An alias being issued, Ewing moved to 
set it aside, but his motion was overruled, and to review the 
judgment of the court overruling the motion this writ of error is 
prosecuted. 

A final certificate of discharge duly obtained by a bankrupt 
is a complete and perfect defence to all suits founded on debts 
owing by the bankrupt at the time of filing his petition for the 
benefit of the bankrupt act, except such debts as are exempted 
from the operation of the act. If no judgment has been ren- 
dered at the time he obtains his certificate; lie may plead it in 
bar of a recovery ; or if judgment be then rendered and execu- 
tion is afterwards issued, he may move to set it aside.—Cog- 
burn et al. v. "Spence et al. 15 Ala. 549; Maybry et al. v. Hern- 
don, 8 ib. 848. But the right of the bankrupt to protect himself 
from the payment of all debts from which he is discharged is 
perfect and unqualified, and he’is therefore ‘entitled to a day in 
court to make his defence without regard to the condition of the 
suit that may be pending against him at the time he obtains his 
certificate. If, however, no judgment has been obtained against 
him ‘and he has had an opportunity to plead his certificate in bar 
and fails to do so, he is then bound by the judgment and his 
certificate cannot protect him from its payment. So, too, if one 
has a release against a demand or other good defence and fails 
to make it when sued, he will be precluded from afterwards 
insisting upon it. The inquiry therefore is whether Ewing had 
the right to plead his certificate in bar before the inquiry of 
damages was had? If he had not, he may supersede the exe- 
cution. After a judgment by default has been rendered, al- 
though it may be necessary to execute a writ of inquiry to as- 
certain the damages, the defendant has not the legal right to 
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. plead to the merits of the action. It is true he may move the 
court on affidavit of merits to set aside the default and allow 
him to plead to the merits, and the court may grant his motion 
on terms, which usually are the payment of costs, that he will 
plead issuably, and go to trial without delay.—Tidd’s Practice, 
vol. 1,568. But whether the court will set aside the default 
and allow the plea is a matter within the discretion and control 
of the court.—4 Taunton, S85; Tidd’s Practice, vol. 1, 569. 
If the court should refuse to set aside the default and allow the 
plea, such refusal could not be reviewed on a writ of error. 
Guided by these rules, we think the court erred in refusing the 
motion ; for it is certain that he could not plead his certificate in 
bar at the time of the execution of the writ of inquiry without 
setting aside the default, and whether the court would allew this 
was a matter of discretion ; and to hold that he must submit to 
the discretion of the court whether he should be allowed to in- 
terpose his certificate to protect him from the payment of a debt 
barred by it, would be in our judgment to subject an absolute 
and legal right to the control and discretion of the court. But 
the defendants in error contend that there is a distinction to be 
taken between a defence acquired. after a judgment by default 
and a defence that existed anterior to it; that though it is a 
matter of discretion whether the court will set aside the judg- 
ment and allow the defendant to plead the latter, yet the de- 
fendant has the legal right to plead thé former. We have 
examined. the authorities to which we have been refered with 
some care, but we cannot find that such a distinction has ever 
been recognised. Indeed it must be apparent from the very 
condition of the suit, that whether the defence was acquired 
before or after the default, the defendant cannot plead it with- 
out an application to the court to set the judgment aside, and 
this application to set aside the jadgwent and allew the plea is 
addressed to the discretion of the court, whether the defence 
existed before or was acquired subsequent to the rendition of the 
judgment. We are therefore of the opinion that the defendant 
did not have the legai right to plead his certificate in bar, and 
consequently must have the right to set the execution aside. 
In the case of Palmer v. Hutchins, 1 Cow. 42, the cause was 
at issue on the 3d day of October, when the defendant gave a 
relicta and cognovit: On the 8th day of the same month he 
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obtained a certificate of discharge as an insolvent debtor: At 
the next subsequent term judgment was entered for the plaintiff 
as of the October term preceding, and the defendant being ar- 
rested on a ca.sa. issued on the judgment, moved his discharge. 
The court said that where the defendant has had an opportu- 
nity to plead his discharge and failed to do it, he cannot be 
relieved on motion, but granted the motion on the ground that 
he could not have pleaded his discharge after giving the relectu 
and cognovit. So in the case of Baker v»Taylor, 1 Cow. 165, 
a verdict was rendered in 1819, but the judgment was not en- 
tered until 1823. Intermediate the verdict and judgment 
the defendant obtained his discharge. A fi. fu. being issued 
on the judgment the defendant moved to set it aside. The 
court said the discharge was too late to admit of its being pleaded 
and granted the motion. These authorities we think sustain 
the view we have taken, for although the cognovit was given in 
the one instance and a verdict rendered in the other, yet no 
final judgment had been rendered. Until this is done the 
record .of the cause is in fier: and under the control of the court. 
The court had the right to set aside the verdict and to allow 
the defendant to plead his certificate, but a motion for that pur- 
pose is addressed to the discretion of the court and is not a 
matter of legal right. We can see no difference in principle 
between the case cited and the case at bar. The court could 
have set aside the default and allowed the plea, but it was a 
matter of discretion whether. the court would do it or not. The 
court could have imposed terms in setting aside the default, and 
if the motion had been refused it would not have been an error 
that could have been reviewed by this court. The right, how- 
ever, of the defendant to insist on his discharge in bar of the 
collection of the debt is absolute and unqualified, and he is not 
bound to submit either to the discretion of the court, whether 
he will plead it or not, nor to terms as a condition on which he 
shall be allowed to plead it. But if the condition of the suit be 
such when he obtains his certificate that he has not the legal 
right to plead it in bar, he may move to set the execution aside. : 
The judgment must be reversed and the cause remanded. 
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1. J. by deed conveyed certain lands to a trustee: to indemnify his securi- 
ties on a debt due to the Bank, and subsequently availed himself of the 
benefit of the bankrupt act. Pending the application and. before his 
final discharge in bankruptcy, R., having recovered a judgment and sued 
out execution against him, paid the debt due to the Bank, and procured 
a sale of the lands under and pursuant to the deed of trust, at which sale 
she became the purchaser. Held— 

Ist. That the execution, issued on the judgment in favor of R., was void- 
able merely, and was sufficient until avoided to entitle her under the 
statute. (Clay’s Dig. 256, 3 6,) to discharge the debt secured by the 
deed of trust, and have the lands sold under it for her use and benefit, 

2d. That such sale vested in the purchaser both the legal and equitable 
title to the lands. 


Error to the Circuit Court of Marshall. ‘Tried before the 
Hon. Geo. Goldthwaite. 


Tuts was an action of trespass to try title to certain parcels 
of land in Marshall county, and was instituted by the defendant 
against the plaintiffs in error, who are the heirs at law_ of -Mar- 
garet Roden, dec’d. By a bill of exceptions found in the re- 
cord, it appears that the plaintiff. below introduced in evidence 
patents from the United States to him for the lands in contro- 
versy, dated in 1833, and a-deed’for the same from Septimus 
B. Cabiness, the Assignee in Bankruptcy for the Northern Dis- 
trict of Alabama, bearing date the 11th March 1844—also a 
transcript from the District Court of the United States for said 
District, showing that he filed his petition in bankruptcy on the 
19th April 1842, was declared a bankrupt in November of that 
year, and obtained a certificate of final-discharge in May 1843. 
The defendants read in evidence a deed of trust with power of 
sale; from said plaintiff to Josiah Tidwell, executed on the 18th 
day of January 1842, by which he conveyed said lands to the 
said ‘Tidwell in trust to indemnify and protect John Baker and 
David Ricketts, as his securities on a note, for the sum of five 
hundred and fifty-five dollars, due to the Branch Bank of the 
State of Alabama at Huntsville, and payable on the 24th of 
April 1842. They also introduced in evidence the record of 
a judgment and an execution issued thereon, in favor of their 
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mother, Margaret Roden, against the plaintiff, which was ren- 
dered on the 22d August 1842, in a suit commenced prior .to 
the filing of the petition in bankruptcy; proved the payment 
by her, on the 1st November 1842, tothe said bank of one 
hundred and eighty dollars,.the balance then due on said note, 
the sale of the lands on the 24th January 1843, under said 
trust deed by the trustee, at her instance and request, after due 
notice thereof, to pay the said sum of one hundred and eighty 
dollars, and her purchase at said sale; and read in evidence 
after the proof of its execution, a deed from said Tidwell for 
said lands, in pursuance of said sale, and purchase. They 
further gave in evidence a transcript of the schedule filed by 
the plaintiff with his petition in bankruptcy, from which it ap- 
peared that he had not rendered in said lands as his property. 
The court charged the jury in substance that an execution is- 
sued on a judgment, which was rendered against the plaintiff 
pending his application for the benefit of the bankrupt act, was 
not’ sufficient to authorise the said Margaret Roden to pay off 
the balance due on the note, secured by the deed of trust, and 
have the lands sold for her benefit under said deed. To this 
charge the defendants excepted and now assign it as error. 


Rosinson and C. C. Cray, Jr., for the plaintiffs in error: 

1. The lien created by the mortgage was not avoided by the 
discharge of the mortgagor (defendant in error) in bankruptcy. 
Stewart v. Anderson etal. 10 Ala. 504. Hence it is manifest 
that if the mortgagee had sold at the instance of the creditors 
secured inthe deed, the purchaser would have obtained a title 
which the bankrupt mortgagor or his assignee could not de- 


feat. 
2. The judgment obtained by Margaret Roden against de- 


fendant in error, after the latter had filed his petition in bank- 
ruptcy, was not void, but only rvedable.—Cogburn & Powell v. 
Spence & Elliott, 15 Ala, 549. Hence the judgment not being 
set aside and the execution issuing thereon not being superseded, 
Margaret Roden on paying the debt secured by) the deed, 
was entitled to all the rights of the creditors secured by the 
deed. If so, the title she acquired from the trustee was 
good against the bankrupt or his assignee—Clay's Dig. 256, 
§ 6. The charge of the court was predicated on the errone- 
23 


346 ALABAMA. 
Roden et als. v. Jueo. 








ous opinion that the judgment was void, and therefore we 
were not entitled to the rights of creditors under the trust deed. 

3. The proof showed that defendant in error did not in his 
schedule prefer any title, legal or equitable, to the land sued 
for. He thereby disclaimed any right to or interest in the land 
and is estopped to assert a claim in fraud of eurs which he re- 
cognised and admitted. — 


Baicxe.t, for the defendant: 

1. The decree in bankruptcy relates tothe filing of the peti- 
tion.— Kittredge v, Warren, 7 Law Rep. 82. 

2. All the rights and property of a bankrupt at the time of 
filing his petition vest in the assignee by relation; no lien in 
favor of creditors can therefore afterwards attach, either by act 
of the bankrupt or by judgment.—United States Dig. (1847) 
87,.4 111. 

3. The policy of the bankrupt law is to make .an equal di- 
vision of all the bankrupt’s effects between his creditors. No 
‘trace of diligence’ between his creditors will be tolerated.-— 
Ez parte, Foster, 2 Story’s Rep, 158; Everett v. Stone, 3 
Story’s Rep. 454. 

4. The rendition of judgment, issuance of execution and 
payment of the debt secured by the deed was an attempt on Mrs. 
Roden’s part to secure a preference over the other creditors: of 
the bankrupt, in violation of the spirit and policy of the bankrupt 
law, and is fraudulent.—(See the cases cited from Story’s Rep.) 

5. The decisions cited assert.that a judgment obtained afier 
the bankruptcy and before the final discharge, is a fraud on the 
bankrupt law if the plaintiff has notice of the bankruptcy. 
The law required notice to be given the creditors of the pro- 
ceedings in bankruptcy, and the court must presume that the 
requisitions of the law were complied with. ‘The proceedings 
inybankruptcy are constructive notice to ail grantees of property 
from the bankrupt.—Morse v. Godfrey, 3 Story’s Reps 364. 


* » 6. Avcreditor’s bill will not lie to subject property in the 





possession of a bankrupt acquired before the bankruptcy, be- 
catise it vests in the assignee.--U. 8. Digest, (1848,) § 36-45 ; 
see, also, 5 Law Rep. 19, 55, 216, 219. 

7. In ejectment by the mortgagor the defendant may prove 
by parol that the mortgage debt has been paid, and it is a good 
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éefence to the action.——Jackson v. Stackhouse, 1 Cow. 122; 
Runyan v. Mersereau, 11 Johns. 7. 

8. If the mortgage debt is paid no release is necessary to re- 
convey the title to the mortgagor.—Jackson v. Davis, 18 Johns.7. 

9. Money voluntarily paid by one person for the use of ano- 
ther does not create a liability, unless there is a previous re- 
quest or a subsequent promise.—Kenan v. Hollaway, 16 Ala. 
63. This case bears a striking analogy to the payment of an 
execution by a third person without a previous request. If the 
defendant avails himself of the payment he ratifies the act and 
becomes liable.—Rountree v. Hollaway, 13 Ala. 357. So 
here we insist that the deed was extinguished by Mrs. Roden’s 
unauthorised payment; that the assignee in bankruptcy was 
thereby invested with a legal title, and that Mrs. Roden’s rem- 
edy is by bill in‘echancery, to be subrogated to the rights of the 
beneficiaries in the trust deed, or by an action of assumpsit 
against the defendant, if he avails himself of her payment. 


PARSONS, J.—In Cogburn & Powell v. Spence & Elliott, | 
15 Ala. 549, it was the opinion of this court that an execution 
issued from a judgment which was rendered against a bank- 
rapt before he obtained his final discharge, was not void, but 
voidable only at the instance of the bankrupt; and that such an 
execution was a protection to the party at whose instance it was 
issued, until avoided. In that case the judgment was rendered 
before the commencement.of proceedings in bankruptcy; in this 
after, but before the’final discharge. We think this difference 
cannot be material in a question between the creditor and the 
bankrupt. It was held at this term, in Ewing v. Peck & Clark, 
that a bankrupt could by a proper proceeding avoid an execution 
issued from a judgment by default against him, which was ren- 
dered pending the proceedings in bankruptcy. In this case 
Mrs. Roden brought her suit against Jaco before he filed his 
petition in bankruptcy and recovered her judgment, as has been 
said already, before his final discharge. It does not appear that 
he made any defence, or that she proved her debt in the bank- 
rupt proceedings, or that she was an actual party tothem. A 
transcript of those proceedings is not made part of the bill of 
exceptions and cannot therefore be looked to. ‘To deny that 
a bankrupt may suffer a judgment to go against bim either pend- 
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ing his proceedings in bankruptcy or afterwards, because the 
debt sued for was contracted before he filed his petition, is to 
deny his right to waive the defence of bankruptcy. The bank- 
rupt act, it is true, authorises the assignee in bankruptcy to de- 
fend suits against the bankrupt, and there might be suits of a 
character to affect his rights as assignee. Whether the act by 
construction is to be restrained.to such suits or extends to all is 
not material, for in this case it does not appear that the as- 
signee did defend ; or if we were to presume that he did, we 
must presume that his defence was not good, because it did not 
prevail. ‘Then the judgment and execution to operate against 
the bankrupt alone, and to.bind his subsequently acquired pro- 
perty, were not void. It is a very different question when they 
are brought to bear upon the assignee, or to disturb his right to 
the estate which passed to him as such. The judgment or 
execution could create no lien upon the estate which had vested 
in the assignee before the judgment was rendered any more 
than a judgment and execution in ordinary cases can bind pro- 
perty which the defendant had sold and conveyed before the 
judgment was recovered. This view was certainly ‘not within 
the contemplation of Judge Story when he prepared his opin- 
ions in the cases to which we have been refered.—See ex parie 
Foster, 2 Story’s R. 158; Everett v. Stone, 3 Story’s Rt. 454. 
Those cases, however, were very different in their circumstances 
from this and we are not sure therefore that our opinion is 
necessarily inconsistent with his. We only hold that a judg- 
ment and execution recovered against a bankrupt pending his 
ptoceedings in bankruptcy are not void as against the bankrupt 
himself or his subsequently acquired property. It appears by 
the cases cited that the title of the assignee in bankruptcy to 
the estate of the bankrupt relates back to the time of filing the 
petition. This only proves that the judgment and execution 
had after the petition was filed created no lien on the land, but it 
does not prove, as we think, that they were void as against the 
bankrupt himself, or that they could not operate as a lien upon 
his subsequently acquired property until avoided by him. He 
might never think fit to do this, or he might never be able to do it. 
We may safely admit that there was constructive notice of the 
bankrupt proceedings to all concerned, but we cannot see that 
this alters the question. ‘I'he bankrupt may nevertheless waive 
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his plea or defence of the bankruptcy when sued for one of his 
old debts. It appears by the bill of exceptions that Mr. Jaco 
did not surrender his equitable interest in the lands for which 
he brought his action. His schedule in the bankrupt proceed- 
ings made no mention of those lands. He, however, intro- 
duced a deed from the assignee in bankruptcy for the same 
lands to himself, bearing date the 11th day of March 1844. 
Besides this, it appeared on the trial that the lands belonged 
theretofore to Jaco—that before he filed his petition in bank- 
ruptcy he conveyed them by his deed of trust. to Tidwell as 
trustee, to secure Baker and Ricketts as his securities in a 
note payable to the Branch Bank at Huntsville, and that the 
trustee pursuant to a potver contained in the deed of trust, sold 
and conveyed them to Margaret Roden, and ‘that the defendants 
below were her heirs at law and in possession of the land; and 
it appeared that this sale and conveyance were before the sale 
and conveyance from the assignee in bankruptcy to Jaco, and 
it does not appear by the bill of exceptions that the assignee 
had ever redeemed or offered to redeem the lands under any 
order or direction of the court in'bankruptcy, according to the 
11th section of’ the act or otherwise, or that he had instituted 
any proceedings to recover them, or to question the deed of 
trust in any way. It results from this that Margaret Roden ac- 
quired the legal title and that the saleby tlie assignee afterwards 
to Jaco at most conveyed only the eyuitable title. Upon this 
he could not recover in an action at law against one having the 
legal title. We say that the assignee’s deed conveyed to Jaco 
at most only the equitable title, that is, the right to redeem the 
lands from the deed of trust, as they had never been redeemed. 
It remains to be seen whether Jaco got even that right. As 
has been said, the lands were sold and conveyed to Margaret 
Roden by the trustee in the deed before they were sold or con- 
veyed by the assignee in bankruptcy to Jaco, the bankrupt and" 
former owner of the Jand. ‘The statute authorised Margaret 
Roden to pay the debt to the bank and to take the place of the 
persons for whose benefit the deed was made, because she had 
an execution against the maker of the deed, Jaco, and the trus- 
tee was bound to execute the deed upon her request.—Clay’s 
Dig. 256, §6. And it is perfectly obvious that it was not ne- 
cessary under the statute that there. should be any property up- 
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on Which'the execution created alien, in order to entitle the 
plaintiff in execution to discharge the debt secured by the deed 
(of trast and to take the place of the persons secured. Hence 
Mrs. Roden as plaintiff i in an execution against Jaco, which was 
good against him until he avoided it and: which might. bind his 
afier acquired property, was entitled to discharge the debt and 
to take the place of the persons secured. ‘The rights created 
by the deed of trust, instead of being taken away, were expres sly 
saved by the bankrupt act. And as there was nothing in the 
bankrupt act to suspend or take away the rights secured by the 
deed of trust, which was prior to the petition in bankruptcy, 
‘the sale under it by the trustee-conveyed to the purchaser a 
perfect legal and equitable title to the land. If there bad been 
‘a surplus arising fromthe sale above what was necessary to pay 
the residue of the debt to the Branch Bank at Huntsville, we do 
not say how that should have been disposed of, or whether it 
belonged to the assignee in bankruptcy or to Mrs, Roden to- 
‘wards satisfaction of her execution against the bankrupt. ‘There 
‘was no such surplus. . We have considered this case in view of 
the question, although not made by the counsel, whether this 
court must regard the bankrupt court as having acquired juris- 
diction and possession of the case between the assignee in 
bankruptcy and the persons secured by the deed of trust, or the 
branch bank, or the trustee in the deed. If it be admitted that 
this was so, as to which we express no opinion, still there was 
a sale by the trustee and that sale never was- set aside by the 
bankrupt court. Hence we do not take it as an absolutely void 
.sale—Murray v. Ballou, 1 Johns. Ch. R. 566. A lis pendens 
is notice, but a sale is not necessarily void in all instances 
though it may be set aside. 

The charge of the Circuit Court was, in our opinion, erro- 
neous. The judgment is therefore reversed and the cause 
"remanded, 
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1, A security in a claim bond is not a pwty to the issue formed to try the 
right of property, and unless it is affirmatively shown by the récord, that 
he appeared aud assented to it, it is error to render a judgment against 
him. 


Error to the Circuit Court of Mobile. Tried before the 
Hon. John Bragg. 


Certain slaves were. levied on by the sheriff of Mobile 
county under an execution in favor of George Bancroft, the 
intestate of the defendant in error, against Phillips Gayle, Wil- 
liam Bower and Duke Goodman, to which a claim was inter- 
posed by Richard W. Gayle and .bond given by A. J. Gayle, 
John Gayle and Daniel M. Riggs.. An issue was thereupon 
made up to try the right of property and after several continu- 
ances a judgment of condemnation was eutered in the Circuit 
Court against the claimant and all the parties to the claim bond, 
by virtue of an agreement signed by “J. Gayle,” as attor- 
ney of the claimant, and Chamberlain & Rapier, attorneys of 
the plaintiff in exeeution—which judgment and agreement are 
sufficiently noticed-in the opinion. of the court for an under- 
standing of the question involved. This judgment is now as- 
signed as error. 


Hoprxins, for the plaintiffs in error. 
Rapier and CampsBE Lt, for the defendant. . 


CHILTON, J.—We may concede for the purpose of this 
decision that John Gayle, named in the bond and the agree- 
ment set forth in the judgment entry, and J. Gayle, the attorney 
who signed the agreement, are the same, yet if the judgment 
’ be against Riggs and is erroneous, it must notwithstanding be 
reversed. 

It is insisted there is no judgment against the sureties of the 
claimant except for the cost, and that this irregularity can and 
ought to be rectified here at the cost of the plaintiffs in error. 
Let us examine this. The record recites, “This day came 
the parties by their attorneys, and by agreement of the parties it 
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is ordered by the court that the following agreement entered in- 
t» by the attorneys for the parties be spread upon the minutes 
of the court and made the judgment of the court.” ‘Then fol- 
lows the agreement as a part-of the entry, and this provides that 
an execution may issue agdinst the principal and the securities 
for the sum of seven hundred dollars with interest from the time 
of the condemnation of the property and for the cost, after the 
expiration of one year, if in the mean time the slaves condemned 
shall not be delivered to the sheriff of Mobile county to be sold 
in satisfaction of the plaintiffs’ execution, and the said debt re- 
main unpaid. This is then the judgment of the court so ex- 
pressly made by ‘its order. 

The next inquiry is, can we regard it as having been con- 
fessed by the securities or by any one authorised to confess 
the same for them. The entry says, “the parties came by their 
attorneys and by agreement of the parties, it is ordered,” &c. 
Now we think this recital would hardly upon a fair construction 
of it justify the conclusion that the parties themselves were in 
court and in proper person entered into the agreement to make 
@ previous agreement, which their counsel had made and re- 
duced to writing, the judgment of the court. But if we concede 
that “‘the parties”’ were in person before the court, still we must 
ascertain who they were, and to do-this we must leok to the 
entry and see who are intended. | The persons named in stating 
the case in the margin of the judgment entry were evidently 
the parties refered to, and they are the plaintiff and defendants 
in the execution, and the claimant. The names of the sure- 
ties in the bond are not to be found except in the body of the 
agreement which is ordered to be made the judgment of the 
court. So that to hold them concluded by the entry would do 
violence tothe plain language of the record, unless indeed we 
hold that the fact of their being sureties on the claim bond 
makes them parties to the trial of the right of property. But 
this cannot be so. If the trial had progressed and the property 
had been condemned in the ordinary mode, no judgment could 
have been rendered against the sureties on the bond even for 
the costs and damages which might have been assessed for de- 
lay. ‘* The bond is to have the force and effect of a judgment 
only in the event of a failure to deliver the property found sub- 
ject to the execution, and the summary process of execution 
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against the sureties is authorised only on this failure.” —Hughes 
et al. v. Rhea, Connor & Co. 1 Ala. 609-611. They were 
then no parties to the proceeding and cannot be considered as 
before the court by the recital that the parties came, &c. The 
" case is therefore reduced to this: J. Gayle, attorney for the 
claimant, agrees that a judgment may be entered against his 
client, Richard W. Gayle, and against two of the three sureties 
on the claim bond, (if A. J. Gayle whose name appears on the 
bond; may be regarded in the light of a surety,) when the record 
fails entirely to show that Riggs, one of the parties to the judg- 
ment, was before the court in any way. This is clearly an error 
for which the judgment must be reversed. It is unnecessary 
to examine the question raised by the counsel as to the powers 
of an attorney at law to confess a judgment for his client, for as 
between Riggs and J. Gayle, who entered into the agreement as 
attorney for the claimant, the relation of attorney and client is 
no where in the record shown to have existed, and the maxim 
applies—‘* Quod non apparet non est.”—Broom’s Max. 70. If 
in the absence of an averment in the record that the written ac- 
knowledgment of the acceptance of service of the writ was 
proved, we cannot intend that such proof was made so as to 
support a judgment by default, a fortiori must the record dis- 
close that one who is a stranger to the proceedings and against 
whom a judgment was rendered, was before the court either in 
person or by his authorised agent or attorney. 

We do not agree with the counsel that the party has not been 
injured by this judgment. The surety has the right to stand 
upon the terms of his contract, and it is very clear that his con- 
tract authorised no such judgment as the one rendered against 
him—as to presumption of injury from error.—See 16 Ala. 106; 
9 ib. 567. 

Let the judgment be reversed and the cause remanded, 


Darean, C. J., not sitting. 
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DAVIS vs. THE STATE. 


1. Proof of what a deceased witness testified to on a preliminary examina- 
tion before a justice of the peace, touching the same charge for which | 
the accused stands indicted, is admissible against him, although the 
examination was not reduced to writing. 

2 Insuch case it is not necessary to prove the language used by the wit- 
ness in giving his testimony ; its substance is all that is required. 

3. But proof of what a deceased witness testified to on a former trial is 
not admissible, unless the point in issue is the same. 


Error to the Circuit Court of Autauga. Tried before the 
Hon. John D. Phelan. ' 


Jupee & Gayte, for the plaintiff: 

1. The record in this cause shows that the evidence of Con- 
nolly was not reduced to writing by the committing magistrate, 
as the statute requires.—Digest, 449-50, §§ 25, 27, 33. And 
to render evidence taken before an examining court admissible 
“it must appear that the requisitions of the statute have been 
complied with, otherwise the proceedings would be extra-judi- 
cial.” —Roscoe’s Crim. Ev. 71; Ib. 73; Russel on Crimes, 660; 
Rex v. Smith, 2 Starkie, 208—see particularly the ncte at the 
end of the case; see, also, Tharp v. ‘The State, 15 Ala. 749. 

2. The witness Saunders could not recollect the questions 
propounded by plaintiff’s counsel on the cross-examination, nor 
the answers thereto. ‘This was sufficient of itself to have ex- 
cluded the whole of the evidence.—Gildersleeve v. Caraway, 
10 Ala. 260; Tharp v. The State, 15 Ala. 749. 

3. The examination was ended and the mittimus partly writ- 
ten before Connolly was examined ; and the fact that his testi- 
mony was not reduced -to writing shows that his examination 
was considered at the time extra-judicial. 

4. But in no aspect was Connolly’s evidence admissible in 
this case. ‘The cause in which he was examined was for the 
larceny of a buggy. This cause is for the larceny of a mule, 
and never was examined into by the committing magistrate. 


Artorney GenerAt, for the State. 
1. What a deceased witness swore on a former trial between 
the sume purtics, may be given in evidence in a subsequent trial 
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of the same cause, provided the whole of the substance of the 
deceased witness’ testimony be recollected, but the precise 
words need not be repeated.—1 Greenl. Ev. § 163; 10 Ala. 260; 
15 ib. 749, and authorities there cited. 

2. The witness, Saunders, states distinctly that he “‘ remem- 
bered the substance of the whole of the deceased witness’ testimony,” 
though there were questions asked and the. answers given 
** touching the same matters” upon which the magistrate exam- 
ined, that-he did ‘not particular remember.” This was suffi- 
cient to let in evidence of the deceased witness’ testimony. 

3. The only question in this case is, were the, parties the 
same before the justice and the Circuit Court? No one made 
complaint about the larceny of the mule, but that did not take 
away the authority of the justice to examine into it. A justice 
of the peace is an officer appointed to investigate the commis- 
sions of offences against the public—to bind over and commit 
offenders upon probable cause and. certify the examinations.— 
Clay 446 to 460. If it should appear that a separate and dis- 
tinct offence from the one complained of has been committed, it 
would. be his duty to examine into that also, just the same as if 
complaiut had been made. It would then be a case before the 
magistrate,—a dis pendens. Such is the case before the 
court. 

4. The reason for rejecting the testimony, unless the parties 
were the same in both trials, is based upon the want of an op- 
portunity to cross-examine. The reason of the law does not 
apply in this case, for the party had that opportunity and did 
cross-examine the deceased witness—* cessat rutio, cessat ipsa 
lex.’’—1 Greenl. 164. 

5. Evidence of what a deceased witness swore before a coro- 
ner’s inquest may be given, and the reason is that a coroner is 
an officer appointed by law and is presumed to discharge his 
duty fairly and impartially. ‘The saine reason applies to a jus- 
tice.—Bull. N. P. 242; 2 Johns. 17. . 


DARGAN, C. J.—The plaintiff in error was indicted and 
convicted in the Circuit Court of Autauga for stealing a mule. 
On the trial a bill of exceptions was taken which shows that 
the State introduced one Saunders, a justice of the peace, who 
swore that thedeceased was arrested and brought before him 
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on a charge of stealing a buggy, and that one Connolly who is 
now dead, testified before him on the examination of the charge 
and in the presence of the prisoner. The witness stated that 
he distinctly remembered the whole of the substance of Con- 
nolly’s testimony, but that after he had examined Connolly the 
attorney of the accused asked him some unimportant questions, 
which questions and the answers to them he did not particularly 
remember, and again repeated that he remembered the whole 
of the substance of his testimony. The testimony of Connolly 
was not reduced to writing by the justice. Upon this predicate . 
he was permitted to state what Connolly swore on the trial be- 
fore him, and which tended to prove that on the morning after 
the mule was stolen he saw it in the possession of the accused 
working ina buggy. There was no charge prefered against the 
accused before the justice for stealing the mule, nor did the 
justice take cognizance of or inquire into it. 

The counsel for the prisoner contend that the court erred in 
permitting the justice to give evidence of Connolly’s testimony 
before him, for three reasons—First, because the testimony of 
Connolly not being reduced to writing, parol proof could not 
be received to show what he stated; secondly, because the 
witness could not recollect the language of the deceased wit- 
ness nor the precise answers he gave to the cross-interrogatories 
propounded to him by the counsel of the accused; and thirdly, 
because Connolly was examined on a charge for the larccny of 
a buggy, and not for the larceny of a mule ; consequently what 
he said in reference to the larceny of the mule was incompetent 
evidence. 

1. The rule is well settled that in civil causes it is permissi- 
ble to prove what a deceased witness swore on a former trial of 
the same cause between the same parties —Gildersleeve v. 
Carraway, 10 Ala. 260; Greenl. Ev. § 163. And 1 see no 
reason why such evidence should be excluded in criminal cases. 
The same tests to elicit the truth have been or might have been 
applied to the testimony of the witness, whether he was exam- 
ined in a civil or criminal case, that is the witness was duly 
sworn by competent authority and the accused had the oppor- 
tunity of cross-examining him. In the case of ‘The Common- 
wealth v. Richards, 1S Pick. 434, the question was whether it 
was admissible in a criminal case to prove what a deceased 
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witness had stated on the examination of the accused before the 
committing magistrate. ‘The court held the testimony admissi- 
ble. In the case of The State v. Hooker, 17 Verm. 658, the 
game question arose under precisely similar circumstances and 
the court allowed the evidence.—See, also, The United States 
v. Wood, 3 Wash. C. C. R. 244; Johnson v. The State, 2 
Yer. 58. . These authorities, I think, sufficiently show: that the 
rule.is the-same in regard to the admissions of such testimony, 
whether it be in a civil or criminal case. It is true the statute 
requires that the testimony of the witnesses shall_be reduced to 
writing by the committing magistrate, but it does not in express 
words make such testimony evidence, if the witness should die, 
but we all know that testimony thus reduced to writing is legiti- 
mate proof after the death of the witness. How, I ask, does it 
become evidence? Not by force of the statute, for that does 
not make it evidence. It must therefore become competent 
proof upon the general rules of evidence—that is, the witness 
was duly sworn by competent authorityand the accused had the 
opportunity of cross-examining him. It is these tests that ren- 
der the testimony ofthe deceased witness competent proof, and 
not that it was reduced to writing. If therefore the committing 
magistrate shall fail or neglect to do bis duty in reducing the 
evidence taken, before him to writing, this will not take from the 
testimony of the deceased witness either of the tests requisite 
for its admissibility as proof. Nor was it the design of the act 
to alter the rules of evidence in reference to such testimony. 
It was only intended to preserve the evidence, but not to alter 
the law ja regard to its admissibility. ‘True if the magistrate 
had not omitted to do his duty and had taken down in writing 
the testimony of the deceased witness, this examination would 
have been the best evidence of what the witness swore, but as 
he failed to do it, this omission does not destroy the evidence of 
the deceased witness as competent proof, if it can be recollected 
and accurately stated upon another trial. 

2. Itis well settled by the decisions of this court, that if the 
witness can state the substance of the whole of the testiniony of 
the deceased witness, it is sufficient to enable him to give evi- 
dence of it, though he cannot recollect the precise words.—— 
Gildersleeve v. Carraway, 10 Ala. 260; Tharpe v. The State, 
15 ib. 749. It was formerly held that a person called to testify 
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to what a deceased witness had said must be able to state his 
precise words, but this rule has been relaxed, and it is now 
conceded that if the witness is able to state the substance of all 
the deceased witness said, that this is sufficient—Green]. Ev. 
§ 165; Connell v. Greene, 10 S. & It. 14; Coates v. Lenox, 5 
Rand. 31. We do not think this rule of law was violated in | 
permitting the witness to testify whem he distinctly remembered 
the substance of the whole of Connolly’s testimony. He could 
not recollect the precise answer to the cross-interrogatories, nor 
the interrogatories themselves, but remembered the substance 
of all the witness swore. In the casé of Tharpe v. The State, 
supra, the magistrate who was offered to prove what the de- 
ceased witness stated had: reduced only such portions of his 
testimony to writing as he deemed material at the time, and 
was then allowed to prove the substance of what he had reduced 
to writing. This we held to be erroneous, because the magis- 
trate did not undertake to state the substance of the whole the 
deceased witness said, but only the substance of that portion he 
had reduced to writing. Here, however, the writing stated 
that he remembered the substance of the whole of Connolly’s 
testimony. This brought his testimony directly within the set- 
tled rule, and that he could not recollect the interrogatcries or 
the precise answers to them, did not render his testimony ille- 
gal, if he could state the substance of all the deceased witness 
said both on his direct and cross-examination. 

3. But we think it clear that what Connolly stated tending to 
prove the larceny of the mule was incompetent proof. In or- 
der to admit such evidence the point in issue in both actions 
must be the same. Thus where the issue in the former action 
was upon acommon or free fishery, and in the latter upon a 
several fishery, evidence of what a witness since deceased swore 
on the former trial is inadmissible-—Melvin v. Whiting, 7 Pick. 
79; Greenl. Ev. § 164. The trial before the magistrate was 
on the charge of stealing a buggy—there was no charge pre- ' 
fered against the accused for stealing the mule, nor did the 
magistrate take cognizance of or examine into this charge. The 
issue or charge tried by the justice was not the same, but dif- 
fered widely from the issue or crime for which the prisoner was 
indicted. What Connolly said on the examination of the charge 
tried hy the justice therefore was wholly incompetent evidence 














JANUARY TERM, 1850. 359 
Walker v. Lauderdale, 








on the trial of this cause, and for this reason the evidence of 
the magistrate was improperly admitted and the judgment must 
be reversed and the cause remanded for another trial. 





WALKER vs. LAUDERDALE. 


1. An administratrix, who has been wrongfully dispossessed of slaves be- 
longing to the estate, may maintain an action of detinue fur them in her 
individual name. 


Error to the Circuit Court of Fayette. Tried before the 
Hon. Geo. Goldthwaite. 


Peck, for the plaintiff in error: 

Tn this case the defendant ‘sued in the court below and de- 
clared on her own title, as an individual. ‘The evidence intro- 
‘duced by her, on the trial, shows that in that character she had 
no title whatever—that the only title she had, if any, was held 
by her as administratrix. The proof, therefore, did not sustain 
the declaration, and so the court should have charged the jury. 
If she had sued as administratrix, she could not have recovered 
by proving title in herself in her own right; nor, had she sued ° 
as executrix, could she have succeeded by showing that she was 
entitled to recover as administratrix. In the case of Clements, 
adm’rx, v- Kellogg, the title made by the complainant in her bill 
Was as tenant in common with the defendant’s intestate. The 
proof showed that she was entitled to the whole, instead of half 
the estate, and for the variance between the adlegata and probata 
she was defeated. 

If an administrator resign or is removed from office, he can- 
not sue out execution in his own name upon a judgment recoy- 
ered by him as administrator.—Salter v. Cain, 7 Ala. Rep. 478. 

In this State, when an administrator de bonis non sues upon a 
note given to the administrator in chief, in that character, for 
goods of the esiate, he is not responsible, de bonis propriis, for 
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costs, as he necessarily sues in his representative character.— 
Stewart et al. v. Hood, 10 Ala. 600. 

When an administrator has sold property of his intestate, and 
has not received the money, if he resigns or is removed, he can- 
not maintain an action against the purchaser; the right of action 
is gone with the administration, and passes to the new adminis- 
trator.—Harbin v. Levi, 6 Ala. 339. Neither.can an adminis- 
trator sue upon a note given to him as administrator, an asset of 
the estate, after he has resigned or is removed, although no suc- 
cessor has been appointed.—Dunham v. Grant, 12 Ala. 105. 

Now it seems to me, the principle to be deduced from these 
cases is, that when the only title which gives the plaintiff a right 
to. recover is iv him as administrator, he must sue in that char- 
acter. To permit a party, in such a case, to sue in his own 
name, is a deceit upon the defendant. By such a. device the 
defendant is deprived of his defence under the plea of ne unques 
administrator. The character of the pJaintiff could not be put 
in issue by such a plea, because it would be no answer to the 
declaration. Nor woulda recovery, in such a case, be a bar to 
another action properly brought by a party-as ad minstrator. 

Tam not unaware that the English cases hold that where the 
action is upon a personal contract made with the plaintiff res- . 
pecting the property of the deceased, or is for a violation of his 
actual possession of the assets, he may sue either in his private 
or in his representative character.—See the cases cited in 2 
Greenl. Ev. § 338, p. 272, n. 1. But the law in this State is 
materially changed in this respect by our statutes and decisions. 








J. L. Martin, for the defendant. 


CHILTON, J.—This was an action of detinue brought by 
Sarah Lauderdale against the plaintiff in error, to recover two 
slaves, Lorenzo and Anderson. The plaintiff below counted 
upon the possession of said slaves as of her own property, in 
one count, and in the other as upon a bailment. Plea non detinct 
and verdict and judgincnt for the plaintiff below. 

“Upon the trial before the Circuit Court the plaintiff proved 
that she was the widow of one Lauderdale, late of Tus- 
caloosa county, who died in the year 1840, and that letters of 
administration were granted upon hiz estate to her and one Fos- 
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ter; that in 1842 Foster resigned the administration and that 
she became from thence the sole administratrix ; that upon the 
resignation of Foster the slaves belonging to the estate, includ- 
ing those in suit, went into the plaintiff’s possession and that 
there has never been any distribution or settlement of the estate. 
The plaintiff further proved possession in the defendant at the 
time of bringing the suit, the value of the slaves and of their 
hire, and rested. The defendant asked the court to charge the 
jury that if the property had gone into the possession of the 
plaintiff as administratrix, then she could not recover in this 
suit brought in her individual right, which charge the court re- 
fused but charged the reverse. ‘To this ruling of the court the 
defendant below excepted and now presents it as the sole point 
for our revision. 

We cannot allow ourselves to doubt the correctness of the 
decision of the Circuit Court. Mr. Greenleaf says that for a 
violation of his actual possession of the assets the administrator 
may sue either in his private or representative capacity.—2 
Greenl. Ev. (2 ed.) 325, § 338, and note 1, in which he cites 
the English cases. ‘The administratrix holds the property in 
her fiduciary character; slie was bound to take due care of it 
and see that it was appropriated to the purposes of the adminis- 
tration as required by law, and for her breach of duty in that 
behalf she was liable. Like any other fiduciary who is legally 
entitled to the possession of a chattel and who is deprived of 
his possession by one showing no right, the plaintiff in this case 
was fully authorised to declare upon her possession against the 
person detaining the slaves unlawfully. She had an election 
either to sue as administratrix or in her own name. There is 
no principle better settled than that a bailee of chattels may 
maintain detinue for them upon his right of possession as bai- 
lee.—Dozier v. Joice, S Por. Rep. 303; 10 Bacon’s Abr. 
(Bouvier,) 134, and authorities there cited ; Boyle v. Townes, 
9 Leigh’s Rep. 158; Berry v. Hale, 1 How. Miss. Rep. 315. 
In the case last cited it was held that possession alone was sufii- 
cient to maintain an action of detinue untila right to dispossess 
was shown. So in Boyle against Townes, the Court of Ap- 
peals in Virginia held that a person appointed curator and re- 
ceiver of chattels by a court of chancery might recover in deti- 
nue upon his possession as bailee, although he did not acquire 
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the right of property by the appointment.in chancery.—1 Chitty 
Pl. 122; Ib. 380. Upon the page last refered to, Mr. Chitty 
thus'states the law: “ The fundamental fule upon the subject of 
showing title in actions ex delicto is, that as against a mere 
wrong-doer or person apparently having no-color of right, mere 
possession suffices and a special statement of title is_unneces- 
sary.” Now although the action of detinue is not strictly 
speaking an action ex delicto, still we apprehend the same 
rule applies to it. Upon the same page this author says—* In 
trespass, trover, deténue, case. or replevin for an injury to or 
taking away, &c. goods, the plaintiff’s right to or interest in the 
goods either as absolute owner, or aS having a limited right 
‘therein, is not otherwise described in the declaration than by 
the averment that they were the: goods of the plaintiff, or tliat 
he was lawfully possessed of them as of his own property.” 
The proof in this case showing that the plaintiff was entitled to 
the possession of the chattels sued for, not only when the suit 
was instituted but-at the time of the trial, fully satisfies the aver- 
ment in the declaration, “that she was.possessed ef them as of 
her own right,” and entitled her to recover. 
Let the judgment be affirmed. 


THOMPSON vs. MAWHINNEY & SMITH. 


1. The declarations of a party in possession of property, explanatory of the 
contract under which he acquired it, do not ccnstitute apart of the rcs 
gesi@, and are consequently inadmissible as evidence for him. 

2. A eontract with the owner by which the occupant agrees to cultivate 
and divide with hinilequa'ly the products of his farm, creates between 
them a tenancy in common in the products—one of the essential attri- 
butes of which is unity of possession. 

3 Mere authority given by one tenant in common to another to sell the 
jvint property does not civest the former of the right to its possession, 
nor exempt it from levy and sale under execution against him. 


Error to the Circuit Court of Sumter. Tried before the 
Hon. George Goldthwaite. 
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THis was an_action of trover instituted by the defendants 
against the plaintiff in error to recover the value of fourteen 
bales of cotton, which he as sheriff of Sumter had levied on 
and sold by virtue of an attachment against Samuel H. Weir, in 
favor of one Duke. The plaintiffs below introduced evidence 
tending to show that in 1845 they and the said Weir entered 
into a contract by which it was agreed that said Weir should 
furnish land to be cultivated in corn and cotton by his two minor 
sons and the plaintiffs; that the plaintiffs should superintend and 
have the entire control and management of the farm; and that 
the cotton raised on it should be sold by the plaintiffs and the 
nett proceeds of it, together with the corn, should be equally 
divided between them and said Weir. The evidence intro- 
duced by the plaintiffs further conduced to show that the said 
farm was cultivated in 1845 by them and the two sons of Weir; 
that the plaintiffs had the control and management of it; that the 
corn was equally divided between them and Weir; and that the 
cotton, of which twenty-seven bales were made, was after being 
ginned and packed and marked in the plaintiffs’ names, hauled 
by them to the river, where fourteen of the bales were levied on 
by the defendant. ‘The plaintiffs offered to prove declarations 
made by one.of them in February 1845, and also in October of 
the same year, whilst they were in possession under Weir of 
the land on which the crop of cotton was made, that the crop of 
cotton was to be theirs, and that said Weir was not to hold or 
control the same, but was to receive one half of its proceeds 
when sold, to which the defendant objected, but his objection 
was overruled by the court and the declarations allowed to go 
to the jury as explanatory of the character-of the plaintiffs’ pos- 
session. The defendant introduced evidence conducing to 
show that by the contract between the plaintiffs and Weir the 
latter was to have one half of the cotton as w@ll as the corn, and 
the question presented was, whether Weir had such an interest 
in the cotton as was subject to levy and sale. The court 
charged the jury that if they believed from the evidence that 
Weir was to have one half the proceeds of the sale of the cot- 
ton, and not one half the cotton, he did not have such an interest 
in the cotton as could be levied on and they must find for the 
plaintiffs the full value of the fourteen bales, with interest from 
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the time of the demand. To the ruling and charge of the court 
the defendant excepted and now assigns themp as error. 


Ormonp, Reavis and Pryor, for the plaintiff in error: 

1. The declarations of a party in possession are only admis- 
sible to explain the character of the possession, not to prove the 
contract by which he acquired and retained possession—Mc- 
Bride v. Thompson, 8, Ala. 653; Abney v. Kingsland, 10 ib. 
355; Weaver v. Yeatmans, 15 ib. 542; Waring v. Warren, 1 
Johns. Rep. 340. Declarations of parties subsequent to an 
alleged contract and in reference to it, are inadmissible.—Mitch- 
ell v. Roulstone, 2 Hall’s Rep. 351, cited in 2 Phil. Ev. by 
Cow. & Hill. 

2. The contract made the parties tenants in common in the 
corn and cotton. The test of a tenancy in common is a pro- 
vision for the division of the property in whatever form the pro- 
vision may be made. If there be such provision a tenancy in 
common arises.—Putnam v. Wise, 1 Hill, N. Y. 234-247; 
Hare v. Clay, Cro. Eliz. 143; Foote v. Colvin, 3 Johns. 216- 
221; Bradish v. Schenck, 8 Johns. 151-2; De Mott v. Hager- 
man, 8 Cow. 220; Caswell v. Destritch, 15 Wend. 379; Beau- 
mont v. Crane, 14 Mass. 400. The agreement that defendants 
in error should conduct the plantation business did not affect 
the legal relations which the agreement to work the land for the 
common benefit of the parties created. That relation was a 
tenancy in common. Suppose partners were to agree that one 
of the partners only should conduetthe business, this would not 
change the relation which the agreement to divide the profits 

and losses would create. Such agreement would make a part- 

nership, and the mode in which the partners might agree to 
conduct the business would not destroy the partnership as be- 
tween ile parties, or as to third persons. 

The charge of the court was clearly erroneous in leaving the 
jury to infer from the facts proved that Weir had not a legal in- 
terest inthe cotton. If the facts had all been admitted, the court 
would have been bound to decide that the defendants and Weir 
were tenants incommon. ‘The court in fact submitted a legal 
question to the jury. The tendency, and the only tendency of 
the evidence was to prove a tenancy in common, and yet the 
jury were permitted to say that although there was a tenancy in 
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common, yet Weir was not entitled to a part of the cotton, but 
to a part of the proceeds, &c. A tenancy in common exist- 
ing, the jury were left tq decide whether or not one of the ten- 
ants in common. was entitled to any part of the common pro- 
perty. The charge was therefore erroneous, first because it is 
founded upon an erroneous view of the law, and next because it 
submitted a legal question to the decision of the jury. 


R. H. Smrru, for the defendants: 

1. The declarations of the defendant, in error, made in Octo- 
ber, it is admitted, were made while in possession of the crop, 
and are admissible under the cases of Webster v. Smith, 10 Ala. 
429; Bliss v. Winston, 1 ib. 344; Oden v. Stubblefield, 4 ib. 
40. There is no difference between stating one’s possession 
as under hire and stating such facts as amount to the same. 
This case does not fall within such cases as exclude those decla- 
rations which go to the bona fides of the title. 

2. The agreement to pay one half of the nett proceeds of the 
cotton does not constitute a tenancy in common. Admitting 
that Putnam v. Wise, 1 Hill’s Rep. 234, does not go too far in 
establishing a tenancy in common, it fully sustains the charge 
given. The court say, (p. 247,) ‘the true test seems to lie in 
the question whether there be any provision, in whatever form, 
for dividing the specific products of the- premises.’ But Put- 
nam v. Wise goes too far in establishing a tenancy in common, 
and is at variance, (as it admits,) with many authorities cited in 
it. Unity of possession is necessary to create a tenancy in 
common.—3 Gill & J. 298-9. The cases of Spear v. Walk- 
ley, 10 Ala. 328; Fellows, Wadsworth &Co. v. Tana, 9 ib. 999, 
settle the principle in this case and show that there is no such 
title to the cotton in Smith as gave his creditor a right to levy at 
law. There is a marked and substantial difference between a 
man being authorised to sell cotton, deduct expenses of raising 
it and account for half nett pounds, and being compelled to di- 
vide the cotton itself and to stand personally responsibl2 for all 
the expenses, and be put to his action against the other for contri- 
bution. Even if the construction be true that Mawhinney and 
Smith were only to deduct the expenses of sale, yet the same 
marked difference exists. One may be very willing to bestow 
his labor on condition that he shall have a right to sell the pro- 
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ducts and reserve his part without running the risk of being 
driven into chancery by a creditor of the landlord to separate 
his rights from the rights of the landlord, while he would be 
very unwilling to bestow that labor subject to a right in the 
landlord’s creditor to seize the, products and drive him into 
equity to get his share: It by no means follows, that because 
the cotton could be levied on by Weir’s creditor, the creditors 
of M. & 8. could not levy on it. The later had a legal estate. 
Weir had not. Under one contract Weir’s creditors must go 
into chancery ; under the other M. & S. would be driven there, 
and this is an important difference. 


DARGAN, C. J.—The first question presented for our 
consideration is, whether the declarations of one of the plain- 
tiffs, in reference to the contract between them and Weir, should 

‘have been admitted as evidence? They were made after the 
contract had been completed, but whilst the plaintiffs were in 
possession of the land, and tended to show that the title and 
control of the cotton that should be raised was exclusively theirs; 
that Weir was not to hold or have any control over it, but was 
to receive one half the proceeds when it was sold. Where the 
declarations of a party are offered as evidence in-his favor, in 
order to entitle them to be received, they must form a part of 
the-res geste—that is, they must form a part of the act done or 
be so connected with it as.to be inseparable from it, and being 
thus connected with the transaction. itself, they become evidence 
explanatory of the act. But if the declarations are merely a 
narrative of a past occurrence, they cannot be received as evi- 
dence.—Greenl. Ev. §§ 109-10; Cox v. Easly et al. 11 Ala. 
362; McBride & Wife v. Thompson, 8 ib. 650. It is true 
that the declarations of a party against his interest are evidence 
against him, and declarations or admissions made by one in 
possession of property descriptive or explanatory of such pos- 
session are usually admitted, but whilst it is permissible to prove 
the statements of one in possession as explanatory thereof, his 
declarations in regard to the contract by which he acquired pos- 
session cannot be received as evidence.—McBride & Wife v. 
Thompson, supra. Such declarations would not be merely 
explanatory of the possession, as that the party in possession 
was the agent or tenant of another, or that he only had a life 
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estate or other less interest, but would be a narrative of the con- 
tract, and being in no manner connected with the possession, 
would be, inadmissible as evidence in favor of the party making 
them. This view shows that the court erred in admitting the 
declarations of one of the:plaintiffs as evidence of the terms of 
the contract between them and Wier which had been some time 
before consummated and perfected. 

The charge of the court complained of is predicated upon 
the following facts: In 1845 the plaintiffs entered into a con- 
tract with Weir by which it was agreed that they with two minor 
sons of Weir should cultivate his farm during that year in corn and 
cotton. The corn was tobe equally divided- between Weir and 
the plaintiffs, but the cotton was to.be sold by them, and after 
paying the expenses the nett proceeds were to be equally di- 
vided between the plaintiffs and Weir. The corn had been 
gathered and divided, the cotton. had been ginned and hailed to 
the river and was marked in the, plaintiffs’ names. The court 
charged the jury that if they believed that Weir was to receive 
one half of the proceeds of the cotton, dnd not one half of 
the cotton, that then he had not such an interest as was sub- 
ject to levy and the plaintiffs. were entitled to recover. We 
think it depends on-the legal effect of the contract whether 
Weir had such an interest in the cotton as was the subject 
of levy and sale at law. If the contract could be construed 
as creating a tenancy between Weir and the plaintiffs, it 
would then be very clear that he had no title to the product 
raised upon the land, for it is of the very nature of a lease that 
the tenant shall have the possession of the land and the title. to 
the profits or products grown upon it. What the nature of this 
contract is and what rights the parties took under it to the pro- 
duct raised on the land is best solved by a reference to the au- 
thorities. Inthe case of Putnam v. Wise, 1 Hill, 234, the 
facts were that the owners of a farm agreed with two persons by 
contract under seal, that the latter should occupy and work it for 
a year, the occupiers agreeing to yield and pay the owners one 
half of the grain grown upon it; the court held that until there was 
a division of the product the parties were tenants in common of 
it. In Bradish v. Schenck, 8 Johns. 118, Curtiss took the land 
of the plaintiff to work it one year on shares and planted it in 
corn. The hogs of the defendant broke into the enclosure aad 
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did damage to the corn, for which Schenck, the owner of the 
land, brought trespass, The court held that the contract did 
not constitute a lease and therefore the’ suit was properly brought 
in the name of Schenck alone for the trespass done to the free- 
hold, although the contract made the owner and Curtiss ten- 
ants in comimon of the corn. In the case of Mavevick v. Lewis, 
3 McCord 211, it was said that where the agreement was to 
take charge of a farm and work it on shares, the relation of land- 
Jord and tenant was not created. In Walker v. Fitts, 24 Pick. 
191, it was held that where one agreed with another to cultivate 
his farm for one season and to pay him one half of the crop, a 
tenancy in common is created between the parties as to the pro- 
duct of the farm, until it is divided. These authorities suffi- 
ciently show that the plaintiffs ind Weir were tenants in-com- 
mon of the corn and also of the cotton, unless by the contract 
the legal title to the cotton vested exclusively in the plaintiffs. 
Tenants in common are such as hold by seyeral distinct titles, 
but by unity of possession, because none knoweth his own sev- 
eralty, therefore they all occupy promiscuously.—2 Black. Com. 
191: And this tenancy exists where there is a unity of posses- 
sion merely. In the case of Blessney v. Howe, 3 Gill & J., the 
court said that it was an essential attribute of a tenancy in com- 
mon that there should be a unity of possession. Unity of pos- 
session therefore is the very essence of a tenancy in common, 
and without it this tenancy cannot exist. It is true that the 
possession of one tenant is the possession of all, because all are 
entitled to the possession, but if from any contract or agreement 
one tenant shall part with his entire right of- possession, we do 
not see how he can continue a tenant in common. To be a 
tenant in common or a joint tenant, one must have such a title as 
will authorise him to take and hold possession, and if he can 
never be entitled to the possession nor to the control of the 
chattel, we are unable to percieve what legal title he can have. 
Indeed the right to the possession and. enjoyment of property 
constitutes our title to it at law, and whei we are so situated in 
reference to it that we can never legally élaim possession, our 
legal title is gone. If then the terms of the contract were such 
as to exclude Weir altogether from the possession of the cottoo— 
if consistently with the contract he could never be entitled to 
the possession, he cannot be a tenant in common, for possession 
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or the right to possess is an tndispensable requisite of such a 
tenancy. But if the terms of the contract were not such as. to 
exclude him altogether from the possession ; for instance, if the 
plaintiffs only had the authority to sell the cotton but not the 
exclusive right of possession, the bare authority to sell would 
not exclude the right of possession in Weir, and consequently 
he would still be a tenant in common and his interest liable to 
levy and sale. These, we think, are the principles that must 
govern this*case on a future trial, and we do not deem it neces- 
sary to enter into a particular examination of the charge, as the 
case must be reversed for the error we have before noticed. It 
may, however, be observed, that the charge wag not the most 
appropriate that could have been given in reference to the legal 
evidence before the jury. Excluding the portion that was ille- 
gal, but which the Circuit Court admitted, and applying the 
charge to the legal evidence alone, it was calculated to mislead 
the jury. 
Let the judgment be reversed and the cause remanded. 


CAMPBELL et ats. vs. THE STATE. 


1. Any place, which for the time is made public by the assemblage of peo- 
ple, is a public place within the meaning of the act against gaming. 


Error to the Circuit Court of Cherokee. Tried before the 
Hon. Geo. Goldthwaite. 


Rice, for the plaintiffs in error, cited Clarke v. The State, 
12 Ala. 492. 


AtrTorRNEY GENERAL, for the State: 

1. There was no error in the refusal of the court to charge 
“that a public place was a place where the public had a right 
to go.” There are two kinds of public places—one public in 
itself, and the other made so by an assemblage of persons. To 
the first class belong court-houses, streets and market-houses of 
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a city, &c.; to the second class, the private residences of per- 
sons made public by large collections of people. To the first 
class the public have a right to go; to the second they would 
have no right to go, unless invited. An assemblage of large 
numbers of persons, by special: invitation, at a private house, 
would make the place for the time being a public place, within 
the meaning of the act against gaming, and yet the public would 
have no right to go there. 

2. The fact that five or six persons were refused admittance 
would not of itself make the place private ; for the evidence ‘is 
that many persons were passing in and out, when about ten or 
twelve were engaged in playing. 


PARSONS, J.—The indictment against the plaintiffs in error 
contains two counts: The first is for playing at cards at a pub- 
lic place ; the second for playing at cards in an out-house, where 
people resort. The -plaintiffs in error were convicted, and it 
appears by the bill of exceptions that the playing took place in 
a room that had been vacant until within a few days‘of the time 
of the playing, when one McLain obtained permission to occupy 
it temporarily as a shoe-maker’s shop, where, not having a fam- 
ily, he cooked his meals and slept on the floor; that on the 
night of the playing, which was during a term of the Circuit 
Court, ten or twelve persons were engaged there in playing at 
cards, among whom were the plaintiffs inerror.. According to 
some of the evidence, the door was shnt and latched inside, but 
any one acquainted with the room could open the door from the 
outside. 1t appeared that some persons, to the number of five 
or six, came to the door during the playing and applied for-ad- 
mission, and that they were refused. But it also appeared that 
many persons passed in and out during the time of the. playing, 
and that most persons were admitted on being recognised. The 
Circuit Court on the trial was requested to charge that a public 
place was a place where the public had a right to go, and to 
charge also that if the jury believed that as many as five or six 
persons were denied admittance to the room at the time of the 
playing, it could not bea public place. The court refused to 
give either of these charges. 

We think the Circuit Court should not have charged the jury 
that a public place was a place where the public had a right to 
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go, if from the manner of giving the charge the idea would be 
excluded that any other place is public within the meaning of 
the statute against gaming. The latter was evidently the object 
of asking the charge, and doubtless it was the reason whg it was 
refused. Our statute enacts, that if any person shall play at any 
tavern, or either of several other places which it mentions, “ or 
any other public place, or in any out-house where people resort, 
at any game or games with cards,” &c., ‘* such person so offend- 
ing shall on conviction thereof be fined in «a sum not less than 
twenty and not exceeding fifty dollars.” —Clay’s Dig. 432, § 8. 
We think a shoe-maker’s shop, into and out of which many 
passed during the gaming, although five or six were not ad- 
mitted, is a public place within the meaning of the act. The 
words next following any other public place, in the act, are “or 
at any out-house where people resort.” From this it appears 
that the Legislature intended to prohibit this vice, not only at 
public places to which-the public had a right to go, but we think 
the words ‘tor at any out-house where people resort,” which 
immediately follow the sweeping clause “ or in any other public 
place,” were words of example, and they show that the Legis- 
lature intended every place as a public. place which is for the 
time made public by the assemblage of people, whether by the 
lurements of the gaming or otherwise ; for certainly the public 
have, in general, no legal right to go to an out-house, as out- 
houses are presumed to be private property. ‘This construction 
is sound, we think, whether we consider the letter or the policy 
of the statute. We cannot see that this opinion is at all con- 
trary to the opinion of this court in Clarke v. The State, 12 Ala. 
Rep. 492, upon which the counsel of the plaintiffs in error re- 
lies. We think there was no error in overruling the two ex- 
ceptions. 

Let the judgment be affirmed. 
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HARWELL vs. STEEL, Apm’r. 


1. The gtatute of limitations may be pleaded to a set off. 

2. A set-off bond fide acquired by the maker against’the payee of a note, 
before notice of its assignment to a third person, is not defeated by the 
subsequent discharge of the payee as a bankrupt. ; 

3. The bankruptcy of the maker-of a note does not suspend the operation 
of the statute of limitations. ’ 


Error to the Circuit Court of Lowndes. ‘Tried before the 
Hon. Geo. W. Stone. 


Tuts was an action of assumpsit by the plaintiff against the 
defendant in error, as administrator of George Pylant, on a 
promissory note made by the said Pylant in favor of one Wil- 
liam B. Johnson, and by him endorsed to the plaintiff. ‘The 
note bears date the 4th January 1842, and the suit was com- 
menced on the 6th June 1845. The defendant pleaded the 
general issue and set-off—the latter of which pleas avers that 
before the notice.of the transfer of the note sued on to the plain- 
tiff, the defendants’ intestate became, and was at the time of said 
transfer, the legal holder by endorsement from one Benjamin 
Harrison of a note for $146, made by the said Johnson in fa- 
vor of ‘said Harrison, and due on the Ist day of January 1839, 
&c. To this plea the plaintiff replied in short by consent; 1st, 
The statute of limitations of six years; 2d, That he paid a 
valuable consideration to said Johnson for the note sued on, and 
that said Johnson afterwards and before the commencement of 
this suit was declared a bankrupt and was fully discharged 
thereby from the payment of the note pleaded as an offset. 
The defendant rejoined to the plaintiff’s first replication and 
alleged that afier his intestate became the endorsee of the note 
pleaded as an off-set, and before it was barred by the statute of 
limitations, the said Johnson was declared a bankrupt, so that 
a suit could not be brought against him, &c., and demurred to 
the second replication, which demurrer was sustained by the 
court. The plaintiff thereupon demurred .to the defendant’s 
rejoinder to the plaintiff’s first replication, which demurrer the 
court overruled. ‘The rulings of the court are now assigned as 
error. 
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J. B. Srone, for the plaintiff in error: 

1. The statute of limitations of six years was a good plea to 
defendant’s set-off, notwithstanding the bankruptcy of the maker 
of the note produced asa set-off-—Copbari & Powell v. Spence 
& Elliott, 15 Ala. 549. 

2. The bankrupt law of 1841 does not restrain a creditor of 
one who has availed himself of its benefits, from suing on his 
demand. ) 


* No counsel for the defendant. 


CHILTON, J.—1. The statute of limitations may be pleaded 
to a set-off.—Remington v. Stephens, 2 Str. 1271; Blanchard 
on Lim. 166; 1 Law Lib. p- 86; Shaw v. Yarbrough, 3 Ala. 588. 

2. The statute allows the defendant the benefit of all sets-off 
possessed, &c. by him before notice of the assignment.—Clay’s 
Dig. 381, § 6. This right of set-off once acquired is not de- 
feated by the subsequent bankruptcy of Johnson, the maker of 
the note, any more than by his death. The bona fide holder 
of a set-off acquired before the bankruptcy can avail himself of 
the set-off as effectually against the endorsee of the bankrupt 
before his discharge as he could against the assignee in bank- 
rfiptcy. Ifthe assignee had sued, the set-off would have been 
good ; for the 5ih section of the bankrupt act provides, that 
‘¢ where there are mutual debts or mutual credits between the 
parties, the balance only shall be deemed to be the true debt or 
claim between them, and the residue shall be deemed to be ad- 
justed by the set-off.” The assignee occupies the place of the 
bankrupt, and if the set-off would be available against him, it is 
equally so as against the endorsee; for the statute says the de- 
fendant is to be allowed the set-off in the same manner as if he 
hud been sued by the payee or obligee—Clay’s Dig. 382, § 6. 
There was therefore no error in holding the second replica- 
tion bad. 

3. But the court erred in overruling the demurrer to the re- 
joinder of the defendant to the plaintiff’s first replication to the 
plea of set-off, thereby holding that the bankruptcy of Johnson, 
the maker of the note, pleaded as a set-off, suspended the 
statute of limitation. ‘The general rule is too well established 
to be now debated, that when the statute once begins to run it 
continues notwithstanding an intervening disability to sue.— 
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Greer v. Jones, 1 Stew. 254; Johnson, adm’r, v. Wren, 3 ib. 
172; Lowes’ Adm’r, v. Jones, 15 Ala. 545. Neither will the 
court imply a saving or an exception restrictive of its operation 
and which is not found.in the statute-—Howell v. Hair, 15 Ala. 
194. In Sacia v. Degraff, 1 Cow. Rep. 356, it was insisted 
that the discharge of the defendant under the insolvent act, the 
effect of which was to lock up the courts as to any suit against 
him, must suspend the statute for the time no suit could be 
brought, but the court held otherwise and sych seems to be the 
settled law. If it is a bad one, that is not the fault of the court, 
but the legislature have not deemed it such, and it is our pro- 
vince to enforce it. 
Judgment reversed and cause remanded. 





PRICE vs. THE BR. BANK AT DECATUR. 


J 

1. The declarations of a grantor, made whilst in possession of the property, 
but subsequently to the conveyance, are admissible against his grantee 
so far only as they are explanatory of the character of his possessivn : 
They cannot be received to impeach the bona fides of the deed. 

2. If testimony, some portion of which is legal, is objected to as a whole, it 
is not error to overrule the objection. 

"8. This court cannot undertake to revise the decision of a primary court 

' Bpon a question of fact, as to whether or not a parol admission was made 

by the counsel in the progress of the trial. 


Error to the Circuit Court of Limestone. Tried before the 
Hon. Sam’! Chapman. 


Rostnson, for the plaintiff in error: 
1. Itis insisted that the court erred in admitting the proof of 
Murphey’s declarations. In Bliss v. Winston, 1 Ala. 344, and 
in Oden v. Stubblefield, 4 Ala. 40, this court held that it was 
permissible to prove the declarations of a party in possession 
as to the title under which he held such possession, that is, whe- 
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ther he held in his own right or in right of another. This is an 
exception to the general rule that hearsay is not competent evi- 
dence, and by these decisions this exception is confined ex- 
pressly to declarations as to the ¢itle under which he holds. For 
all other purposes, declarations as to any other matter or thing 
relative to the property are incompetent evidence. Now the 
declarations of Murphy that he got his supplies from the land 
are not declarations as to the title under which be holds; nor 
indeed was the proof offered for that purpose, but it was offered 
for the purpose of showing that the deed under which. plaintiff 
claims was fraudulent. Being offered for this purpose, it was 
incompetent. 

2.. It is further insisted that the court should have permitted 
the plaintiff to prove the contract between the Bank and Black- 
well. - Blackwell was a beneficiary under the deed, had as- 
sented to the provisions of it in his own favor and that of the 
others. He had manifested a wish to sell the property. Black- 
well was abundantly able to pay the debt due to the Bank, but 
finding that the property would not be sufficient to pay all the 
debts, he procured the Bank to levy an execution against him 
and Murphy for the debt secured in the deed of trust, and to 
sell the property and apply the whole proceeds to the payment 
of the debts upon which he was bound. The Bank, instead of 
making its money out of the other parties to the execution, lent 
its name to one of them to litigate the validity of a deed once 
approved by him. In thus permitting Blackwell to wield the 
power and influence of the State, with which it was clothed, and 
to appeal to the passions of a community fearing taxation for 
bank debts, it committed a grosser fraud than that charged upon 
Murphy. ‘Therefore, I insist the court should have received 
the evidence. 

3. The Bank justified. 'To do this it must not only show a 
regular execution, but a valid and subsisting judgment. It pro- 
duced an execution, but showed no judgment. ‘To supply this 
defect after the argument of the cause had commenced, it relied 
upon an alleged agreement of plaintiff’s attorney admitting the 
existence of such a judgment, but produced no written evidence 
of it. ‘The 14th rule requires such evidence to give validity to 
any such agreement, even where the agreement was admitted. 
This rule draws a distinction between admissions of record and 
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those not of record. By the first the client is ‘bound; by the 
latter he is not, unless they are reduced to writing. But further 
than this, this agreement was alleged by one side and denied by 
the other. Under these facts the court had no power to declare 
whether there was a verbal agreement, and if so, what were its 
terms. If it had no such power, much less did it have the power 
to enforce it. Such admissions must be distinct and fermal.— 
Starkie & Moon v. Kenan’s Ex’rs, 11 Ala. 820. 


‘L. P. Waker, for the defendant. 


DARGAN, C. J.—This was an action of trespass brought 
by the plaintiff against the defendant to recover damages 
for taking and selling the slaves and other goods described 
in the declaration, which the plaintiff claimed by. virtue of a 
deed of trust executed by Thomas B. Murphy to him for the 
purpose of securing the debts named therein. The plaintiff 
proved the validity of the debts secured by the deed, and that 
B. A. Philpott, under the instructions of the defendant, took 
possession of and sold the property. The defendant then 
proved that Murphy, the grantor in the deed, and one Halli- 
day, a$.partners in farming, had in their possession a tract of 
land "tonveyed by the deed after its execution; and then of- 
fered to prove that whilst Murphy was in the possession of the 
land and after the maturity of the debts secured by the deed, he 
stated he got his pork from said place. The plaintiff objected 
to the evidence thus offered, but the objection was overruled. 
It is a well settled rule of law that the declarations of a vendor, 
made after the sale, cannot be received to defeat the title de- 
rived from him. In the case of Ellis v. Howard, 17 Verm. 
330, it was said that the declarations of a vendor of personal 
property as to the character of the sale made by him are not 
evidence against the vendee in an action of trespass brought by 
the vendee : against the creditors of the vendor who had attached 
the property. In the case of Ferreday v. Selser, 4 How. Miss. 
506, the declarations of the vendor tending to impeach the title 
of his vendee, were rejected as illegal evidence. In the case 
of Julian v. Reynolds, 8 Ala. 680, this court held that the decla- 
rations of the donor, made subsequent to the deed of gift, are 
not admissible to defeat it. We presume that this principle of 

















JANUARY TERM, 1850. 377 
Price vy. The Branch Bank at Decatur. 








law was not intended to be denied in overruling the objection, 
but that the court was influenced in admitting the evidence from 
the fact that it had been shown that Murphy was in the posses- 
sion of the land conveyed by the deed of trust at the time the 
admission was made. But that fact was not sufficient to au- 
thorise its admission. ‘The admissions of one in possession of 
property, explanatory of his possession, as that he holds in his 
own right or in right of another, is certainly competent evi- 
dence.—Oden v. Stubblefield, 4 Ala. 40; Garey v. Frost & 
Dickerson, 5°Ala. 636; McBryde & Wife v. Thompson, § ib. 
650; Gary v. Terrell, 9 ib. 206. But these declarations or 
admissions are not to be received as evidence further than 
merely to show the character of the possession. In the case of 
McBryde & Wife v. Thompson, supra, it is said that the af- 
firmation of one in possession, that he held in his own right or 
in the right of another, is proper evidence as part of the res geste, 
which res geste is the continuous possession, but beyond this 
they are no part of the subject matter or thing done, and can- 
not be received as evidence. While it is admissible to prove 
the statements of one in possession-in explanation thereof, it is 
not admissible to show every thing that may have been said in 
regard to his title. Inthe case of Thompson v. Mawhinney & 
Smith, at the present term, we held that these admissions were 
to be confined to the mere fact of explaining the character of 
the possession, as thatthe party asserted a claim to the fee, or 
that he held for another, or that he had a life estate or other less 
interest; but they certainly cannot be received for any other 
purpose, neither to prove that the party had acquired the title 
fairly or that he had paida full price for it, nor to show that the 
title he had transfered to another was either fraudulent or valid. 
Now the object of introducing the declarations of Murphy, that 
he received his pork from the place he had conveyed by the 
deed, was to impeach the deed for fraud. This he could not do 
after the execution of the deed. This declaration was not ex- 
planatory of his possession, that is, it did not show that Mur- 
phy claimed to hold the land in his own right or in the right of 
any one else, but its only effect was to impeach his own deed 
by which he had conveyed title to another. For this purpose it 
was illegal, and the court erred in admitting it. 

2. It also appeared in evidence that the execution under 
20 
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which the property was sold was founded on a bill of exchange 
owned by the bank, to which Murphy, the grantor, William H. 
Blackwell and Samuel Hatton were parties, and that this bill of 
exchange was one of the debts secured by the deed, but that 
Blackwell, who was intended to be protected by the deed, was 
anxious to have the property sold and had indemnified the bank 
against all damages that might be recovered in consequence of 
the levy and sale. This proof was offered by the defendant, to 
which the plaintiff objected, but his objection was overruled and 
the plaintiff excepted. We cannot from the. record say that 
this was illegal evidence, for we are not informed why it was 
offered or why it was objected to. If the deed was valid and 
was.intended to secure other creditors, it is certain that a 
portion of the creditors could not set it aside and thus appropri- 
ate the whole property to themselves; but if the deed was fraudu- 
lent, proof of the debt and levy of the execution was a proper 
mode by which to test its validity. The objection is to the 
whole of this testimony, and certainly some portion of it was 
admissible, if not all. ‘The motion was therefore properly over- 
ruled. We will not dissect the various parts of the testimony 
and examine each part to see whether any of it would be illegal 
under any point of view. It is enough that we clearly see 
some of it was legal, and if any-was illegal the party objecting 
should have pointed out the illegal part and showa the facts or 
circumstances that rendered it so. ‘The court properly over- 
ruled this objection. . 

3. It further appears that after the testimony was closed the 
plaintiff’s counsel assumed the position in-his argument that the 
defendant had not shown that it was a judgment creditor, 
and consequently could not insist that the deed was fraudulent. 
The counsel for the defendant contended that it had been ad- 
mitted that it was, and that the admission was made as evi- 
dence. This, as it appears, was denied by the counsel of the 
plaintiff. ‘The court determined that the plaintiff’s counsel had 
made the admission in the presence of the court during the pro- 
gress of the trial, and therefore the admission was evidence. 
To this the plaintiff excepted. This is certainly a novel ques- 
tion to be assigned as error; but we can only say that when 
counsel differ in the court below as to the extent of parol ad- 
missions, or whether one was made, and the court decides that 
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an admission was made, we cannot say that the court was’ mis- 
taken as to the fact, or that its decision was erroneous. 

For the errér we have pointed out, let the judgment be re- 
versed and the cause remanded. 


Parsons, J., not sitting. 


NESBITT ev au. vs. DREW. 


1, Where two slaves are hired for a year ata gross sum, the contract is 
entire, and its entire fulfilment a condition precedent to its enforcement: 
lf therefore the owner take one of them from the service of the hirer 
before the expiration. of the term, without his consent, he cannot re- 
cover any part of the price contracted to be paid. 

2. A provision in a contract for the hire of slaves that the owner shall 
“deduct or account for all time lost by sickness or otherwise,” being evi- 
dently intended for the benefit of the hirer, must be so construed as to 
effect that intent, and the term otherwise be taken to refer to death or 
other cause, unmixed with the faalt of either party, by which the slaves 
are rendered incapable of performing the expected service. 

3. Where slaves are hired to work at a saw mill, it is not a breach of the 
contract to employ them in rafting saw logs down an adjacent river, that 
being at the time of the hiring and long before, a part of the ordinary 
labor performed by the hands at said mill. 


Error to the Circuit Court of Cherokee. Tried before the 
Hon. Thomas A. Walker. 


AssumpsitT by the defendant against the plaintiffs in error 
on a promissory note for one hundred and sixty-eight dollars, 
made by them to him for the hire of two slaves, dated the 23d 
January 1847, and payable the 25th January 1848. On the 
trial, the defendants, after the plaintiff had read the note sued 
on and rested, introduced in evidence an instrument of which 
the following is a copy: “1, John Drew, this day hired unto 
Wilson Nesbitt my two negro men, Jeffro and Daniel, for the 
term of twelve months from the twenty-fifth day of January 
eighteen hundred and forty-seven until the twenty-fifth day of 
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January eighteen hundred and forty-eight: I am to clothe said 
negroes comfortably, and all time lost by sickness or otherwise I 
am to deduct or account for unto the said Wilson Nesbitt. 
Witness my hand, this 23d January 1847:—Joun Drew.” 
The defendants then proved that about the 2d Sept. Jeffro was 
taken sick and went home, whence he never returned, and that 
about the 20th November, Drew, the plaintiff, took Daniel 
from the service of Nesbitt without his consent and refused to 
return him on-demand. The last fact was established by proof 
of the admission of Drew, and it was shown that when the ad- 
mission was made, he also stated as the reason why he took 
Daniel away, that he could not swim and Nesbitt had put him 
to rafting logs down the river,'an employment for which he, 
Drew, had not tried him. _To rebut this the defendants proved 
by the-subscribing witness that at the time of the contract of 
hiring there was no restriction imposed as to the kind of work 
in which the slaves were to be employed; that they were hired 
to work as hands at Nesbitt’s steam mill; and that rafting 
saw logs was and for a long time previous to the hiring had been 
a part of the ordinary weekly labor performed by the: hands at 
said mill. ‘The court charged the jury that if they believed 
from the testimony, that the terms of the hiring were reduced 
to writing and-that by the terms of the contract the plaintiff was 
to deduct all the time lost by the slaves.either by sickness or 
otherwise ; that one of the. slaves was taken sick abd went home, 
and that the other was sent for and’ taken away by the plaintiff 
without the consent of the defendant, Nesbitt—then and in that 
event the plaintiff could recover only for the time the slaves 
actually worked for the said Nesbitt, and to that extent accord- 
ing to a proper construction of the contract he was entitled to 
recover. ‘To this charge the defendants excepted and now as- 
sign it as error. 


Exmore & Yancey, for the plaintiffs in error: 

1. A contract by D. to hire to N. two slaves for one year for 
$168, is an entire contract; and if D. before the.year expires 
takes away one of the negroes, without and against the consent 
of N., he cannot recover for the time of service of either of the 
slaves. — Wright v. Turner, 1 Stew. 29; McGehee v. Hill, 4 
Port. 170; Givhan v. Dailey, Adm’r, 4 Ala. 336. 
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2. The above principle is not altered or affected by a clause 
in the centract, that D. was to deduct or to account for to N., 
<‘all time lost by sickness or otherwise.”—Davis v. Wade, 4 
Ala. 208; McGehee v. Hill, 4 Port. 175-6. 

3. In the construction of contracts, doubtful and indefinite 
terms will be made reconcilable with-the subject matter ofgthe 
contract, and so construed that each clause shall stand.—Story 
on Cont. §§ 237, 252-8; Evans v. Saunders, 8 Port. 497. 

4. A clause in a contract repugnant to the general intent, will 
be rejected.—Story on Cont. §§ 256-7. 

5. The word “ otherwise” in this contract must be construed 
with reference to the meaning and use of the word “sickness,” 
preceding it.—Story on Cont. § 238. 

- 6. The qualification of this contract is for the benefit of N. 
No construction will therefore be put upon it, which will place 
him in a worse condition.—Story on Cont. § 260. 

7. The refraining from every obstruction by the owner to the 
use of the thing hired, or to the fulfilment of his undertaking, is 
ebligatory on the owner.—Story on Bail. § 385. 


Rice, for the defendant: 

1. The contract of hiring is in writing, and therefore cannot 
be varied or affected: by any parol proof. The meaning of the 
contract must be determined alone from its written provisions. 
Cole v. ‘Spann, 13 Ala. 597. (And although the parol evi- 
dence may show thata part of the ordinary work of Nesbitt’s 
mill establishment was to raft logs down the river, yet it does 
not show that it was the ordinary custom to put on the raft those 
negroes who could not swim. Negroes who could not swim 
should have been employed in other purts of the work, such as 
cutting and hauling logs, &c. This evidence cannot vary or 
control the written contract.) 

2. The master is under a legal and moral obligation to pro- 
tect the morals of his slave: A fortiori, he must be bound to 
protect the life of his slave—and not to expose him to danger. 
Hogan v. Carr & Anderson, 6 Ala. 471. 

3. It would be a most unreasonable construction of this con- 
tract of hiring, to hold it to be an agreement by the master that 
his slave should be exposed constantly on a raft on a large river, 
when he knew the negro could not swim. The law will not 
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put such a construction on the written contract, and no parol 
evidence can control or vary the effect of the writing. 

4. The owner is justified in terminating the contract and re- 
suming possession of his slave whenever the conduct of the 
hirer threatens injury or destruction to the reversionary interest 
of the owner in the slave.—6 Ala..472, and cases there cited. 

# If there had been any pretence of proof that Nesbitt had 
sustained any special damages by the loss of the negro, beyond 
what was allowed by the jury under the charge given, Nesbitt 
might then have asked a special charge invoking the benefit of 
the doctrine of recoupement. But upon the fucts of this case as 
shown, there is no error in the charge. 


. CHILTON, J.—The two agreements found in this record, 
entered into between the same parties on the same day, bearing 
even date and refering to the same subject matter, must be con- 
strued and considered as forming one contract, as though they 
were both embraced in the same instrument. Thus considered, 
they are in substance as follows: Drew hires to Nesbitt his two 
negro men, Jeffro and Daniel, for the term of twelve months, 
commencing the 25th January 1847 and closing the 25th Janu- 
ary 1848: He is to clothe said negroes comfortably and is to 
deduct or account to said Nesbitt for all the time of said slaves 
lost by sickness or otherwise. In consideration of which hir- 
ing, Nesbitt & Paty agree to pay him or his order at the end of 
said term, (25th Jan. 1848,) the sum of one hundred and sixty- 
eight dollars. This is, beyond all question, an entire contract. 
A gross sumis to be paid for the services of the two slaves for 
one year.—Story on Cont. (2d edit.) §§ 21-2, page 14, and notes; 
Story’s Eq. Jurisp. §§ 470-9. The rule applicable to such 
contracts is, that the entire fulfilment of the promise by either is 
a condition precedent to the fulfilment of any part “of the pro- 
mise by the other. The hiring, which is the consideration, be- 
ing entire wholly fails if the owner refuses to perform the contract 
and takes the slaves out of the possession of the party to whom 
they are hired before the expiration of the term and against his 
consent. It is not for the court to say that Nesbitt would have 
hired the slaves if he had known that one of them was to be 
taken out of his possession some months before the term. of 
hiring expired.—Story on Cont. (2d edit.) § 23; Miner v. Brad- 
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ly, 22 Pick. Rep. 459. Drew, by taking away the slave Dan- 
iel, violated the contract and cannot be allowed to enforce it 
against the defendants below, who never. acquiesced in his act 
or waived his compliance with the agreement.— Wright v. Tur- 
ner, 1 Stew. 29; McGehee v: Hill, 4 Por. Rep. 170; Givhan v. 
Dailey, Adm’r, 4 Ala. 336; McGehee v. Walke, 15 ib. 188-9. 
But it was supposed by the presiding judge in the courtbe- 
low, that as this contract provided that Drew should deduct or 
account for the time lost “‘by sickness or otherwise,” he had the 
right to take and retain the slaves against the consent of Nes- 
bitt and to allow a corresponding abatement upon the note for 
the hire. Such is not the correct construction of this contract. 
The party hires the slaves for a year, and it,would not only 
defeat the palpable object and intent of both parties as plainly 
indicated by the contract itself, but would seem to involve an 
absurdity to say .that. Drew could the next day after the hiring 
have taken away the slaves and terminated the contract as to 
the remainder of the tetm; or, to state the proposition in a 
more imposing form, that he might wait until one of the slaves 
became sick, and when Nesbitt was most in need of the ser- 
vices of the other deprive, him of his service and refuse to de- 
liver him.up on demand. .\This would be to construe the con- 
tract not as a hiring for a year, but at the pleasure of Drew, to 
defeat the clearly expressed gbject and intention of the parties 
by a vague, indefinite expression, and above all, it would be 
torturing a stipulation evidently inserted for the benefit of Nes- 
bitt, as is clearly indicated by the context, to his disadvantage 
and to the benefit of Drew. That the latter is to deduct or 
account for the time lost by sickness or otherwise does not au- 
thorise him to violate the contract by taking away the slaves, 
any more than it would entitle Nesbitt to a deduction from the 
price, if he had capriciously sent the slaves off and dispensed 
with their services. When the terms of a contract are ambigu- 
ous or indefinite, they will be limited to the subject matter of 
the contract and to its obvious nature and design.—Story on 
Cont. 567, § 641, and cases cited in note 2. If the contract be 
defective or ambiguous in its terms, it will be liberally construed, 
not literally, but the law will supply whatever is necessary to 
effect the object and intention of the parties, (Ibid,) and will 
so interpret the ambiguous expression as to make it conform to 
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the intent. We must then understand by the term “ otherwise” 
in this contract, time lost by the death of the slaves, or by their 
disability to render service arising from any cause unmixed with 
the fault of the parties to the contract. The case of Davis v. 
Wade, 4 Ala. 208, cited by the counsel for the plaintiff in er- 
ror, is in point to sustain this construction. ‘This case is wholly 
unlike that of Merriwether v. Taylor, 15 Ala. 735; for in that 
case the defendant accepted the work and thereby waived the 
complete performance of the special agreement. 

The facts of this case, as set. out in the bill of exceptions, 
show no sufficient excuse for the withdrawal of the slave Daniel 
from the service of the defendant below. There was no re- 
striction in the contract as to the kind of labor they were to 
perform, but the subscribing witness thereto stated that they were 
hired to work as hands at the steam mill, a part of the ordinary 
labor about which consisted in rafting saw logs down the river 
to it. It was certainly no breach’ of good faith nor a violation of 
the contract on the part cf Nesbitt to employ the slaves in the 
labor which at the time of the hiring and long before, as the said 
witness states, was carried on at the steam mill. They were 
employed about the business for which they were hired, accord- 
ing to the proof shown by the bill-of exceptions, and Drew may 
with the same propriety insist that they should. not work near 
the steam engine for the fear of being killed by an explosion, as 
that. they should not assist in rafting logs for fear of being 
drowned. He made no exception in the contract as to either, 
and both working the engine and ‘rafting the logs constitute a 
part of the ordinary and necessary business of the establishment. 
We will not say but that there may be cases where if the per- 
son hiring the slaves puts them in perilous situations without the 
intention of the parties, and without the scope and purview of the 
contract, the owner might not be justified in abandoning the con- 
tract and reclaiming his slaves. So in respect of the moral con- 
dition of the slave.—Hogan v. Carr & Anderson, 6 Ala. 471. 
But this is not shown to be one of those cases. 

Judgment reversed and cause remanded. 
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GIVENS vs. EASLEY. 


1, The lien of a landlord for rent extends to the entire crop raised on the 
rented premises, whether by the tenant or one let in under him. 


2. The mere fact that the sheriff, after levying on a sufficiency of the crop 
of the tenant to satisfy the rent, suffers him to retain and dispose of it, 
does not render him liable in trover to the under-tenant for a subsequent 
seizure and sale of the crop, which he may have raised on the rented 
premises. 


Error to the Circuit Court of Talladega. Tried before the 
Hon. N. Cook. 


Tuts was an action of trover brought by the plaintiff in 
error against the defendant for the conversion of about seven 
hundred bushels of corn. On the trial it appeared that one 
Penn in the year 1845 rented land to one McKune, who under- 
let a part of it to the plaintiff; that McKune and the plaintiff 
both raised crops on it; that the corn raised by the plaintiff was 
removed from the premises before the rent was paid; and that 
the landlord sued out-an attachment for the purpose of securing 
his rent, which was first levied by the defendant in error on all 
the crop of corn and cotton raised by McKune, and afterwards 
on the crop of corn raised by the plaintiff. An order of sale 
was obtained, and the corn of the plaintiff was sold, together 
with the corn and cotton raised by McKune, and the whole did 
not bring enough to pay the rent. But it appeared in evidence 
that after the levy McKune’s corn remained on the place, and 
a portion of it was used or sold to third persons between the 
time of the levy on it and the subsequent levy on that of the 
plaintiff. ‘The evidence also tended to show that if all the corn 
levied on in the possession of McKune had been sold, it would 
have been sufficient to pay the rent. Upon these facts the court 
charged the jury that if they believed that the corn of the plain- 
tiff was grown on the land rented of Penn by McKune, and was 
removed from the premises before the rent was paid, that it was 
liable to be attached to pay the rent, and that they must find for 
the defendant. The plaintiff then requested the court to charge 
the jury that if they believed that the defendant had levied the 
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attachment on corn and cotton of McKune’s sufficient to pay 
the rent before he levied on the corn of the plaintiff, and that 
the corn of McKune was lost or misapplied after the levy on it, 
and before the levy on the corn of the plaintiff, then the plaintiff 
was entitled to recover. This charge the court refused, and 
the plaintiff excepted and. now assigns its ruling as error. 


Nicks, for plaintiff in error: 

A levy and seizure by the sheriff of goods sufficient to satisfy 
an execution will, as it respects the defendant in execution, be 
a satisfaction, although the goods be wasted by the sheriff.— 
Campbell, use &c. v. Spence et al, 4 Ala. Rep. 543. Such 
levy will be a satisfaction, as to the vested rights of third per- 
sons, although the goods be wasted by the sheriff or strangers, 
or the family of the defendant. ) 

The face of the process is the sheriff’s authority—his com- 
mission ; he cannot go beyond it. Admit that Penn under the 
statute might rightfully have sued out an attachment for ail the 
crop grown on the rented land, still his rights and the power 
confered on the sheriff by the process actually sued out may be 
materially different. The process commanded “ that you attach 
so much of the crop as was grown on the said rented land * * * 
as shull be of value sufficient to satisfy the suid debt and costs ac- 
cording to the complaint,” &c. If the levies of the 5th and 11th 
of December were of “value sufficient to satisfy the debt and 
costs according to the complaint,” they were a satisfaction in 
fact, as respects Givens’ rights, and the levy of the 27th De- 
cember on his corn at the “Abercrombie Place’ was unau- 


thorised. 


Rice & Waite, for the defendant: 

1. The action of trover will not lie against a sheriff who takes 
property into his possession under a valid legal process.—Stew- 
art v. Ray, 4 Ired. 269. This case is stronger, for here the at- 
tachment directs the sheriff to take the very property which he 
attached under the process. 

2. Givens cannot set up that the levy of the attachment on 
McKune’s corn and cotton satisfied the attachment. The whole 
crop was liable to pay the rent of the land, and the lien could 
not be destroyed by the removal of the crop from. the premises ; 
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and Givens never had such a property in the corn as would sup- 
port an action of trover against the landlord. 

3. The corn and cotton first levied on was destroyed or sold 
by McKune’s wife and children; but the charge refused made 
the question the same, whether lost, destroyed or sold.—See 
Curry v. The Bank, 13 Ala., and authorities there cited. 


DARGAN, C. J.—It cannot be denied but that the corn 
raised by the plaintiff was liable to pay the rent due the land- 
lord. ‘The act of 1821, as well as the act of 1843, prohibits 
the removal of the crop grown on rented land until the rent is 
paid. hese statutes create a lien on the crop to secure the 
rent, which may be enforced- by attachment if the crop be re- 
moved. or be about to be removed from off the demised pre- 
mises before the rent is paid.—Clay’s Dig. 506. But it is in- 
sisted that the sheriff levied on more than was sufficient to pay 
the rent, and from his neglect McKune, the tenant, was permit- 
ted to use or dispose of a part of the corn raised by him on the 
premises after the levy of the attachment, in consequence of 
which it became necessary to sell the corn of the plaintiff. The 
answer to this is, that all the corn was liable to pay the rent, 
without regard to the question of ownership between the tenant 
and the plaintif—&. ‘The sheriff might have levied on all or any 
portion of it, and if he sold no more than was necessary to pay 
the rent and returned the balance, he could not be sued in tro- 
ver.. Indeed he incurred no liability, unless he could be made 
liable for an excessive levy. But we will not inquire under 
what circumstances a sheriff will be held liable for an injury re- 
sulting from an excessive levy, or what would be the proper re- 
medy for such an injury, if the sheriff only sold enough of the 
goods to satisfy the debt; for in the case before us, altliough the 
sheriff may have levied on more than enough to pay the rent, 
yet no more was actually removed or sald by him than was suf- 
ficient for that purpose. ‘That McKune used or disposed of a 
part of his corn levied on, which was left by the sheriff on the 
premises, cannot give the plalotiff a right of action against the 
sheriff, for the corn of the plaintiff was liable for the rent, and 
no part of it was satisfied or discharged until the corn was sold. 
That McKune may have used or disposed of a part of the crop 
after the levy was made could work no satisfaction of any part 
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of the rent; the whole was due when the crop was sold, and no 
more was sold than was sufficient to pay it. There is no error 
in the judgment, and it must be affirmed. 


Cuton, J., not sitting. 


CAREY vs. HUGHES. 


1. A charge to the jury that they have a right to draw an inference, which 
is opposed to all the testimony, is erroneous. 


Error to the Circuit Court of Macon. Tried before the 
Hon. John J. Woodward. 


Tuts was an action of assumpsit, originating in a justice’s 
court, and was instituted by the defendant against the plaintiff 
in error to recover for work and labor done as aditcher. The 
plaintiff below swore that he cut for the defendant some time in 
the winter of 1845-6, a ditch seventeen hundred and twenty 
yards long for which he was to have five cents per yard; that 
the work amounted to $86, of which defendant paid him $40. 
The defendant proved by one Amos, that he was defendant’s 
overseer at the time the work was done; that defendant. told 
him not to let the plaintiff undertake the work unless he would 
warrant it; that he communicated this to the plaintiff, who said 
he would warrant it; that he went with plaintiff to the point at 
which he commenced and in passing a certain place, remarked 
that it would make a good rice patch, to which the plaintiff re- 
plied that he would warrant it to be too dry to raise rice after 
he had ditched it; that he frequently heard the plaintiff say that 
he was not to be paid for his work unless he drained or dried 
the ground; and that the ditch was of no benefit to the greater 
portion of the land. This was all the material evidence in the 
case. Among other charges the court charged the jury that if 
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they believed from the evidence that there was a contract be- 
tween the plaintiff and defendant that the plaintiff should do 
some ditching for the defendant and was to warrant his work, 
they had a right to infer that he-thereby only intended to warrant 
that the same should be done in a workmanlike manner and not 
that it should drain the land, and that if they believed the work 
was done in a workmanlike manner they must find for the plain- 
tiff. The defendant asked the court to charge the jury that 
they might look to all the facts and circumstances detailed in 
the evidence to ascertain whether the plaintiff by his contract 
warranted that the ditch should drain the land, and if they 
should conclude that such was the contract and that said ditch 
did not drain the land, they ought to find for the defendant. 
This charge the court gave, but with the qualification, that they 
might look to the conversation between the witness, Amos, and 
the plaintiff about warranting to drain the place spoken of as 
suitable for a rice patch in determining whether the plaintiff 
warranted the ditch to drain the land, but that said conversa- 
tion, if had after the contract was made, did not of itself amount 
to a warranty that he would drain the land. To the charge 
given and to the qualification of the charge asked the defendant 
excepted and now assigns them as error. 


DoveueERrty, for the plaintiff in error: 

1. The charge that does not leave to the jury all facts the 
evidence conduces to prove is incorrect.—Sullivan v. Enders, 3. 
Dana, €6. The first instructions given the jury were erroneous. 

2. A misapprehension of the judge as to a material fact and 
a direction to the jury accordingly, is sufficient ground for re- 
versal.— Johnson v. Hurth, 1 Bailey, 482; Jones v. McNeil, 
ib. 235. Ifthe judge did not misapprehend the fact, that the 
plaintiff below warranted the ditches to drain the land which 
was abundantly shown by the evidence, the second charge 
was manifestly calculated to mislead the jury—the effect of 
which, see Benham v. Carey, 11 Wend. 83. 

3. The last charge requested by defendant below should 
have been given. If the first heavy rain filled the ditches with 
mud and sand, the jury had a right to consider this fact in de- 
termining whether they had drained the land. 

4. The last charge but one was erroneous, for it assumes the 
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fact that it was the duty of Carey to have said ditches recut after 
every heavy fall of rain. 





PARSONS, J.—The evidence does not conclusively show 
what the contract was. It is more than probable that no actual 
contract had been made between the parties about the ditching, 
up to the time when according to the deposition of Mr. Amos 
the plaintiff below, Hughes;-came to commence the work. 
The parties must have conversed about such a contract, because 
Carey instructed Amos, who was his overseer at tlie time, not 
to let Hughes commence the work of ditching unless he would 
warrant his work. When Hughes came to commence the work 
and Amos had told him of this requisition of Carey, Hughes 
said he would warrant his work, and commenced. It is to be 
presumed from this that no perfect-contract existed previously. 
It appears from some of the evidence that Carey was to pay 
five cents a yard for the ditching. ‘This must have been men- 
tioned between the parties previously as one of the terms of the 
proposed contract, and there was no difference between them, it 
is to be presumed, about it. It does not appear that Hughes 
undertook to cut the ditches any particular depth or width. 
These were remarkable omissions in such a contract, unless the 
contract were such as to render any stipulations about the depth 
and width of the ditches unnecessary. If Hughes contracted 
to cut such ditches as would effectually drain the land of Carey, 
then such stipulations were not only unnecessary but they would 
have been inconsistent with the nature of the contract. The 
parties had a right to make their contract in this respect as they 
thought fit, but the contract as made, as well as its subject mat- 
ter, will be looked to in the attempt to ascertain what the par- 
ties intended. ‘The question is whether Hughes was to warrant 
that his work, of some particular kind and quantity, was to be 
done in a workmanlike manner, or that it should be such as to 
drain the land. Upon this question the omissions are obviously 
material, as they tend to show that the ditching was to be such 
as to drain the land. The record contains other evidence show- 
ing, or tending to show, that this was in truth the contract of the 
parties, but it is not necessary to state it. 

One of the charges of the court was as follows: “If the jury 
believed there was a contract between the parties, and the plain- 
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tiff by said contract agreed to warrant his work, that they had a 
right to infer that he thereby only intended to'warrant that the 
same should be done in a workmanlike manner and not that it 
should drain said land, and if they believed that the work was 
done in a workmanlike manner, that then they must find for the 
plaintiff.” It is our opinion that in reference to the evidence 
that was before the jury, it was error to charge that the jury had 
a right to infer that Hughes only intended to warrant that the 
ditches should be done in a workmanlike manner and not that 
it should drain the land, for such an inference was against all 
the evidence. The charge next given, taken with its qualifica- 
tion, cannot be considered as having fully cured this error. 
There were other charges, as to which we need give no opin- 
ion. Let the judgment be reversed and the cause remanded. 





MITCHELL er au. vs. BILLINGSLEY. 


1. The value of an orchard is to be estimated with reference to what in its 
growing state itis worth to the premises. 

2. Growing fruit trees and fences enclosing a field are fixtures, and as such 
belong to the freehold. 

3. In an action of trespass quare clausum fregit, exemplary damages may 
be given, where the tortious act is attended with circumstances of aggra- 
vation. 

Error to the Circuit Court of Randolph. ‘Tried before the 

Hon. John J. Woodward. 


Rice, for the plaintiffs in error, cited Carpenter v. Lewis, 
6 Ala. 682. 


Her ry, for the defendant. 


CHILTON, J.—This was an action of trespass quare clau- 
sum fregit, brought by the defendant against the plaintiffs in er- 
ror, and was tried by the consent of counsel as upon appropriate 
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pleading, there being neither declaration nor pleas. It appears 
that Harcrow, one of the defendants below, had possession of 
the locus in quo from the year 1843 to 1848, the same during 
that time belonging to the United States ; that he had improved 
it by clearing and fencing some twenty acres of the land, plant- 
ing out an orchard of fruit trees, &c.; that the plaintiff below 
entered the land and obtained the duplicate receipt of the re- 
ceiver of the public monies at the land office, on the 2d Febru- 
ary 1848 ; and that after the entry as aforesaid, the defendant, 
Harcrow, who had made the improvements before the entry, em- 
ployed the other defendants to aid him in removing the fence 
and fruit trees from the place, the plaintiff having entered upon 
the land. It does not appear that any violence was done to the 
plaintiff or his family, but one of the defendants, while engaged 
in removing the rails, &c. had a pistol in his possession, which, 
however, he did not attempt to-use. Upon the trial, the plain- 
tiff below offered to prove by a witness, in the language of the 
bill of exceptions, “ that the said orchard was worth fifty dollars 
to said tract of land.”’ ‘To this an objection was made by the 
defendants, who insisted that the proper rule required that the 
proof should be as to the value of the trees which were removed 
from the.land. The court allowed the proof, and the’ defend- 
ants excepted. It further appeared that the defendants below, 
while engaged in the removal of the-trees and rails composing 
the fence, cursed the plaintiff as a swindler for entering the land 
and claiming the improvements. This being the evidence, the 
court charged the jury that if they believed that the plaintiff en- 
tered the land and received a certificate of such entry on the 2d 
February 1848, he became thereby not only entitled to the land 
but to the fruit trees planted out thereon in the orchard, and to 
the fence situated and erected on said land, although the trees 
were planted and the fence erected before the date of such entry; 
that if the defendants after theientry removed the trees and fence 
from the land against plaintiff’s consent, the jury were bound 
to find against such of them, as were concerned in it the actual 
damage caused by such removal, and that they. had the right, if 
they thought proper to exercise it, to give to the plaintiff vin- 
dictive damages. The questions upon the admission of the 
evidence objected to and the propriety of the charge are pre- 
sented for our consideration. | 
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1. We understand the proof made amounted to this, the 
value of the orchard as it was situated on the land. We cannot 
percieve any substantial ground of objection to this mode of 
proving the damage. The orchard had been destroyed and 
the injury the plaintiff had sustained was the value of the 
orchard as it existed. before the alleged trespass. The trees 
taken up and removed from the place may have been and pro- 
bably were of very little value, whereas in their growing state 
in the orchard they may have added considerably to the value 
of the premises. It was clearly proper to allow the proof.— 
Sedgwick on Dam. 140. 

2. In respect of the charge, the counsel for the plaintiffs in 
error misconcieves the case of Carpenter et al. v. Lewis, 6 Ala. 
682, if he supposes it to conflict with the view the circuit judge 
took of this case. That was an action of trover for the conver- 
sion of brick, boards and rails which the party in possession of 
the public land, before it was entered by the defendant, had 
severed from the free-hold. The bricks were burned and ina 
kiln covered with boards and fenced in with rails. It was held 
that in this condition they did not become the property of one 
who subsequently entered the land from the government and 
who could show no other title to them than the certificate of 
entry gave. This decision was correct. The property con- 
verted was severed from the land—was not appendant to the 
free-hold and therefore did not pass to the purchaser from the 
government. Not so with rails composing the fence which en- 
closed the field the party cultivated. ‘They compose a part of 
the farm, belong to the owner for the time being and pass to the 
vendee of the land. It was never heard of that in selling a farm 
in a state of cultivation, the vendor should insert in the deed a 
stipulation that the fences enclosing the fields should pass. As 
to the fruit trees growing in the orchard, they are actual fixtures, 
the rails on the fence constructive, but both alike pass to the 
purchaser.—Walker v. Sherman, 20 Wend. 636; 2 Kent’s 
Com. 346; McClintock vy. Graham, 3 McCord, 553; Farris v. 
‘Walker, 1 Bailey’s Rep. 540; Gibson v. Vaughn, 2 ib. 389; 
Vanness v. Pacard, 2 Peters Rep. 137; English v. Foote, 8 8. 
& M. 444. A gin house, the running gear thoreof and a pack- 
ing screw are said to be fixtures, inseparable from the realty and 
pass with the free-hold;—(McDaniel v. Moody, 3 Stewart’s 
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Rep. 314,)—but the gin-head is not.—Hancock v. Jorden, 


7 Ala. Rep. 448. 
3. Upon the other point involved in the charge we have 





' equally as little difficulty, There was some evidence that the 


defendants, while in the commission of the tortious acts com- 
plained of, used indecorous and insulting language and that one 
of them had a pistol. It is well settled that in such case and in 
actions of this kind,the jury are not confined to the actual dam- 
age. The law in cases attended with circumstances of aggrava- 
tion, allows the jury to give exemplary damages.—Sedg. on 
Dam. 39-487. The case of Merest v. Harvey, 5 Taunt. 442, 
(marg. page,) was an action of trespass quare clausum fregit.. No 
actual damage was sustained by the owner of the land, yet the 
jury gave £500. and the court refused to disturb the verdict, 


Holding that the jury properly imposed aecans or punitory 
damages. 
Let the judgment be affirmed. 





KITCHEN ws. MOYE, sy mis Guanpran, &c. 

1;; ‘Where « bill of exceptions is defective in’ failing to. show that it was 
eigned and sealed in term time as required by the statute, the judge who 
presided at the trial has no authority in vacation to add to it so as to 
cure the defect, and if he does so, the act is yoid. 

Error to the Orphans’ Court of Baldwin. 
Sewatt, for the plaintiff. 


Jewett, for defendant. 


DARGAN, C. J.—At the last term of this court upon the 
motion of the defendant in error the bill of exceptions in this’ 
case was stricken from the record, because it did not appear 
that it was signed by the presiding judge during the term at 
which the exceptions were taken, and we then held that we 
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could not recieve affidavits to show that the bill of exceptions in 
fact was signed in term time. After this motion was allowed the 
defendant in error moved for a writ of certiorari to bring up a com- 
plete record of the cause. This writ was granted, which has 
been returned, and accompanying it is sent up another transcript 
which contains a copy of the same bill of exceptions; which, 
however, bears date showing that it was signed on the day the 
judgment was rendered in the court below.. The certificate of 
the clerk, however, shows that the bill of exceptions was dated 
by the judge who presided, after the cause was removed to 
this court by a writ of error, and the question is whether this act 
of the ‘judge affixing a date to the bill of exceptions in vacation 
and after the adjournment of the term at which the judg- 
ment was rendered, can be considered a part of the bill of 
€xceptions for the purposé of curing the defect. We feel 
no hesitation in saying that the judge of the court who pre- 
sided upon the trial has no further control or authority over 
the record of the cause after the adjournment of the term than 
ahy other individual. He cannot in vacation either add to or 
detract from it, and any act of his by which an error is cured or 
one created, is illegal and void. It is true that the statute re- 
quiring bills of exceptions to be signed during the term at which 
the judgment was rendered authorises the judge with the con- 
sent of the couisel in writing to sign a bill of exceptions within 
ten days after the court adjourns, but this portion of the act can 
have no influence on the question before us, for it cannot be 
pretended that the bill of exceptions was dated within ten days 
from the time the court adjourned or that there was any consent 
given prolonging the time. We must therefore regard the act 
of the judge in dating the bill of exceptions as illegal and void, 
and we cannot examine any assignment of error growing out 
of it. 

This view renders it unnecessary to look into the error as- 
signed upon the record sent up with the writ of error, for the 
transcript returned with the certvorart is complete, and the judg- 
ment consequently affirmed. 
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WALKER er at. sy Guarp’n, ts. WALKER, Ex’r. 


1. The rule, which sacrifices the former of two contradictory clauses in & 
will to the latter, is never. applied except on the failure of every attempt 
to reconcile them. . 

2. The local order of a will will be disregarded and its provisions trans- 

' posed, if thereby every part can be rendered consistent and effectual. 

3. A legacy toa grandchild payable at a future day does not bear interest 
until after it is payable. Whether when the time of payment arrives 
the legatee is entitled to the interest that has acciued—Qurre? 


- Error to the Orphans’ Court of Tuscaloosa. Tried before 
the Hon. Arthur Foster, J udge. 


On the final settlement of the estate of Robert Walker, de- 
ceased, by Moses P.' Walker, his executor, the plaintiffs in er- 
ror, who are still minors, claiming under the tenth and thirteenth 
clauses of the will, moved the Orphans’ Court for a dectee that 
the legacies bequeathed to them’ respectively be paid by said 
executor, which motion the court refused. They then moved 
that said executor be ordered and directed to pay over annually 
the interest on said legacies, compating the same from one year 
after the testator’s death, for the support and sustenance of said 
plaintiffs during their minority, which motion was also refused. 
The testator, after providing by the previous clauses for his 
widow and several of his children, by the eighth bequeathes to 
his daughter, Eleanor Bozwell, “the sum of six hundred dol- 
lars,” and by the ninth to his step-son, James J. Foster, and his 
step-daughters, Elizabeth Cardwell and Sarah C. Glascock, 
each “the sum of three hundred dollars.’ Then follow the 
tenth, eleventh, twelth and thirteenth clauses, which are either 
copied or substantially stated in the opinion of the court. To 
the rulings of the court the plaintiffs excepted and now assign 
them as error. 


J. L. Martin, for the plaintiffs: 

1. We contend that by the thirteenth clause of said will the 
legacies bequeathed in the tenth clause were vested in the wards 
of the plaintiff in error, and were due and payable at the expira- 
tion of one year after the death of the testator, and bore inte- 
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rest from that time.—4 Mass. Rep. 208; 6 Peters, 68 ; 2 Stew. 
170; 5 Ala. 143; 8 Port. 197. 

2. We also contend that if not payable at the time stated, 
the bequests bore interest from that time, which interest was the 
property of the wards respectively and would in case of their 
death go to their respective administrators: That as they were 
not otherwise provided for, and as it was necessary for their 
maintenance and education, it was the duty of the court below 
to have ordered the-interest, or so much as was necessary tu be 
paid over for that purpose.—2 Roberts on Wills, 96-102; 2 P. 
Williams; Harvey v. Harvey, 21; 2 Roper on Legacies, 192-3; 
‘1 Jarman, 434-437-411. 

It appears by the settlement with the executor that the fund 
provided to pay debts and legacies was more than enough for 
that purpose and was evidently known te the testator, and forms 
a strong argument in favor of the construction for which we 
contend. It is a well established rule of law and fully recog- 
nised by this court, that an executor cannot retain legacies of 
this sort unless it is so directed to be kept by the will, an 
executor not being bound to loan out money in his hands with- 
out direction to that effect. These positions are sustained by 
the authorities cited. Ifthe money is not paid over to the guar- 
dian, what is to become of it during the minority of the lega- 
tees? Andif they are not entitled to the accumulation, who 
is? There is no residuary legatee. If the legatees were the 
children of the testator, interest would be payable for their sup- 
port whether the legacy was due or not, and whether vested or 
not ;. and many cases are found which hold the same rule as to 
grandchildren where their parent is dead and they not otherwise 

“provided for; the present legatees are in that condition. Some 
of these cases are above cited. 








Ormonp, NicHoison and WuHitTFIELD, for the defendant: 

1. The rule that a former contradictory clause in a will must 
yield to a latter one will never be enforced, but upon the failure 
of every attempt to give the whole will such a construction as 
will render every part effectual.—1 Jarmaa on Wills, 415-16; 
Shenat v. Bentley, 7 Cond, Eng. Ch. R. 305; Bettison v. Rich- 
ards, 2 Eng. Com. L. Rep. 105; Paige, 122. 

2. As to interest on legacies, the general rule is that a legacy 
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ears interest after one year from the death of testator, unless 
he legacy be payably ata future day; or unless some period 
he fixed by the will as that from which interest is to commence. 
This is the English rule and has been adopted by this country. 
3 Munf. 10. In this State it commences eighteen months afier 
letters testamentary.—Hallett & Walker v. Allen, 13 Ala. 554; 
see Knight v. Knight, 2 Sim. & Stu. 490; C. E. C. R. 555. 
The general rule is, that a legacy payable a future day does not 
bear interest in the mean time, unless it be from a father to a 
child, or unless there be something on the face of the will indi- 
cating such meaning —2 Robinson’s Pr. 107; 3 Mun. 198; 13 
Ala. 558. The rule as to devise to a child, bearing interest for 
maintenance, does not apply to a grandchild.—2 Jobns. Cases, 
200; Lupton v. Lupton, 2 Johns. Ch. Rep. 614; Palmer v. 
Mason, 1 Atk. 505; Errut v. Barlow, 14 Ves. 202; Ward on 
Legacies, 307-8 ; Heath v. Perry, 3 Atk. 101. 


CHILTON, J.—The questions for our revision depend up- 


’ on the construction to be placed upon the will of Robert Wal- 


ker, deceased, by which after making provision for the payment 
of his debts and funeral expenses, and bequeathing sundry 
slaves and tracts of real estate to his wife and children, and 
also several pecuniary legacies, he makes the following bequest 
in the tenth item which is the one under which the plaintiffs in 
error claim, namely: “I give and bequeath to the heirs of my 
son, Robert B. Walker, whose names are James Robert Walker 
and Hickinson P. Walker, each the sum of one thousand dol-: 
lars, to be paid them as they become of age by the administra- 
tor of this my last will and testament ; and in case either or both 
of said legatees should die before they shall come of age, the 
amount herein bequeathed to them as aforesaid to be equally 
divided among my daughters, Julia Hill, Mary Moody and 
Martha McGuire.” The testator, by the eleventh and twelth 
clauses of the will, after providing for taking a schedule of his 


~ entire estate by three discreet free-holders, said schedule to be 


appended to his will, and also for the sale of his growing crop, 
stock, &c., out of the proceeds of which he desired that his debts, 
funeral expenses and the several legatees should be paid, and 
the remainder if any distributed, provides by the. thirteenth 
clause as follows: ‘I also will and ordain that my executor 
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shall pay the said several sums of money bequeathed as afore- 
said unto the said several legatees respectively so soon as one 
year after my decease shall have expired.” 

- It is insisted by the counsel for the plaintiffs in error that not- 
withstanding the tenth clause of this will, which makes the leg- 
acies to depend upon the contingency of the legatees arriving at 
the age of twenty-one years, at which time the legacies are 
made payable, yet the thirteenth clause being as to the time of 
payment repugnant to the tenth, must so far modify and control 
it, upon the established rule of interpreting wills, that where 
two clauses are repugnant to each other so that they cannot be 
reconciled or possibly stand together, the clause that is poste- 
rior in local position shall prevail—Jarman ou Wills, 411-12, 
and authorities cited in note a to 1 Amer. edit., and see Mer- 
rall v. Sutton, 4 Beav. 478. We, however, do not agree with 
the counsel in the proposition that the will before us does pre- 
sent any irreconcilable conflict. ‘On the contrary, we feel no 
hesitation in pronouncing that the testator in the thirteenth clause 
had no reference to the legacy bequeathed by the tenth item. 
He evidently is refering to the pecuniary legacies for the pay- 
ment of which he had previously fixed no time. There were 
several of these, and it is but reasonable to suppose that the 
testator intended to fix the time when as well as the fund out of 
which they should be paid. If we transpose this will and read 
the thirteenth clause, as inserted béfween the ninth and tenth 
clauses, every qpe would be impressed at once with the convic- 
tion that the construction we have placed upon this will is but 
carrying into effect the true intention of the testator. It is al- 
lowable to resort to this transposition to reconcile the supposed 
- contradiction. Mr. Jarman, in his work on Wills, (vol. 1, p. 
415-16,) says: “* The rule which sacrifices the former of seve- 
ral contradictory clauses is never applied but on the failure of 
every attempt to give to the whole such a construction as will 
render every part of it effectual. In the attainment of this ob- 
ject the local order of the limitations is disregarded, if it be 
possible by the transposition of them to deduce a consistent dis- 
position from the entire will.” The clear intention of the tes- 
tator was that these two grandchildren should take the legacies 
bequeathed them only in the event that they attained to the age 
of majority. This age they have not yet attained and are not 
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therefore entitled to the payment of the legacies. .We are re- 
fered to several decisions by the counsel for the plaintiffs in 
error somewhat analogous to the cause at bar, where an appa- 
rently different conclusion was arrived at, but upon a critical 
exarnination these cases will be found essentially to differ in 
some of their leading facts from the case before us. With 
respect to adjudged cases as furnishing precedents for our guid- 
ance in the construction of wills, we may well apply the remark 
of one of the ablest judges who has ever had a seat upon the 
bench in the United States, “that the positive authority of a 
decision is co-extensive only with the facts upon which it is 
made.”—12 Wheat. 333; 1 Coms. Rep. 143. The great 
anxiety which the courts have manifested to reconcile and give 
effect to all parts of the will, may be found illustrated in the 
cases collected and commented on by Mr. Jarman, (vol. 1, p. 
416, et seq.) ; 

_ As to whether these legatees will be entifled to interest upon 
their legacies when the same become payable according to the 
tenth clause of the will,.is a question not now presented. We 
therefore express no opinion upon it. But we are called upon 
to determine whether the court below committed an error in 
refusing to set apart a sum of money as interest upon these lega- 
cies for the support and education of these wards during their 
minority. Waiving the question whether in a case situated 
like the present the Orphans’ Court possesses the jurisdiction 
to decree such appropriation, if the terms of the bequest would 





- justify the construction contended for, we are of opinion that 


under the will no such provision is made or authorised. It 
seems to be the established rule that a legacy payable at a fu- 
ture day does net carry interest until after it is payable. An 
exception to this rule obtains iw favor of a child who has ne 
other provision made for his or her maintenance in the mean 
time by the will, but this exception according to the decided 
preponderance of authority is not allowed in favor of grand- 
children. In Butler, an infant, by his guardian, v. Freeman, 
the grandfather of the plaintiff by his will after directing his 
debts, &c. to be paid, bequeathed all the rest and residue of his 
personal estate to his grandson, the plaintiff, at his age of twenty- 
one, and in the event of his death before arriving at that age, 
then to the defendant, Freeman, whom also he appointed exe- 
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cutor. The bill was for the interest during the minority of the 
grandchild. Lord Hardwicke held that the legacy being given 
by a grandfather to a grandson upon a contingency of his at- 
taining his age of twenty-one, and as nothing was said how the 
produce of the legacy should be applied, the plaintiff was not 
entitled as grandson to be maintained out of the produce—(3 
Atk. Rep. 58, and cases cited in note 1, p. 60; Lupton v. Lup- 
ton, 2 Johns. C. Rep. 628-9, and cases cited; Ward on Lega- 
cies, 307; 2 Johns. C. Cases, 200.) 

Our conclusion is that there is no error in the decree of the 
Orphans’ Court, and it is consequently affirmed. 


CAMPBELL vs. DOSS. 


1. Where a claim to property levied on under attachment is dismissed for 
want of jurisdiction in the court to which it was made returnable, and 
no further steps are taken by the claimant to assert his righte, the levy 
is sufficient to support a judgment by default against the defenant in 
the attachment. 


Error to the County Court of Dallas. 


Gay gE, for the plaintiff: 

The judgment by default was allowed when Campbell has 
not been brought into court. A defendant in attachment can 
only be brought into court by a levy upon Ais property. Here 
the property levied upon, before judgment in the attachment 
case, was claimed by affidamt, the mode prescribed to make a 
claim. The interposition ef this claim, appearing upon the at- 
tachment itself, destroyed the presumption that the levy was 
upon Campbell’s property, and no judgment should have been 
rendered against him until the right of property was determined. 
The judgment entry recites the facts before the County Court ; 
it shows that the case to try the right of property was merely 
stricken from the docket for want of jurisdiction, and from this 








402 _ ALABAMA. 





Campbell v. Doss. 


act of the Circuit Court the County Judge infered that no cluim 
to the property was pending. Striking the claim case from the 
docket did not destroy the elaim, and operated only as a trans- 
fer of the case to the County Court. If the bond was void be- 
cause returnable to the Circuit Court, the affidavit making claim 
remained, and another bond could have been made returnable 
to the the County Court. The affidavit creates the claim, and 
this was never withdrawn. The short interval of one month be- 
tween the Circuit and County Courts scarcely gave the claimant 
an opportunity to give another bond, if one was necessary. 

I can find no case like this, but its analogy to bringing a de- 
fendant in court by service of garnishment on the debtor seems 
complete. When so brought in, no judgment can go against 
the defendant in attachment until the garnishee’s answer has ad- 
mitted an indebtedness. Why? Because if the garnishee is 
not indebted, the defendant has never been brought into court, 
and a judgment by default against one not in court would be 
error. 

I regard the interposition of the claim as showing prima facie 
that the property levied upon is not the defendant’s in attach- 
ment, and while it is pending no judgment can be allowed. 
Suppose pending a claim the plaintiff in attachment takes a 
judgment by default, and the claimant of the property levied on 
recovers it, has the plaintiff in attachment a legal judgment? 
The claimant’s success shows that defendant’s property never 
has been levied on, and he never, therefore, in court. No judg- 
ment can be rendered against a man unless he is in court, by 


personal service or levy upon his property. 


Evans, for the defendant: 

Upon the facts we insist that the judgment was regular—Ist. 
Because the attachment being levied upon the property of the 
defendant, he was properly in court under process of attachment. 

2; The claim interposed returnable into the Circuit Court 
was void, and the property levied on, in contemplation of law, 
still remained in custody of the sheriff.—Thompson, guardian, 
v. Evans, 12 Ala. 58S. 

3. Even if the claim were not void, yet as the record shows 
that the claim case had been stricken from the docket, “and that 
no claim for the trial of the right of property was theff pending,” 
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there was no obstacle to the rendition of the judgment, and the 
case stood as if no claim had ever been interposed. 


DARGAN, C. J.—Doss, the plaintiff, sued out an ‘attach- 
ment against John C. Campbell, returnable to the County Court 
of Dallas, which was levied by the sheriff on certain slaves as 
the property of the defendant, and which were claimed by his 
wife, who gave bond to try the right of property. The claim 
was returned to the Circuit Court for trial, and at the fall term 
1849 the Circuit Court dismissed the claim for want of juris- 
diction. At the December term of the County Court, the plain- 
tiff in the attachment showed by proof that the claim had been 
dismissed ard that no other had been interposed, and the de- 
fendant making default, judgment was rendered against him.— 
It is now contended that the court erred in rendering judgment, 
because it does not appear that the attachment was levied on 
the property of the defendant, as it was claimed by his wife as 
her own. _ We will not now decide whether it would be erro- 
neous to render judgment by default against a defendant before 
the claim to the property levied on by the attachment was tried, 
should the property be subsequently condemned as the property 
of the defendant. But we feel no hesitation in saying that after 
the claim is dismissed by the court to which it was returned for 
trial, and no further proceedings are taken to assert the right of 
the claimant to the property, there-can be no impropriety what- 
ever in proceeding to the rendition of judgment against the de- 
fendant. If the dismissal of the claim would not authorise the 
plaintiff to proceed with his cause, he would be without remedy, 
for he could take no legal measures to determine the right of 
_the claimant to the property. 

There was no error in the rendition of the judgment, and 
consequently it must be affirmed. 
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1. Interest that accrues on a judgment subsequent to its rendition may 
be collected in this State under execution issued thereon. 

2. In civil actions, the party in whose fayor judgment is rendered, except 
in cases where the law otherwise provides, is entitled to his costs. 


Error to the Circuit Court of Lauderdale. Tried before the 
Hon. Sydney C. Posey. 


Tue plaintiffs in error sued out a supersedeas to restrain and 
have entry satisfaction of an execution issued on a judgment 
against them in favor of the defendant. The case was tried by 
a jury who found that the principal of the. judgment, with the 
costs, had been paid, but that the interest accruing on the judg- 
‘ment since its rendition was still due. The court thereupon 
refused to order the entry of satisfaction, but directed that the 
judgment be credited with the sum found to have been paid and 
. ‘that execution issue for the residue, and that the plaintiffs in 
error be taxed with the costs of the proceeding. To the decis- 
ion and judgment of the court the plaintiffs in error excepted 
and now assign.them as error. 


L. P. Wauxer, for the plaintiffs in error : 

1. It is conceded that interest is incident to judgments at law, 
(Gwinn v. Whitaker, 1 Harris. & Johns. 754-5,) and that the 
statute, (Clay’s Dig. 284, 4 5,) fixes the rate of interest which 
judgments shall bear in this-State, to-wit—8 per cent. But the 
mode of recovering this interest is not provided for by statute 
and therefore must remain as at common law. At common 
law interest subsequent to the judgment cannot be levied under 
execution, because the execution must follow the judgment and 
there is nothing on the record to authorise the collection of in- 
terest.—1 Amer. Lead. Cases, 350, note by H. & Wallace. 
So held in Watson v. Fuller, 6 Johns. R. 283, where a judg- 
ment had been reduced by partial payments until the amount 
demanded by the execution was less than the nominal amount 
of the judgment.—See, also, Mason v. Sudam, 2 Johns. Ch. 
Rt. 172-130. Independently of statutes prescribing the mode of 
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recovering interest accruing subsequent to the judgment, the only 
remedy is by a fresh action.—Vide 1 Am. Lead. Cas. supra. 
And it was said by Lord Loughborough, in Creuze v. Hun- 
ter, 2 Ves. jr. 162, “* you may bring a fresh action on it as a 
new cause of suit, but you cannot levy for it or charge the land 
under the elegit with the intermediate interest from the date of 
the judgment.”  Scire facias, writ of execution against pro- 
perty and commitment on execution are remedies for the amount 
of the judgment only and not for interest thereon.—1 Am. Lead. 
Cas. 350-1; Hall v. Hall, 8 Verm. 15€; Allen v. Adams & 
Allen, 15 Verm. 16; Bowen vy. Huntington, 3 Conn. 423-26. 
A judgment isa lien on lands for its nominal amount, and not 
for interest thereon.—Mason v. Sudam, 2 Johns. Ch. R. 172; 
De La Kigne v. Everston, 1 Paige, 182; Mower v. Kip, 6 ib. 
89-91. Though it has been the practice in this State to levy 
the interest under the execution, it is believed on examination 
of the authorities to be contrary to both the letter and the policy 
of the law, and is now for the first time in this State brought in 
question on the authorities. It was aptly remarked by Kent, 
C. J., in Watson v. Fuller, 6 Johns. R. supra, to be ‘ an abuse 
of the process of the court to make use of the execution to en- 
force the payment of interest accruing subsequent to the judg- 
ment. ‘This is acting without authority. The execution must 
follow the judgment and can only be commensurate with it. 
To levy interest in the given case is to levy more under the 
judgment than it authorises.” And the form of the execution 
required and prescribed by statute, (Clay’s Dig. 199-200,) does 
not contemplate a levy of interest on the gudgment. The sheriff 
is thereby only commanded to make the judgment and costs. 
The right to levy for interest accruing subsequent to the judg- 
ment was unknown in England until the statute, (1 and 2 Vict. 
c. 110,§ 17,) which gave the right; (Fisher v. Pudding, 3 Man- 
ning & Granger, 238; 1 Am. Lead. Cas. 351.) And this right 
is now given by statute in most of the United States.— Vide 
Sayre v. Austin, 3 Wendell, 496, particularly; Benihill v. Wells, 
5 Binney, 56-9; Thomas v. Wilson, 3 McCord, 166; Adm’rs 
of Kirk v. Ex’rs of Richbourg, 2 Hill (S. C.) R. 352; Cham- 
berlain v. Maitland & Co. 5 B. Monroe, 448-9; Martin v. Kil- 
bourne, 11 Verm. 93. 

2. The petitioners alleged that they had “ paid off the judg- 
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ment, debt, damages and costs,” andthe ‘jury by their verdict 

found the allegations to be true. The’ court below from the 

above view of the law erred therefore in the judgment given, 

but should have caused satisfaction'to be entered of the debe, 

damages and costs of the judgment, and made perpetual the 

supersedeas of the the execution actandinng to the aye of the 
tition. 

8. But conceding (for the sake of argument) the court below 
to have ruled correctly the law, yet: there was error in render- 
ing judgment for the costs of the proceeding against the peti- 
tioners. ‘The petition is the commencement of a suit and 
may be pleaded to.”"— Vide Mabry v. Herndon, § Ala, 848 ; 
Spence v. Walker, 7 ib. 568; Shearer v. Boyd, 10 ib. 281 ; 
Moore & Cocke v. Bell, 13 ib. 478: .“* And on its Ghtintion 
costs are due to the siccessful party in the same manner as in 
any other suit.”—Shearer v. Boyd, 10 Ala. 279-282. The 
plaintiffs in execution having denied the allegations of fact in 
the petition, issue was _joined and the jary found the allegations 
to be true, as shown in the judgment ; therefore this finding 
should be at the costs of the plaintiff in execution, and not of 
Tjams & Carr. 


WILLiam Cooper, for the defendant, relied on the statute, 
(Clay’ s Dig. 284, § 70,) and the uniform practice under it since 
its enactment. 





PARSONS, J.—The counsel of the plaintiffs in error has 
refered us to authorities to show that at common law interest 
upon a judgment subsequent to its rendition could not be levied 
by an execution. According to our statute of 1818, (Clay’s 
Dig. 284,) all judgments shall bear interest from their date, and 
this. statute prescribes the rate. From that time, now more 
than thirty years, the practice, as is believed, has been univer- 
sal in this State to collect the subsequent interest upon a judg- 
ment, as well as the amount expressly recovered under the exe- 
cution. This having been the construction of the*act for so 
long a time and the practice having been so universal, we do 
not feel at liberty now to disturb it. The act of 1829, (Clay’s 
Dig. 206, § 24,) makes it the duty of sheriffs to endorse upon 
all executions the amount of money they recieve, specifying 
how much debt, how much interest, &c. and to give the de- 
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fendant a receipt accordingly. And there is another act which 
makes it the-duty of sherifis who have recieved from sales of. 
property tinder executions more than the principal, interest and 
costs, to pay the excess to the debtor.—Clay’s Dig. 204, § 12. 
The intention of the Legislature in respect of such cases is 
therefore clear. In this case the petition for a supersedeas was 
not sustained except for part of the sum in controversy ; for it 
was insisted that the judgment was entirely satisfied. The 
judgment in effect was against the petitioners, who are the plain- 
tiffs in error, for the residue. It was consequently right to 
give judgment against them for the costs of the proceeding. — 
Clay’s Dig. 316, § 20. 
Let the judgment be affirmed. 











ROBERTSON, use &c. vs. PATTERSON. 


1. A bond given in conformity with the statute (Clay’s Dig. 213, 2 62,) for 
the trial of the right of property, binds the security in the event of its 
condemnation for the costs of the trial, although the claim may not have 
been put in for delay. 


Error to the Circuit Court of Tallapoosa. Tried before the 
Hon. Joha J. Woodward. 


Lertwicu, for the plaintiff in error. 


Rice, for the defendant. 


DARGAN, C. J.—This was an action of debt by the 
plaintiff against the defendant in error, ona bond for the trial 
of the right of property, executed by William D. Powell as 
claimant of the property and the defendant as his security. The 
condition of the bond is, that if said Powell should have said 
property forthcoming should the same be found liable to the 




















execution, and ainalia sabh’ costs end daniages as should be re- 
-covered for putting in said claim for delay, then the said bond 
‘to be void, otherwise to remain in full force and effect. The 
declaration avers that. the trigl of the right of property was had 
and the property found tiable to the execution, and that the 
plaintiff in execution recovered against the claimant one hun- 


dren and seneanres eighty-eight cents as cost in that 
behalf expended, ‘the said Powell nor said defend- 


ant has paid. To m there was a demurrer, and 

the demarrer was sustained. The bond conforms strictly to 

‘of 1828, (Clay’s Dig. 213,) and we think it very 

clear ‘that it binds.the security for the payment of the cost of the 

‘the right of property, if it be found liable to the execu- 

ugh the claim be not put in for delay. This being 

ef Construction of the bond, an averment.showing the 

of the right of property and a judgment for cost in favor 

the plaintiff in execution against the claimant, which has not 

been paid, ‘shows a breach of the: condition. 

Let the arth reversed and the cause remanded. 










IVEY ws. McQUEEN. 


1. The actual value of growing timber is not its supposed worth to the 
owner, but the price for which it would sell at the time in the neighbor- 
hood in which it is situated. 

2. The statute (Clay’s Dig. 316, 3 25,) which declares that “in all actions 
» to recover damages fur torte, the plaintiff shall recover no more costs 


than where such damages do not exceed five dollars,” does not 
authorise in such case to render judgment against him for the 
residue of the costs. 


Error to the Circuit Court of Lowndes. Tried before the 
Hon. Nath. Gook. 
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1. The measure of damages. is’ generally the actual i injury 
which the plaintiff in the particular case has sustained, and all 
the facts and circumstances which tend to show this actual in- 
jury are admissible evidence.—Sedgwick, 28-29-30. 

2. No certain or positive rule can be laid down as to what 
facts or circumstances can be given in evidence-—See Johnson 
vy. The State, at the present term. They must depend upon 
each particular case. Very remote injuries are sometimes em- 
braced in the assessment of damages.—Shaw v. Cummiskey, 
7 Pick. 76; Weaver v. Puryear & Williamson, at this term. 
(In this case the facts sought to be proven clearly would have 
shed much light on the question of the actual injury. sustained 
by Ivey. ‘Timber to one man might be almost valueless, while 
to another it would make up.almost the entire value of his land. 
“What would be the value to the planter of the best tract of land 
if he had no timber to fence it? Certainly. but little.) 

3. The court below should not have rendered judgment in 
favor of defendant for costs. The~ statute (Dig. 316, § 25,) 
only provides that the plaintiff shall recover no more costs than 
damages. The court had not power to give judgment in favor 
of defendant, for the statute gave none. In actions at law costs 
abide the event of the suit, unless a different rule be given by 
statute. The court should have left the parties in interest to 
recover their costs in proceedings instituted for the purpose. 

4. But the plaintiff is not in any case responsible for the de- 
fendant’s costs, &c. The defendant’s costs are left to abide 
the general rule that the unsuccessful party shall pay the 
costs. 











Exmore & Yancey, for the defendant. 


CHILTON, J.—This was an action,of trespass quare clau- 
evm fregit by the plaintiff in error against.the defendant. Plea 
not guilty. Judgment in the court below-in, favor of the plain- 
tiff on the verdict of a jury for four dollars and forty-five cents 
damages and the same amount of cost, Bis him for the 
remainder of the cost. 

The question, as we understand the bill of exceptions, is sub- 
stantially this, whether one whose timber is destroyed is entitled 

27 

















to recover the value of the timber in the neighborhood in which 
it is situated, or’ may he recover what is its supposed value to 
‘the owner of it, based upon the fact that the owner had a prairie 
farm hard by dependant for rail‘timber and the like upon the 
land on which the timber had been destroyed? The rule, in 
‘respect of damages in such cases is that the party is entitled to 
‘recover the actual damage he has sustained, and if the circum- 
‘stances are aggravated and show malice, the plaintiff may recover 
what the law terms vindictive or punitory damages. By what 
rule shall we estimate the actual damage? We think the ac- 
-tual value of the timber is what it was worth in the neighbor- 
“hood asit stood before the trespass was committed—not what 
it would have been worth, if differently situated, in other parts 
of the country. Timber in our dense forests may be of very 
little*value, because there is but littke demand for it; whereas if 
it it were situated on the sea coast, or near a town or in a place 
where it is scarce and greatly in demand, it may be of immense 
‘walue. Its chief cost may consist in the price of transportation 
‘from the point where it abounds to the place where it is in de- 
‘mand. So that it would be utterly unjust to charge the defendant 
with any other than its forest value. He should be responsible for 
the rate at which such timber is sold at the place or in the neigh- 
. ‘borhood where it stood, and’ not as the counsel for the piaintiff 
‘ insisted, the value of such timber in other parts of the county.— 
Blydenburg et al. v. Welsh, 1 Baldwin, 331; Gregory v. Mc- 
Dowell, 8 Wend. Rep. 435; Sedgwick on the Meas. of Dam. 
280-1. ‘‘ Damages,” says Lord Cocke, “hath a special sig- 
nification for the recompence that is given: by the jury to the 
plaintiff or defendant for the wrong the defendant hath done 
unto him.”’—Co. Litt. 257, a; Sedgw. Dam. 29. The plain- 
tiff must recover so much as will repair the injury he has sus- 
tained—he may recover more if the trespass was aggravated. 
“That injury consists in the loss of his timber, and the value of 
. “his timber at the time and place of the injury is the extent of bis 
“Joss. 'This’ view accords with the decision of the Circuit 
Court. 

' Phe Gourt should riot,’ however, have entered judgment 
against the plaintiff for the remainder of the cost. The statute 
“which ‘declares he shall recover no more cost than damages, un- 
* Yess ‘his recovery amounts to more than five dollars, does uot@a- 
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thorise the court to give judgment against the plaintiff for the 
residue. 

The judgment must be corrected in this court at the eost of 
the plaintiff in error. It is otherwise correct, and must be 


affirmed. 


TRAMMELL ts. SIMMONS. 


1. A vendee of land, with no other title than that.confered by the bond of 
his. vendor, canuot reecver in ejectment against one who has subsequently 
acquired the legal title. 

2. A vendor who retains the legal title and a lien for the purchase money 
has such an interest in the land as is the subject of mortgage, and a 
purchaser under a decree of foreclosure acquires, as against the vendor 
and his mortgagee, all the title which the vendor had. 


Error to the Circuit Court of Dale. 


Tuts was an action of ejectment brought by the plaintiff 
against the defendant in error torecover possession of a.tract of 
land in Dale county, and was submitted to the judgment of the 
court below on the following agreed state of facts: One John 
McKinney, being seized in fee of the land in controversy, sold 
it in 1839 to Amos Dubose, to whom he executed a bond con- 
ditioned to make title on payment of the purchase money. Du- 
bose went into immediate possession, made valuable improye- 
ments, paid all the purchase money except fifty dollars, and 
while in possession, sold and conveyed the land to the plaintiff 
in error, who thereupon succeeded him in the possession. Af- 
ter the sale by McKinney to Dubose, but before the sale and 
conveyance by Dubose to the plaintiff, McKinney mortgaged 
the land to one Moses Matthews for a valuable consideration 
and without actual notice on the part of the mortgagee of the 
sale toDubose. Matthews afterwards, and whilst the plaintiff in 
error was in possession, fled a bill in chancery against McKinney 
to foreclose the mortgage, and obtained a decree of foreclosure 
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under which the land was sold and purchased by the defendant 
in error, who subsequently procured a writ of possession to is- 
sue from said Chancery Court, by virtue of which the plaintiff 
in error was ejected and the possession of the land delivered to 
the defendant. The plaintiff in error was not made a party to 
the bill of foreclosure, but after being turned out of possession 
filed a petition in said Chancery Court, setting forth the above 
facts and praying that he be restored to the possession of the 
land, which petition is still pending. The court below gave 
judgment for the defendant, which is now assigned as error. 





F. 8. Jackson, for the plaintiff. 
Burorp, for the defendant. 


CHILTON, J.—This court has uniformly held that the 
holder of a bond for title executed by one having the title to the 
land cannot defend at law against the vendor—(Chapman v. 
Glassell, 13 Ala. 50)—neither has he such an interest as can be 
sold under execution at law against him, and. the purchaser at 
such execution sale cannot maintain an action even against such 
equitable holder to turn him out of possession.—Elmore & Wil- 
lis v. Harris, 13 Ala. 360. In the case before us, McKinney, 
the vendor to Dubose, had received all the purchase money except 
fifty dollars. He then held the legal title to the land and a lien 
upon it, which the law gives a vendor, for the payment of the 
remaining sum of fifty dollars, that being the purchase money 
remaining due and unpaid. This interest which McKinney 
held in the land, namely, the legal title and the equitable lien, he 
had the right to mortgage. ‘The mortgagee, however, would 
take but the interest which the mortgagor had—it may be the 
legal title only, or if he transfered the indebtedness of the first 
purchaser, then the lien for the purchase money. But it is un- 
mecessary to determine what would be the respective rights of 
the parties in a court of equity. This is a proceeding at law, 
and we can only look to their legal rights. The plaintiff, 
Trammell, by his deed from Dubose takes no greater title than 
Dubose had, for no one can transfer a greater title than he has 
himself. He then must be regarded in the same condition with 
respect to this action that his vendor, Dubose, would have oc- 
cupied. We have seen that his equitable title acquired by his 
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bond cannot be regarded ina court of law. His possession is ne- 
tice to one who afterwards purchases from his vendor the legal 
title, and operates to make him take the title cum onere—that is, 
charged with the equities of the first purchaser. But the equi- 
table title, we repeat, cannot be regarded in a court of law so 
as to warrant the party in bringing ejectment, and as in this case 
Trammell the plaintiff had but an equity at most, he is not en- 
utled to recover unless he can do so upon his previous posses- 
sion ; for the law is that the plaintiff in ejectment must recover 
upon the strength of his own title and not on the weakness of 
that of his adversary. One in possession of land may recover 
against a trespasser who can show no title and who ejects him 
from the possession, or makes an unauthorised entry upon him. 
Badger v. Lyon, 7 Ala. 564. But Simmons in this case can- 
not be regarded in the light of a trespasser. He has purchased 
the interest of the mortgagor, McKinney, under.the decree of 
foreclosure, and the Chancery Court has by writ of possession 
placed him in the actual occupation of the land. This proceed- 
ing, by which the plaintiff was turned out and the defendant 
invested with the possession of the land by the decree of the 
chancellor, may be very irregular and reversible, but we have 
no warrant for holding it absolutely void; the plaintiff has made 
himself a party to the proceedings and the record shows is now 
endeavoring by his petition to have himself restored to the pos- 
session which the court has taken from him. If the order ia 
chancery was made for a writ of possession to issue against him 
without his being made a party, it is clear the order as to him 
would be void. Whether we can arrive at such conclusion 
from the agreed state of facts is somewhat questionable. But 
- the view we take of the case renders it unnecessary to enquire 
whether the order transfering the actual possession was void or 
otherwise. The grantor, McKinney, had such an interest af- 
ter his sale to Dubose as he could mortgage. Having made a 
valid mortgage, the mortgagee had a right to foreclose by his 
bill. The effect of such foreclosure upon Dubose, or those 
claiming the equitable title under him, is to leave him as he was 
before the decree was rendered—entitled to have a conveyance 
for the land upon making full payment. If his vendor, McKin- 
ney, has sold the land, the purchaser becomes in equity a trus- 
tee for the equitable owner, and the same is true of a purchaser 
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ander the decree of foreclosure. We mean of course such 
purchasers as take with actual or construetive notice of the out- 
standing:trust. Now it would be absurd to say, it seems to 
me, that McKinney had the right to mortgage, but that Mat- 
thews, the mortgagee, had no right to foreclose. It would be 

qually preposterous to hold that he had the right to foreclose 

id that the purchaser as against the mortgagor and mortgagee, 
the’parties to the suit, should not acquire the legal title. True as 
the equitable holder, Trammell, was not made a party to the 
foreclosure suit, his equity remains unaffected by the proceed- 
ings, but that equity in this proceeding we are bound to lay out 
of view altogether, as at law we cannot look to it. The case 
then is nothing more nor less than this, the holder of the equi- 
table title suing upon sych title the holder of the legal title. It 
is clear such suit canndt be maintained. 

Now if Trammell had held a deed from McKinney, even 
though it were subsequent to the mortgage, under the previous 
decisions of this court of Duval’s Heirs v. McLoskey, 1 Ala. 
708, and Glidden v. Doe on the dem. of Atdrews, 10 ib. 166, 
he would have been entitled to recover, since he would have 
occupied the place of the mortgagor, who as to all the world 
but the mortgagee is considered the legal holder and owner of 
the land. The case would then present a very different aspect. 
Trammell would. have possessed a title to which wecould have 
looked—a legal title which would not have been at all affected 
by the decree of foreclosure to which he was no party. But as 
it is, he has no legal foundation on which to stand: And as he 
must recover upon his own title and having but an equity, he 
eannot recover in this action, but must resort to equity where his 
title can be asserted. 


' Let the judgment be affirmed. 
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1. If goods, the separate property of the wife, be stolen from ‘the posses- 
sion of the husband, it is sufficient to describe them in the indictment es 
the goods of the husband. 

2. The magistrate before whom one charged with @ criminal offence ig 
brought for examination, being required by the statute to reduce the. tes- 
timony to writing. the legal presumption is tuat he has done his duty, 
and parol proof of what a deceased witness swore on such examination 
is inadmissible, until this presumption is rebutted, or the absence of the 
written evidence otherwise accounted for. 

3. Where evidence is prima facie inadmissible, it is not necessary that the 
party objecting to it should specify the ground on which his objection is 
founded; a general objection is sufficient. 

4. Where a bill of exceptions states enough to put the court clearly in error, 
the court. if consistent with the facts, should insert. whut is necessary to 
set itself right, and if it fails to do.so, no presumption can be indulged 
in support of its judgment. 


Error to the Circuit Court of Autauga. ‘Tried before the 
Hon. John D. Phelan. 


Jupce and Gayte, for the plaintiff: 

1. The charge of the court below as to the ownership of the — 
property alleged to have been stolen, was erroneous. The facts 
show that the buggy did not belong to Hinton. The writter 
evidence of the settlement should have been produced. 

2. The written evidence of Connolly should have been pro- 
duced, or its absence satisfactorily accounted for. The statute 
directs the committing magistrate to reduce such testimony into 
writing and to certify the same to the proper court.—Digest, 
449-50, §§ 25, 27,33. The law presumes the magistrate did 
his duty ia this respect, the contrary uot appearing. If he did 
not reduce it to writing still it was inadmissible, because the 
statute requires it to be in writing, and if it is not it is extra-ju- 
dicial.—Roscoe’s Crim. Ev. 71-73; 2 Russell, 660; Rex v. 
Smith, 2 Starkie, 208, and note at the end of the case. See, 
also, Thorp v. The State, 13 Ala. 749. 

$8. The witness, Saunders, could not recollect the questions 
propounded by plaintiff’s counsel on the cross-examination, nor 
the answers thereto. ‘This was sufficient of itself to have ex- 
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cluded the whole of the evidence.—Gildersleeve v. Caraway, 
10 Ala. 260. 





Arroaney Genera, for the State. 


~ PARSONS, J.—The plaintiff in error was convicted of 
stealing a buggy, which was stated in the indictment to be the 

and chattels of one William Hinton. Mr. Hinton on the 
trial testified that the buggy was taken from the possession of 
himself and his wife. _He stated that previously it had beeo 
sold as his property at public sale and purchased by Mr. Cot- 
trell—that his wife’s mother refunded to Mr. Cottrell the pur- 
chase money, and the buggy by written conveyance was settled 
upon the wife of the witness. .The conveyance was not pro- 
duced, but the court charged the jury that notwithstanding its 
absence the evidence relating to the ownership of the property 
was sufficient, and the prisoner excepted. 

If goods be stolen from the possession of one having a spe- 
cial property in them, they may belaidas his property. Where 
a box was stolen from a stage coach on its journey, it was laid 
as the property of the coachman, though he was a mere servant 
of the stage coach proprietors. The court held that the coach- 
_ man had something more than a bare charge of the box, except 
as against the proprietors, and that he had the legal possession 
as to all others and must be considered to have such special 
property therein as would support a count charging it as his 
goods.—2 Russ. on Crimes, 159. If the property were settled 
on Mrs. Hinton by the absent conveyance, yet he was in pos- 
session and may be presumed to be her trustee. He had a 
special property at least equal to that of the coachman. The 
conveyance was evidence only of his wife’s general right to the 
property, the legal effect of which and of his actual possession 
was to make bim her trustee. Then it is similar to the case of 
one holding some special property in a chattel under another 
who has the general property under a written conveyance. If 
in such.case the indictment should state the property to be in 
the former, there would be no necessity of proving the written 
evidence of title in the latter. When an executor or administra- 
tor holds property in his possession as such, the indictment may 
state it to be the property of the person who is the executor or 
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administrator, without noticing his representative character, and 
they need not prove specially their title as executor or adminis- 
trator.—1 Hale’s Pleas of the Crown, 514. There was no 
error, we think, in the charge excepted to. 

2. The solicitor proved on the trial by the magistrate before 
whom the prisoner was brought upon this charge, what a wit- 
ness had testified on the examination, it appearing that the wit- 
ness died before the trial in chief. The statute expressly 
requires that the testimony of the witnesses on such examina- 
tions shall be reduced to writing by the magistrate, or under his 
direction, and shall be signed by the witnesses if required by the 
magistrate; and the examination is to be certified by the magis- 
trate to the court at which the accused is required to appear. 
As it is to be intended that the magistrate took the testimony in 
writing according to his duty, parol evidence of what the wit- 
ness testified is inadmissible, until it is shown that it was not 
reduced to writing.—2 Russ. on Crimes, 663. 

3. The prisoner made a general objection to this parol evi- 
dence, but it was admitted and he excepted. It does not ap- 
pear in this case, that any ground was laid for the admission of 
the parolevidence. ‘There was no evidence, so far as the record 
shows, that it was not reduced to writing or that the written evi- 
dence was lost or destroyed, without which it was clearly inad- 
missible in its nature. Where evidence offered is on its face or 
in its nature inadmissible until a ground is laid, a general objec- 
tion is sufficient, as if parol evidence of the contents of a deed 
be offered without laying a ground, it cannot be necessary for the 
party objecting to inform the court why such evidence is inad- 
missible. In chancery practice there are instances in which a 
general exception is good. A special exception in such a case 
as this would be entirely useless and should not be required. 

4. In reference to bills of exception, this court has presumed 
in various cases that other evidence was given besides what was 
stated in the bill of exceptions; but it has never done so in a 
case like this, or in any other case in which a presumption was 
not entirely consistent with what was stated. When this pre- 
sumption is indulged it is because this court will make every 
reasonable intendment to sustain a judgment, and it follows that 
a party excepting must state enough to exclude every reason- 
able inference in favor of the decision to which he excepts. 
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But when he states enough to put the court clearly in error, then 
the court should state what is necessary to set itself right, if the 
case will admit of it. It is presumed that the testimony was 
written. Prima facie this is the same as if the fact had been 
proved, as an objection to the evidence offered. In that case 
the error of admitting the evidenge would be acknowledged by 
all, and yet it would in effect be the identical error that exists. 
Had it been proved, as it is actually presumed, that the testi- 
mony was written and this had been stated in the bill of excep- 
tions, then we might have been urged to presume its destruction, 
and if that could be negatived, then its loss. To avoid the ne- 
cessity of going such lengths to sustain the decision below, we 
had better not take the start. If, for the purpose of sustaining 
the decision, we presume that the magistrate neglected his datys 
we sustain the court below at his expense. This is going too 
far. Let the judgment be reversed and the cause remanded. 








FELDER et ats. vs. DAVIS ef ats. 


I. B.D. conveyed certain slaves to J. D. in trust for the sole and separate 
use of E. F., a married woman, and her children. J. D. subsequently 
abandoned the trust and removed from the State, in consequence cf which 
the slaves came into the possession of B. F., the husband of E. F., who, 
regardless of the rights of his wife and children, disposed of them to dif- 
ferent persons, all of whom had notice of the trust, and one of whom had 
possession of the trust deed: Hceld—That a bill filed by E. F. and her 
children, against B. F. and the several persons who derive title through 
him, is multifarious. 

2. A Court of Chancery should seldom exercise proprio jure its discretion- 
ary power of dismissing a bill for multifariousness, but should it do so, 
and the bill be fuund liable to that objection, an appellate court cannot 
reverse the decree. 


Error to the Chancery Court of Macon. ‘Tried before 
the Hon. David G. Ligon. 


‘Tue bill, which was filed by the plaintiffs against the defend- 
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ants in error, alleges that Elizabeth Felder is the daughter of 
Bud Davis, deceased, and the wife of B. B. Felder, one of the 
defendants, and that the other complainants are the children of 
the said Elizabeth and B. B. Felder; that in 1837 the said Bud 
Davis by deed of gift conveyed negro slaves Sam, Jack, Ansey, 
Cinda, Harry, Edy, Katy, and Jackson, to one James Davis, 
(another defendant,) in trust for said Elizabeth and her children, 
to be employed by her for the support and maintenance of her- 
self and children, &c.; that said slaves immediately thereafter 
went into possession of said Elizabeth; that they subsequently 
were taken into the possession of the said trustee, and that said 
trustee shortly after, becoming embarrassed in his pecuniary af- 
fairs, neglected and abandoned the trust and removed out of this 
State to parts unknown; that upon this abandonment of the 
trust by the said trustee and his removal from the State, the said 
slaves came under the control and management of her husband, 
B. B. Felder, who disregarding said trust disposed of Harry, 
Sam, Edy, Katy and Jackson to one John Davis, now deceased, 
and mortgaged Ansey and Cinda to William Freeman, a de- 
fendant; that said B. B. Felder still has possession of Jack ; 
that the defendant Goodman has possession of Sam, the defend- 
ant Flournoy of Katy, the defendant Mitchell of Jackson, and 
the defendant Blunt of Edy and Harry,—all under purchase 
from said John Davis; that said Freeman sold Ansey and 
Cinda under his mortgage, purchased them hiniself, and still 
holds possession of them; that the females have had numerous 
increase, and that their hire has been of great value; that said 
B. B. Felder, John Davis, Goodman, Flournoy, Mitchell, Blunt, 
and Freeman had notice of said deed of gift before they res- 
' pectively acquired possession of said slaves; that said Freeman 
at the time he procured said mortgage to be made to him, re- 
ceived said deed of gift from said Felder, and has ever since 
retained the possession thereof; and that these several defend- 
ants have all combined to defraud complainants of their just 
rights under the said deed. 

The prayer of the bill is that Freeman be compelled to pro- 
duce the deed of gift; that the trust be enforced; that James 
Davis be removed and a new trustee appointed; that each of 
the defendants, Felder, Goodman, Flournoy, Mitchell, Blunt, 
and Freeman, be decreed to deliver up the slaves in their res- 
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pective possession with the increase, and to account for the 
hire, and for general relief. 

The defendants answered severally, and some of them de- 
murred for multifariousness, which demurrer the court sustained 
and thereupon dismissed the bill. 


Bexser and Cocke, for the plaintiffs: _ 

I. The bill contains equity. 

1. The removal of the delinquent trustee and the appointment 
of a new one is a good ground of resort to a court of equity.— 
2 Story’s Eq. § 1287-9. 

2. The production and establishment of the deed of trust, 
which the bill alleges is in the possession of Freeman, is an- 
other ground of equity.—Burroughs v. McNeill, 2 Dev. & Batt. 
Eq. 297. 

3. The discovery of the increase of the female slaves, the 
accounting for the hire, and the avoidance of a multiplicity of 
suits, are additional grounds of equity.—Saird v. Bland, 3 
Muaf. 570. 

4. The bill is filed to enforce a trust, with which Felder, the 
husband, is in contemplation of law chargeable, as well as ail 
the other defendants, who hold under him with notice, &c.—2 
Story’s Eq. § 1257, and authorities cited in notes; Harkins v. 
Coalter; 2 Port. 463; Swoope v. Trotter, 4 Port. 27; Wil- 
liamson v. The Bank, 7 Ala. 920—Ormond, J.; Colburn v. 
Broughton, 9 Ala. 351; Picquet v. Swan et al., 4 Mason, 443; 
Findley and Wife v. Patterson’s Ex’rs, 2 B. Monr. 76; Ben- 
nett v. Davis, 2 P. Wms. 316; Adair v. Shaw, 1 Sch. & Lefr. 
243—see page 261 of that case; Bush v. Bush, 1 Strobhart’s 
Rep. 377. 

5. There is no adequate legal remedy. Felder, the husband, 
could not be sued at law by his wife, and without he is a party 
defendant, the remedy is incomplete. 

Is The bill is not multifarious.—Story’s Eq. Pl. ¢ 285 a, 
§33-4-5; Mitf. Pl. 240-1; The Bank v. Walker, 7 Ala. 926; 
McCartney et al. v. Calhoun et al., 11 Ala. 110; Donaldson’s 
Adm’rs y. Posey et al., 13 Ala. 752, and citations; Vann et als. 
v. Hargett et al., 2 Dev. & Batt. Eq. 35; Parish v. Sloan, 3 
Ired. Eq. 607—decided in 1845; Brinkerhoff v. Brown, 6 
Johns. Ch. 139, where all the English authorities are reviewed ; 
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Gaines and Wife v. Chew, 2 How. 619; Nye v. Moore, 1 Sim. © 
& Stu. 64; Campbell v. McKay, 1 My. & Cr. 623; Delafield 
et al. v. Anderson, 7 S. & M. 630; Whitworth’s Eq. Pr. 81; 
62 vol. Law Lib. note a. The facts, when examined, of each 
of the cases of Saxton v. Davis, 18 Vesey, 71—Colburn v. 
Broughton, 9 Ala. 352—and Meacham v. Williams, ib. 842, 
will be found to present an entirely different case from the one 
at bar. 

III. But if the bill be multifarious, only a portion of the de- 
fendants have demurred, and the bill should have been dismissed 
as to them, and not as to those Who waived the objection.— 
Gaines and Wife v. Chew, 2 How. supra; Chapman v. Chunn 
et al., 5 Ala. 402; Campbell v. McKay, 1 My. & Cr. supra. 











McLester & Gunn, for the defendants: 

The bill is clearly multifarious—1st. Because there is clearly 
a misjoinder of complainants, in this, the children of Mrs. Fel- 
der have no interest in the account for hire, neither any present 
interest in the property.—See Colburn v. Broughton, 9 Ala. 
361; Dunn v. Dunn, 2 Simm. 329; 2 Cond. Ch. 439; King 
of Spain et al. v. Marlad, 4 Rus. 225; Morris et al. v. Dillard, 
48. & Mar. 636; Carmichael et al. v. Browder, 3 How. 258; 
Richardson v. McKinson & Co., Litt. Sel. Cases, 322; Whit- 
aker v. DeGraffenreid, 6 Ala. 303; Boyd & Sydam v. Hoyt 
& Powell, 5 Paige’s Ch. 65; Story’s Eq. Pl. 392; Wilkins & 
Wilkins v. Judge & Dunklin, 14 Ala. 135; Moore et al. v. 
Armstrong et al., 9 Por.700 ; Hudson v. Madison, 12.Sim.416. 

2. Because the same presents several distinct defendants, 
claiming titles in different modes—not in any manner connected 
with each other—not claiming through any common source— 
each adverse to the trustee—no act is charged in which the sev- 
eral defendants have participated—in fact nothing save their sev- 
eral interference with complainant’s right, which will not author- 
ise their being joined in one bill—Colburn v. Broughton, be- 
fore cited ; Meacham v. Williams et al., 9 Ala. 842; Saxton v. 
Davis, 18 Vesey 80; Harmar v. Hogg, 2 ib, 323; Dilley v. 
Doig, ib. 487; Story’s Eq. Pl. 225 and note ; ib. 226-7, 231-2; 
see 285, 285 a, 533-4-5; Mead v. Acklan, 2 Sim. 331; Dunn 
v. Dunn, ib. 439; Attorney General v. The Goldsmiths Co., 7 
Cond. Ch. 573; Marcus v. Peler, 5 ib. 202 ; Salvidge v. Hyde, 
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& Mad. 138; Carmegen v. United German &c. Churches, 2 
‘Sandf. Ch. 260 ; Swift v. Eckford, 6 Paige’s Ch. 27-8; Eve- 
‘rett v. Winn, 1 S. & Mar. 67; Wren etal. v. Gaydon, 1 How. 
‘866; Ward v. The Duke of Northumberland, 2 Anst. Rep. 469; 
Whaley v. Dawson, 2 Sch. & Lef. 367; Daniel &c. v. Morri- 
son’s Ex’rs, &c., 6 Dana 186; West v. Randall et al., 2 Mason 
‘Rep. 200; Johnson v, Johnson, 6 Johns. Ch. 165; McIntosh 
et.al. v. Alexander et al., Jan. Term 1849; Bryan v. Blyth, 4 
Blackf. 249; Ray v. Jones, 7 J. J. Marsh. 37; Finley v. Har- 
irison, 5 ib, 158; Carmichael v. Bowder, 3 How. 252; Thur- 
man v. Shelton, 10 Yerg. 383 ; State of Ohio v. Ellis, 10 Ohio, 
456; Bigwold v.;Audiand, 11 Sim. 21; Merrill v. Lake, 6 
Ohio, 373. 

An attempt is here made to litigate the title to personal pro- 
perty in a court of equity, with persons who neither claim under 
‘mor are in privity with the trustee, merely because trust property 
-is the subject of the controversy, without attempting to show 
‘why ample redress cannot be had at law—in violation of that 
ancient and well established rule in such cases, that a court of 
vequity will not take jurisdiction where a court of law can give 
‘ample relief. In fact, complainant’s remedy at law is unembar- 
:rassed.—Colburn v. Broughton, 9 Ala. 351; Hardeman et al. 
-¥. Sims et al., 3 Ala. 747; Carraway v. Wallace et al. 2 ib. 542; 
)Harrison v. Hammond & Hicks, 1 Por. 423; Clay’s Dig. 581; 
. \Barrus et al. v. Doty, Harrington’s Ch. 1; Commissioners of 
.Lapier v. Hart et al., ib. 157; Farley v. Farley,1 McC. Ch. 506. 





.» DARGAN, C. J.—After a deliberate re-examination of this 
sease, I am satisfied that the bill is liable to the objection of mul- 
-tifariousness. It is true that. general rules cannot be laid down 
-that will guide us correctly in all cases in determining whether 
-@ bill is multifarious or not, and every case must depend on its 
own peculiar circumstances; yet we think we can safely say that 
-if the several defendants are not shown to claim the title asserted 
by. the complainant, nor to have derived their title from the same 
_source from which the complainant claims to derive his, but if 
' -@n»the contrary it is shown that the title of the defendants is de- 
rived from a different source and is inno manner connected 
with the tile of the complainant, the bill is multifarious, unless 
it-be shown that ail the defendants have participated in the same 
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wrongful acts, or unless they are in some manner connected 
with each other in interest. In the case of Saxton v. Davis, 18 
Vesey 80, Lord Eldon said that a bill which seeks to enforce 
different demands against different defendants, who may be res- 
pectively liable, but not as connected with each other, is clearly 
multifarious. In Dilley v. Doig, 2 Vesey 487, the complain- 
ant, as the proprietor of an improved ‘edition of Entick’s Dic- 
tionary, had obtained an injunction against the defendant to res- 
train him from selling a spurious edition printed in Edinburgh. 
He then moved to amend his bill by making another bookseller 
a party defendant, and his. motion was refused on the ground 
that the right of the complainant against each defendant was sep- 
arate and distinct, and that there was no privity or connection 
whatever between them. In the case of Meacham v. Williams 
et al., 9 Ala. 482, this court held the bill multifarious, which 
sought to charge several defendants with several distinct wrong- 
ful acts relative to different slaves to which the complainant was 
equitably entitled, although his title to all the slaves was identi- 
cally the same. We must not only overrule this decision, if we 
sustain this bill, but we must hold the broad proposition .that a 
complainant who has an equitable right may maintain a joint bill 
against all who interfere with or injure it, although there may 
be no connection whatever between the defendants, Such a 
proposition cannot be sustained. All we think would admit 
that if a complainant had an equitable title to a parcel of land, 
different portions of which were held adversely by different per- 
sons, whose claim or title commenced by disseisin, a joint bill 
could not be sustained against all, on the ground alone that the 
title of the complainant to all the land was the same. We think 
. the case made by this bill is the same in principle as the case 
supposed. ‘The bill shows that Bud Davis, the father of Mrs. 
Felder, conveyed the slaves to James Davis in trust for the sole 
_ use of Mrs. Felder and her children, and that the trustee aban- 
doned all control over the property and removed from the State, 
in: consequence of which the slaves came into the possession 
and under the control of Barzella Felder, the husband, who, 
_ without regard to the rights of the complainants, and for his own 
use, sold and conveyed them at different times to different indi- 
viduals. According to the allegations of this bill, the several 
defendants hold the slaves they respectively claim by the several 
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wrongful acts of one who had no title to them either at law or 

in equity. The defendants are not shown to claim the title of 

the complainants, nor to have derived title from the same source 

from which the complainants claim title, and there is no connec- 

tion whatever between them. They cannot therefore be all 
~joined in the same bill. 

The authorities relied on by the plaintiffs do not militate 
against the view we have here taken. In the case of Gaines & 
Wife v. Chew et al., the bill showed that the title of the com- 
plainants was derived from Mr. Clarke, the father of Mrs. 
Gaines ; it was also shown that the defendants claimed title to the 
land through the supposed will of Clarke, executed in the year 
1811, the validity of which was denied. The title of all the 
defendants depended on the validity of this will, and therefore 
it was the common ground of defence to all—the ligament that 
bound them all together. In the case of Brinkerhoff v. Brown, 
6 Johns. Ch. 139, the object of the bill was to subject certain 
property to the payment of the debts of the Genessee Manufac- 
turing Company, which had been fraudulently conveyed to dif- 
ferent persons. The title of the defendants was derived from 
the same source from which the complainants claimed their's, 
‘to-wit, from the Genessee Manufacturing Company, and the 
validity of their title depended on the question of fraud. The 
point in issue made by the bill was the. fraud, and all the de- 
fendants were interested in repelling this charge. Without ex- 
amining in detail all the cases refered to by counsel, we deem 
it sufficient to say that they show either that the defendants 
claimed the title asserted by the complainants, or that they 
claimed to derive title from the same source, either mediately 
or immediately, from which the complainant derived his; then 
some fact or circumstance was alleged which rendered the title 
of the defendants invalid, which fact or cireumstance being the 
common ground of defence to all, became the connecting link 
that bound them all together. Where the defence of all the de- 
fendants centers in the point in issue, they may all be joined in 
one suit, notwithstanding they may separately possess distinct 
parcels of the property sought to be recovered ; but to hold that 
several defendants, who have no connection with each other, 
and who are shown to hold by several distinct wrongful acts, 

“may all be joined in one bill, merely because the equitable title 
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of the cemplainant is the same to all the property sought to be 
recovered, would in my judgment be to deny altogether that 
multifariousness is an objection fo a bill in equity. 

2. It is, however, insisted that the court erred in dismissing 
the bill as against those whe did not demur for multifariousness, 
even if the bill was liable to that objection. A demurrer to a bill 
for multifariousness, like a demurrer to a declaration for a mis- 
joinder of actions or parties, goes to the whole suit, and if two 
or more are improperly joined in the same bill as defendants, 
all or.either of them may demur.—Boyd vi Hoyt, 5 Paige, 65; 
2 Moloy, 373; Ward v. The Duke of Northumberland et al. 2 
Anst, ; 469. Indeed it is the well settled rule of practice in the 

Chancery Court, that the court itself, with a view to the 
regularity of its own proceedings, may in its discretion proprio 
jure insist upon the objection, although the parties may waive 
it.—Story’s Eg. Pl]. § 284; Greenwood y. Churchill, 1 Myl:e 
& Keene, 546; Oliver v. Piatt, 3 Howard’s U.S. 333; 10 Ohio 
R. 456. The court, however, would seldom exercise this dis- 
cretionary power, but should it do so on account of such an 
objection to the bill, and on an appeal we should find the bill 
muttifarious, we cannot see how we could say that the court 
erred without assuming to control the court, when the act was 
within the preper range of its discretion. The decree in this 
case shows that the bill was dismissed for this specific reason, 
and we find the bill to be multifarious: We therefore cannot 
premounce that the court erred. Had. the court overruled 
the objection or allowed an amendment on the application of 
the plaintiffs, a different question would then have been pre- 
. gented to us, but the bill being dismissed and for a sufficient 
legal. cause, we cannot say there is error, and consequently the 
decree must be affirmed. 


Cuuton, J., not sitting. 


28 
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LA deputy sheriff is not liable to a plaintiff in attachment for failing to 
_Fequire sufficient security on the replevy bond taken by him for goods 
seized under the attachmeat. 


Error to the Circuit Court of Montgomery. Tried before 
the Hon. Samuel Chapman. 


' ‘Tris was an action ou the case by the plaintiff against the 
defendant in error, for his failure as deputy sheriff of Montgom- 
ery county to require sufficient security on a replevy bond taken 
by him as such deputy for certain goods which he had levied 
On under an attachment io favor of the plaintiff, against one 
Charles G. Mitehell. ‘Fhe declaration contained two counts, 
to each of which there was a demurrer. ‘The court sustained 
the demurrers, which is now assigned as error. 


Beuser & Harais, for the plaintiff: 

1. The demurrer to each count of the declaration should 
have been overruled. According to the common law of En- 
gland a:deputy sheriff could not be sued, because in that voun- 
try they were not recognised independent of the sheriff.—Ross 
vs Lane, 3 Hump. 248; Nelson v. Rich, 5 N. Hamp. 455; 
Murrell v. Smith, 3 Dana, 4€2; Owens v. Sates, 4 Bibb, 494; 
Paddock v. Cameron, 8 Cowen, 212. 

}o2.. In this country the law is different, because deputy sher- 
iffs are distinct officers in many respects from their principals.— 
Draper v. Arnold, 12 Mass. 450; Walker v. Foxcraft, 2 Green. 
971 ;3:Hol. Dig. 543, $44; 17 Mass. 246; 2 N. Hamp. 89. 

3. In Alabama deputy sheriffs are clearly recognised as civil 
officers independent of thetr principals, and are bound by statute 
for many of their acts directly to the injured party.—Clay’s Di- 
gest, 62, § 35; Ib. 217, § 81; Ib. 536, § 11; Hill y. Fitzpat- 
rick, 6 Ala. 319; Garner v. Clay, 1 Stew. 182. 

4. Public convenience requires that the deputy sheriff in 
this case and others like it should be held liable, and that the 
opinion of the court sustaining the demurrers should be over- 


ruled. 
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Evmore & Yancey, for the defendant. 


CHILTON, J.—It is an incontrovertible position and one 
not gainsayed by the counsel for the plaintiff in error, that at 
the common law the deputy of the sheriff was not regarded as 
an officer known to the law, but as the mere agent or bailiff of 
the sheriff who alone was responsible for the improper discharge of 
the duties confided to his deputy and required by law to be per- 
formed by the sheriff. In several of the States the common 
law has been changed in this respect, and the general, deputy or 
under-sheriff as he is usually called, is an officer recognised by 
law and capable of acting in his own name, and is required to 
take an oath of office and to execute for the security of the pub- 
lic a bond with security. In such cases he does not act as the 
sheriff’s servant or deputy, as in England. So in Maine it is 
held that he acquires a special property to himself in goods by 
him attached, which the sheriff can neither divest nor control.— 
Walker v. Foxcraft, 2 Greenl. Rep. 270; see, also, McGruder 
v. Russell, 3 Blackf. I. 18, and cases collected in 3 U.S. Dig. 
442, et scq. In this State, however, the common law, except 
in some slight particulars referred to by the counsel for the’ 
plaintiff in error on bis brief, but which do not at all affect the 
deputy’s liability in this case, remains unchanged. He does 
his acts in the name of the sheriff, is appointed by and amenable 
to him, gives no bond except as required by the sheriff for bis 
own indemnity, and takes no oath of office. His liability, ex- 
cept in the instances specially provided by statute, is to the 
sheriff who is respousible for his acts falling within the scope of 
_ his authority—See Land v. Patterson, Minor’s Rep. 15; Me- 
Gehee v. Eastis, 3 Stew. Rep. 307, and cases and authorities 
there cited. 

This view is conclusive of the case against the plaintiff in error. 

Let the judgment be affirmed. 
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1. The declaration of a vendor, who retains possession of the chattel after 
the sale, that he is the owner of it, is explanatory of his possession and 
admissible in evidenee as a part of the res gcsia. 
2. Where on a trial of the rightof property the plaintiff introduees evi- 
dence to show that a horse, which the claimant pretended to have given 
~ to the defendant in execution for the chattel levied-on, was retained in 
the possession of and offered fur sale by the claimant-after the alleged 
* contract, it is competent for the claimant to rebut it by proof that the 
defendant had no stable, that ihe horse was fed with his corn, and that 
the offer to sell was with his authority. 


Error to the County Court of Dallas. 
Evans, for the plaintiff. 
Gay te, for the defendant. 


DARGAN, C.J.—This was a trial of the right of property to 
one half of three bales of cotton. On the trial a bill of exceptions 
was taken by the plaintiff in execution.to the ruling of the court, 
which shows that the cotton was raised by Jacob Bilber:y and 
Isham Bilberry, the defendant in execution; that before it was gath- 
ered Jacob sold his interest in the cotton to Henry Bilberry, the 
claimant’s intestate ; and that Henry, who had purchased Ja- 
cob’s interest, and Isham, both gathered the cotton. ‘There 
was also testimony tending to show that before the cotton was 
hauled to the gin, Henry bought the interest of Isham, the defend- 
ant in execution, and gave.him a sorrel mare in payment, and 
thus became the owner of the whole. ‘The bill of exceptions 
recites that there was evidence tending to show that the pur- 
chase of Isham’s interest was fraudulent and intended to delay 
and hinder his creditors. There was no immediate change of 
possession, the cotton remaining at the. place where it was raised. 
The plaintiff offered to proved by a witness that some two or 
three weeks after the sale and whilst Henry and Isham were in 
the joint possession of the cotton and were about hauling it toa 
gin house, he heard Isham say that he was the owner of the 
cotton. To this testimony the claimant objected and the objec- 
tion was sustained by the court. 
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1. It is true that the declarations of a vendor cannot be re- 
ceived as evidence to defeat his' own sale after it is consum- 
mated; that is, his statements narrative of the contract, as that 
it was without consideration, or fraudulent, or upon a secret 
trust, &c., are inadmissible to defeat the title acquired from him, 
for such declarations are no part of the res-geste.—T hompson 
v. McBryde & Wife, 8 Ala. R. 650; Mawhinney & Smith v. 
Thompson, at the present term. «But it is equally true that if 
the vendor remain in- possession after the sale, that his declara- 
tions explanatory of his possession, as that he held in his own 
right or for another, are competent proof. In the case of Ab- 
ney v. Kingsland & Co. 8 Ala. 355, it was said that the affirm- 
ation of a party in possession that he held in his own right or 
under another is proper evidence as part of the res geste, which 
rés geste is the continuous possession, but beyond this such 
declarations are inadmissible.—See, also, Goodgame v. Cole & 
Co. 12 Ala. 77; Borland v. Mayo, Sib. 105; Gary v. Tyrrell, 
9 ib. 206. These authorities, we think, fully establish that 
the testimony tending to show that Isham Bilberry whilst in 
possession of the cotton claimed it as his own, shou!d have been 
admitted. What weight such testimony is to have must be left 
té the jury. It may in some cases be entitled to but little con- 
sideration, but it cannot be altogether rejected, and we thiak the 
court erred in rejecting this evidence. 

2. The plaintiff offered evidence tending to show that the 
claimant's intestate after the sale of the cotton retained the pos- 
session of the mare alleged to have been given to Isham Bil- 
berry in payment of his interest in the cotton, and also offered to 
sell her. To rebut this the claimant introduced evidence show- 
ing that Isham, the defendant, had no stable in which to keep 
her; that after the sale she was fed with the corn of the defend- 
ant in execution; and that he had authorised the claimant’s in- 
testate to sell her. T'o this rebutting testimony the plaintiff 
objected, but the objection was overruled. We do not think 
the court erred in overruling this objection. The object of the 
plaintiff’s testimony was to show that no consideration was ever 
in fact paid for the cotton, because Henry Bilberry, the pur- 
ehaser, didnot part with the possession of the mare that was 
given or pretended to be given*in payment, and the testimony 
in reply tended to explain why the claimaut’s intestate offered 
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to seli the mare, and also why she remained in his possession. 


For this purpose, we think it was properly admitted. The . 


question was not between the creditors of Henry Bilberry and 
Isham claiming that the sale of the mare was fraudulent be- 
cause the vendor retained the possession, but it was whether 
Henry Bilberry had paid a valuable consideration for the cot- 
ton, and we think that this testimony tended to rebut the pre- 
sumption that might have been drawn by the jury from the evi- 
dence offered by the plaintiff, that the claimant retained the 
possession of the mare after the sale, and therefore had given 
nothing for the cotton. 
Let the judgment be reversed and the cause remanded. 


ROOD vs. ESLAVA. 


1. The pendency of a suit for the same cause of action in a court having 
no jurisdiction is not sufficient to abate a subsequent suit instituted in a 
~ court that has the rightful jurisdiction. 


Error to the Circuit Court of Mobile. Tried before the 
Hon. John Bragg. 


Tus was a case of unlawful detainer originally commenced 
by Eslava and others against Rood, before a justice of the 
peace in Mobile county. Judgment was rendered by the jus- 
tice in favor of Eslava. Rood then took the case by certiorari 
to the County Court of Mobile. That court reversed the judg- 
ment of the justice of the peace, and from that judgment of 
reversal Eslava sued out a writ of error to the Supreme Court. 
The Supreme Court at its June term 1647, reversed the judg- 
ment of the County Court of Mobile and remanded the case to 
to the County Court with directions to dismiss the certiorari at 
its nextterm. After this decision of the Supreme Court and 
before the County Court hud dismissed the certiorari, Rood sued 
out a certiorari from the Circuit Court of Mobile to the justice 
of the peace to bring the case into the Circuit Court. When 
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the case came on in the Circuit Court the certiorari was dis- 
missed on motion of Eslava on the ground that it was impr operly 
sued out before the certiorari pending in the County Court had 
been dismissed. To this judgment of dismissal the plaintiff in 
error excepted and now assigns it as error. 


Rapier, for the plaintiff in error : 

The County Court has no jurisdiction by certiorari or ap> 
peal in cases of forcible entry and detainer, or of forcible or 
unlawful detainer.—Clay’s Dig. 253, § 18; Dunham v. Carter 
et al. 2 Stew. 496. The want of jurisdiction makes a judgment 
null and void, and all the proceedings connected therewith may 
be disregarded as coram non judice.—Latham v. Edgarton, 9 
Cow. 227; Borden v. Fitch, 15 Johns. 141; Mills v. Martin, 19 
ib. 33; Wise v. Withers, 3 Cranch, 337. There is nothing 
better settled, as a general rule, than that the pendency of a 
suit in one court may be plead in abatement of a suit for the 
same cause of action in another court; but the rule does not 
apply where the court in which the suit is first commenced is 
without jurisdiction. 

In pleading the pendency of a suit in another court in abate- 
ment, it is necessary, especially where such other court is an 
inferior one or a court of limited jurisdiction, that the plea 
should make averments showing the jurisdiction of such other 
court.—See Newell et al. v. Newton, 10 Picker. 470, and the 
authorities there cited. Any circuit judge may grant a writ of 
certiorari returnable to any Circuit Court of the State-—Clay’s 
Digest, 294, § 29. 


Jones, for the defendant: 

It seems to be a very general rule, and certainly a very just 
and proper one, that a party shall not commence a suit even ina 
good cause of action, whilst he has another suit pending previ- 
ously commenced in the same cause of action against the 
same party. This is precisely the case here. Rvod him- 
self had sued out a certiorari in this case to the County 
Court of Mobile, and before dismissing that, and whilst 
it was yet pending he sued out this certiorari in the same case 
and against the same parties, to the Circuit Court. It will be 
contended that as the County Court had not jurisdiction of the 
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case, Rood was authorised to sue out his certiorari to the Cir- 
euit Court before dismissing the certiorari he had previously 
sued out to the County Court. But in answer to this it is 
submitted that it was by Ais own act that he carried the case 
to the County Court, and whilst-it continued pending there 
it did not lie in his mouth to say that that court had no 
jurisdiction of the case. To allow him to do so would be to 
allow him to take advantage of his own wrongful act, which 
cannot be tolerated. If A bring an action of trespass to try 
titles against B in the County Court, (which has no jurisdiction 
of such an action,) and afterwards whilst that is pending he 
brings another action of trespass to try titles for the same land 
against B in the Circuit Court, and in this last action B pleads 
the former action pending, would it be a good replication for A 
to such a plea that the County Court had no jurisdiction of the 
action he had brought in it? Certainly-such a replication would 
not be good for two reasons: 1st, because he would not be al- 
lowed to allege and take advantage ef his own wrongful act; 
and 2d, because one court could not in this manner be called 
on to decide on the extent of the jurisdiction of the other court. 
The fact that the certzorari in the County Court was dismissed 
after the certiorari in the Circuit Court was sued out and be- 
fore the motion to dismiss in the Circuit Court was made, can- 
not avail the plaintiff in error. It is well settled that if a subse- 
quent action be commenced while a prior one for the same cause 
of action is pending, the pendency of the prior action may be 
pleaded in abatement of the subsequent one, though the prior 
action may have been discontinued before the plea was pleaded. 
1 Ch, Pl. 454, n. 6; Parker v. Colcord, 2 N. Hamp. R. 36; 
Frogg’s Ex’r v. Long’s Adm’r, 3 Dana’s R.157. In Dean v. 
Massey, 7 Ala. 601, this court held that an attachment sued out 
and levied might be pleaded in abatement of another attachment 
for the same cause, though the papers in the first attachment 
were destroyed by the plaintiff before beng returned and before 
the second attachment was sued out. ‘This is a stronger case 
in support of the principle contended for than the one now un- 
der consideration.—See, also, Boswell v. Tannell & Wife, 10 
Ala. R. 958. 








CHILTON, J.—This was an action of unlawful detainer 
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brought by the defendants in error against the plaintiff in error, 
in December 1845, to recover possession of an eighty acre tract 
of land described in the complaint made before the justice of 
the peace before whom it was tried. A recovery of the land 
was had before the justice on the 22d Dec. 1845. On the 6th 
January 1846, a certiorari was awarded by the county judge and 
the proceedings had before the justice were removed to the 
County Court of Mobile, which court atthe February term 
1847, reversed the judgment of the justice of the peace. The 
judgment of the County Court was taken to this court and re- 
versed at the June term 1547, for want of jurisdiction of the 
County Court, and the County Court afterwards, to-wit, at the 
February term 1848, dismissed the cause for want of jurisdic- 
tion.. The plaintiff in error in the mean time, to-wit, on the 5th 
July 1847, obtained another certiorari returnable to the Circuit 
Court of Mobile. Upon these facts the Circuit Court dismissed 
the certtorari, and this writ of error is sued out to reverse this 
latter judgment. 

The County Court has no jurisdiction of cases of unlawful 
detainer. ‘The statute authorises a certiorari after a judgment 
is rendered by the justice to the Circuit Court of the county in 
which the proceedings took place.—Clay’s Dig. 253, §18; Duan- 
ham v. Carter & Carroll, 2 Stew. Rep. 496. This is one of 
that class of cases where consent cannot confer jurisdiction. 
Now it is well settled that the judgment of a court having no 
jurisdiction is void. Such judgment where its validity is col- 
laterally called in question may be treated as a_ nullity, and all 
its proceedings in the cause are corum non judice and of no 
validity—Duckworth v. Johnson, 7 Ala. 581, and the cases 
there cited; McComb v. Elliott, 8 Smeed & Mar. 505;°10 Pe- 
ters’ Rep. 449, and cases on the plaintiff’s brief. The justice 
ofthe peace would have been compelled notwithstanding the 
judgment of reversal pronounced by the County Court, to have 
proceeded and awarded the writ of restitution, as the County 
Court for want of jurisdiction could have made no order obli- 
gatory upon him. So that to deprive the plaintiff in error of 
the benefit of his certzorart in the Circuit Court because at the 
time of its issuance proceedings upon the case were being had 
in the County Court, would be to repudiate a rightful jurisdic- 
tion in deference to a court which could not legally take the first 
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step in the cause. The pendency of such proceedings in a 
court having no jurisdiction over the subject matter is no cause 
for abatement of the proceeding on the same case in a court 
which has, and furnishes no ground for dismissing it from the 
latter court. This point was well considered in Newell v. 
Newton, 10 Pick. Rep. 470—and decided in accordance with 
the view here taken. 

Our conclusion is that the Circuit Court improperly dismissed 
the certiorari upon the state of facts set out in the bill of excep- 
tions. The judgment must therefore be reversed and the 
cause remanded. 


Darean, C. J., not sitting. 


eer 


McALLISTER os. THE STATE. 


1. If the court in a criminal case improperly sets aside a competent juror 
at the instance of the accused, it is an error, of which he cannot be heard 
to complain. 

2. Where insanity is set up as a defence to an indictment, evidence of the 
state of the prisoner’s mind at the time of the trial is admissible for him, 
as tending to show his true mental condition when the act was committed. 

3. The opinions of medical men, founded on facts detailed by other wit- 
nesses or on their personal ubservatiun of the accused, are admissible to 
prove insanity. Such opinions, however, are not conclusive, but are to 
be weighed by the jury as other testimony. 

4. To render the defence of insanity available, the evidence should be such 
as to satisfy the jury that, at the time the act was done, the accused was 
not conscious that he was committing an offence against the law uf God 
or man. 

5. Where death is caused by a wound received, the person who inflicts it 
is responsible for its consequences, although the deceased might have 
recovered by the exercise of more care and prudence. 


Error to the Circuit Court of Barbour. Tried before the 
Hon. Thos. A. Walker. 


Burorp, for the plaintiff. 
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ATTORNEY GENERAL, for the State: 

I. The mode of drawing the jury, for the trial of capital cases, 
as pointed out in the 54th section, 10th ch. Penal Code, is merely 
directory —The State v. Brook, 9 Ala. 17. 

1. The counsel for defendant objected to the name of Reeves 
(one of the jurors summoned to try the case, and which was lost 
from the hat) being returned to the hat, and the objection was 
sustained. If any error has intervened, it was at his instance, 
and he cannot take advantage of it—McMillan v. Wallace, 3 
Stew. 185. / 

2. No injury resulted to the prisoner on account of Reeves’ 
name being lost for a time from the box, for he had not exhausted 
his challenges when the jury was completed, and the presump- 
tion is that a fair and unexceptionable jury was ebtained, and 
when that is the case the law presumes no injury to either party. 
Tatum v. Young, 1 Port. 309; United States v. Cornell, 2 
Mason 91; The State v. Marshall, a slave, 8 Ala. 306. 

II. The testimony of the physician Cleckley, proposed on 
the part of the defence, was objectionable. ‘ 

1. The length of time elapsing between the commission of the 
offence and the trial was so great as to afford no indication of 
the state of the prisoner’s mind at the time of the homicide.— 
Dickinson v. Barber, 9 Mass. 227. 

2. This testimony was not proposed to show the state of the 
defendant’s mind at the time of the commission of the erime, 
but expressly to show, in the opinion of the witness, that the 
prisoner “‘ had then an insane eye and an insane appearance.” 
McLean v. The State, 16 Ala. 680. 

3. The evidence proposed was not based on any facts or cir- 
cumstances testified to by the physician or any other witness, 
and therefore inadmissible.—Clark v. The State, 12 Ohio, 483; 
Dickinson v. Barber, supra; 1 Greenl. Ev. § 440. 

III. The charge requested by the prisoner was properly re- 
fused : 

1. It was not necessary that the wound should have been the 
immediate cause of the death.—1 Russ. on Cri. 428; 1 Hale 
P. C. 428; Com. v. Green, 1 Ashm. 301. 

2. The charge asked was abstract——Pierson v. The State, 
12 Ala. 149. 
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DARGAN, C. J.—The plaintiff in error was tried and con- 
vieted in the Circuit Court of Barbour of the murder of Samuel 
Moreland. On the trial a bill of exceptions was taken to the 
ruling of the court, which shows that after the original list of 
jurors was exhausted, and the jury not being complete, it was 
announced that the name of one Reeves, included in the list 
that had been served on the prisoner, had not been drawn from 
the bat and could not be found in it. The name was subse- 
quently found in another place, and the clerk stated that they 
had been particular in putting all the names in the hat, and 
thought it must have fallen out by accident: The court pro- 
posed to the prisoner to allow the name then to be put in the 
hat and drawn, to which by his counsel he objected. ‘The so- 
licitor then moved the court to place the name in the hat and 
draw the same as the name of a juror, to which the defendant 
also objected, and his objection was sustained by the court. ‘The 
court then proceeded to complete the jury according to the sta- 
tute. 

In the case of The State v. Marshall, S Ala. 306, it was held 
thatthe court may in its discretion reject one who is an unfit 
person to set as a juror, although not disqualified by law, and if 
the prisoner be tried by an impartial jury he has sustained no in- 
jury. Whether the court may set aside a competent juror 
against the wishes of the prisoner, without committing an error, 
it is not necessary to decide; but if the prisoner object to the 
juror, whether his objection is well founded or not, and the court 
sustains the objection, certainly he caanot be heard to complain 
that the court erred. If there was error, it intervened at the 
prisoner’s request and for his benefit. 

It was shown that for some years prior to the commission of 
the offence the defendant’s demeanor was strange and his gen- 
eral appearance wild, and there was other evidence tending to 
show that the defendant was subject to sudden fits resembling 
insanity. The prisoner’s counsel then offered a physician for 
the purpose of showing that it was his opinion that the prisoner 
then had an insane eye and an insane appearance. Tiis opinion 
was formed from the appearance of the prisoner at the time of the 
trial. To this testimony thus offered the State objected, and the 
objection was sustained. We cannot perceive on what principle 
the evidence was rejected. It is true that the evidence must 
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show that at the time the act was done the mental condition of 
the deceased was such that he could not be held criminally res- 
ponsible for his acts—he must have then been insane; but we 
presume there can be no doubt that it is competent to go into 

an inquiry of the mental condition of the prisoner both before 
and after the commission of the act. This is the rule we an- 
nounced in the case of McLean v. The State, 16 Ala. 672, and 
we are satisfied that it is as well sustained by authority as it is 

by reason. Itis laid down by Mr. Greenleaf, that evidence of 
the state or condition of the mind, both before and after the act 

is done, is admissible evidence—2d vol. § 371; (see also Grant 

v. Thompson, 4 Conn. 203; Norwood .v. Marrow, 4 Dev. & 
Batt. 442 ;) and I cannot find it laid down in any of the com- 
mon law writers, that testimony tending to show insanity after 
the commission of the act should be rejected as illegal testimony. 
Nor could it be rejected on the ground that it was opinion 
merely, for the rule we think is entirely well settled that the 
opinion of medical men in reference to the diseased condition of 
the mind, founded on the facts detailed by other witnesses or 
from their personal observation of the party alleged to be insane, 

is admissible evidence.—Roscoe’s Crim. Ev. 137; Wharton’s 
Crim. Law, 15; The Commonwealth v. Rogers, 7 Mete. 500; 
Clark v. The State, 12 Ohio, 483; The State v. Brynea, 5 Ala. 
241. We presume that the true reason why the evidence was 
rejected, was, that in the opinion of the court it was wholly in- 
suflicient to prove. the defence set up by the prisoner. But it 
must be borne in mind that the duty of the court is to decide on 
the legality and admissibility of the evidence, and not its suffi- 
ciency. The sufficiency of the proof is a matter exclusively for 
the jury, and it will not be improper for the court to’ instruct 
them as to the degree of certainty that the evidence should pro- 
duce upon their minds. | When the plea of insanity is interposed 

to protect one from the legal consequences of an act which 
amounts to a crime, to render the defence available, the evi- \ 
dence must be such as to convince the minds of the jury that at \ 
the time the act was done the accused was not conscious that | 
in doing the particular act he was committing a crime against 
the laws of God and his country. If he knew right from wrong, / 
and knew that he was violating the law, he is then guilty, for it | 
is this conscious knowledge, connected with the act, that consti- 
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tutes the crime. This appears to me to be the result of all the \ 
cases upon this subject—See Winslow on Insanity, 2 to 10; 1 
Roscoe’s Crim. Ev. 778, 786. If, therefore, the accused insists 
that he was insane, he must adduce proof that will satisfy the 
jury that the act was not connected with the knowledge of its 
criminality, and this proof should be clear and satisfactory. It 
therefore follows that previous or subsequent insanity is no de- 
fence unless it existed at the time the act was ara we 
cannot reject evidence to prove insanity either beforéor after 
the act, for such evidence is proper to be weighed by the jury 
in coming te a conclusion whether insanity existed at the time 
the act was done. ‘The opinion too of medical men is by no 
means binding on the jury, even when they have had the most 
ample opportunity to observe the character and phenomena of 
this disease. Indeed some of the most eminent judges have 
rejected the mere opinion-of physicians altogether. In the trial 
of the Earl of Ferrers, Lord Hardwicke said, “You may ask 
the witness what are the indications of insanity, but you shall 
not transfer the witness to the jury box and ask his opinion whe- 
ther insanity existed or not.”” But it is now settled that the 
opinions of medical men may be admitted as evidence to be 
weighed by the jury; but if the whole evidence does not satisfy 
their minds that insanity existed at the time the act was done, 
they should find the prisoner guilty, although the medical wit- 
nesses were of the opinion that the prisoner was insane. 

The physician who attended the deceased stated that the 
wound inflicted by the prisoner at one time partially healed, and 
he thought the deceased recovering, and that he probably would 
have recovered had not a fresh hcemorrhage occurred, which in 
his opinion resulted from some imprudent exertion. But there 
was no other evidence that the deceased made any imprudent 
exertion. The witness farther stated that the wound caused the 
death. On this evidenc® the prisoner requested the court to 
charge the jury that if they believed that the deceased would 
have recovered but for some improvident act of his own, or from 
some other cause over which the prisoner had no control, then 
they could not find him guilty of murder. This charge the 
court refused to give. ‘The law on this subject is thus laid down 
by Lord Hale: ‘If a man gives another a stroke which, it may 
be; is not in itself so mortal but that, with good care, he might 
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be cured, yet if he dies of this wound within the year and day, 
it is homicide or murder, as the case is, and so it hath been al- 
ways ruled. But if the wound or hurt be not mortal, but with 
ill applications by the party or those about him of unwholesome 
salves or medicines, the party dies, if it can clearly appear that 
this medicine, and not the wound, was the cause of his death, it 
seems it is not homicide ; but then that must appear clearly and 
certainly to be so. But if a man receives a wound which is not: 
in itself mortal, but either for want of helpful applications or ne- 
glect thereof, it turns to a gangrene or a fever, and that gangrene | 
or fever be the immediate cause of his death, yet this is murder 
or manslaughter in him that gave the stroke or wound, for that 
wound, though it were not the immediate cause of his death, yet 
if it were the mediate cause thereof, and the fever or gangrene 
was the immediate cause of his death, yet the wound was the ‘ 
cause of the gangrene or fever, and so consequently is causa 
causati.”—1 Hale’s P|. of the Cr. 428. Nor will neglect or 
disorder in the person who receives the wound excuse the per- 
son ‘who gave it. Thus it was resolved that if one receives a 
wound who neglects to cure it, but is disorderly and does not 
observe that rule that a wounded person should, if he die it 
is murder or manslaughter as the case may be, because if he 
had not received the wound he had not died.—Rew’s case, Kel. 
26; Roscoe's Crim. Ev. 574; 1 Russ. on Cr. 529; The Com. 
v. Greene, 1 Ashm. 289. Ifthe death be owing truly to the 
wound, it signifies not that the deceased would have recovered 
under more favorable circumstances, or with more prudent care; 
the death being the result of the wound, the party inflicting it 
must be held responsible for it. This is the settled rule of law, 
and it shows that the court did not err in refusing to give the 
charge requested. 

For the error we have pointed out in rejecting the evidence 
offered, we must reverse the judgment, and the cause must be 
remanded for another trial. 
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SPRADLING & THOMAS vs. THE STATE. 


1. The proviso to the eighth section of the act of the 14th Dec. 1819, rela. 
tive to the alternation of the Judges of the Circuit Courts, is directory 
merely and does not deprive them of the power to hold successive courts 
in any one or more of the counties of their respective circuits. 

2. Whether or not a judge is incompetent to hold the court in which he is 

“at the time presiding, is a question that cannot be raised by plea in a 
proceeding between the public and a third party. 

3. An indictment charging a conspiracy to commit a burglary, with intent 
to steal the goods of S , is supported by proof that the goods belonged to 
S. and another, who is his dormant partner. 


Error to the Circuit Court of Lauderdale. Tried before the 
Hon. Sydney C. Posey. 


THe plaintiffs in error were indicted for a conspiracy to com- 
mit a burglary by breaking and entering the store house of one 
Nathaniel B. Sturdevant with. intent to steal, &c. the goods 
of the said Sturdevant. ‘The accused filed two pleas to the in- 
dictment, which were demurred to and the demurrer sustained. 
These pleas are sufficiently recited in the opinion of the court. 
On the trial the proof tended to show that the goods whicli the 
accused conspired to steal were the property of said Sturf€vant 
and another persoh, who was his dormant partner, and there- 
upon the counsel of the accused asked the court to charge the 
jury that if they believed from the evidence that the goods, which 
the defendants conspired to steal, were not the sole property of 
Sturdevant, but were the property of said Sturdevant and ano- 
ther, who was his dormant partner, they could not find the de- 
fendants guilty, which charge the court refused, and the defend- 
ants excepted. The ruling of the court and its refusal to charge 
as requested are now assigned as error. 


L. P. Waker, for the plaintiff: 

1. The facts disclosed by the pleas of the defendants below, 
admitted by the demurrers and shown also by the record of the 
organization of the court at the April term 1849, which accom- 
panies and is made part of the record in this case, clearly estab- 
lish the incompetency of the presiding judge to try the defend- 
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ants or render judgment against them. The constitution of 
the State provides that ‘‘ the Judges of the several Circuit Courts 
may hold courts for each other when they may deem it expedi- 
ent, and shall do so when directed by law.”—Art.5,§7. They 
were ‘directed by law” to do so by the act of 1819, which pro- 
vides they shall ‘so alternate that no ong judge shall hold the 
courts of the same circuit for two courts in succession, unless 
called on to do so by the judge whose duty it may to hold such 
circuit on account of sickness or other inability to attend.’’—Clay’s 
Dig. 295, § 35. The effect of this act, when considered in 
connection with the clause of the constitution refered to, is the 
same as if it had been incorporated in that instrument as a part 
of it. ‘*‘ When directed by law the judges shall alternate;’’ of 
course itis meant they shall alternate in the mode which may be 
pointed out by law. The act of 1819 is therefore equivalent to 
a@ positive constitutional mandate that one judge shall not hold 
the same court twice in succession unless compelled to do so by 
circumstances which there is no pretence existed in this case. 
The stringent terms,of the act, the important public policy up- 
on which it was founded and its close connection with the clause 
of the constitution refered to—the act being the very law there 
refered to—allow of no pretence that this is a merely directory 
statute. ‘I'he incompetency of the presiding judge was pro- 
perly raised by both of the pleas filed by the defendants below. 
Lyon v. State Bank, 1 Stew. 442, when the facts of the case 
and the opinion of the court are scanned, has no bearing upon 
the point. At any rate, whatever may be the law as to the other 
pleas, the plea in abatement to the array of the grand jury was 
right. Wherever a grand jury is from any cause improperly 
organised, this is the mode of taking advantage of the defect. 
When the grand jury is constituted under the directions ofan 
unauthorised person—is empanelled, charged and sworn by an 
individual not competent to sit as a judge upon the occasion, it 
is certainly not a lawful grand jury, and any indictment found 
by it is worthless: And a plea in abatement of such indictment 
to the array of the grand jury isclearly proper. That the pre- 
siding judge below was incompetent to sit, see Blackmon v. 
State Bank, 3 Pike, 309; Brown v. Fleming, 3 ib. 284; Dunn 
y. State, 2 ib. 229; Peter v. State, 6 How. (Miss.) 326; State v. 
Choate, 11 Ohio, 511; Gollusha v. Butterfield, 2 Scammon, 
29 
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227. 3 Pike, 309; is perfectly in point. It decides the exact 
converse of the proposition made by the judge below. ‘The 
legislative construction of the act of 1819, as shown by the 
special act relieving the judge of the Mobile circuit from the 
necessity of alternating, confirms the view here taken as to the 
stringency of its provisions. ‘‘Contemporanca erpositio fortis- 
sima est in lege.”’—Clay’s Dig. 292, § 18; Acts 1843, 93, § 3. 

2. Ifthe judge below was incompetent to try the defendants, 
it is clear he had no jurisdiction of the case either as to the sub- 
ject matter or person. ‘The whole proceeding therefore is corum 
non judice and void.—Taylor v.. Doremus, 1 Harr. 473 ; State 
v. Graves, 8 Miss. 148; Lenox v. Grant, ib. 254; Morrison v. 
McDonald, 8 Shep. 550, Consequently there was error in 
rendering judgment against the defendants. 

3. The charge asked by the defendants below and refused 
by the court should have been given. Even if it be granted 
that it was unnecessary in this indictment to allege the owner- 
ship of the goods which defendants conspired to steal, yet 
as the State has elected to make that allegation and has named a 
particular person as the owner of the property, the allegation be- 

‘comes thereby a material one, and the State was bound to prove 
it as made.—Commonwealth v. Harley, 7 Metc. 506; U. States 
v. Port. 3 Day 283-6; 1 Chitty’s Crim. Law, 169-656-7. But 
that the allegation of ownership was essential in this indictment, 
see 2 Russell Cr. 694-5, (Am. ed. 1845); 4 Mete. 111. -Where 
goods stolen (or conspired to be stolen) are the property of 
partners, ali the partners must be correctly named in the indict- 
ment, otherwise the defendant will be acquitted. And this is 
so though the goods are in the custody of one of the part- 
ners.—Arch’d Cr. P|. 30-168; 2 Phillips Ev. (C.& H. n.) 508 ; 
Hog v. State, 3: Blackf. 326; Commonwealth v. Trimmer, 1 
(Mass. 476; State v. Ryan, 4 McCord, 16; Wharton Cr. Law, 
405; 2 Russell Cr. 101. The fact that the partner not named 
‘was a dormant partner is immaterial. The indictment must al- 
lege the ownership as it is in fact and not in appearance.. The 
question is, does evidence showing the goods to be the property 
Of two'persons conform to the charge that they were the pro- 
iperty of ‘one of them? Upon principle there can be no 
doubt that the variance was fatal. ‘To whatever extent and for 
whatever purpose any one has.a property in ‘a thing stolen, to 
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such extent and in respect to such purpose it is stolen from him, 
and a theft of property owned by more than one person is a theft 
from ail the proprietors or partners.—1 Hale’s Pleas Crown, 
512, n. 13, (Am. edit. 1847.) 


ATrorNEY GENERAL, for the State. « 

1. The first point presented by the record is, were the de- 
murrers properly sustained by the court below to the pleas to 
the jurisdiction of the circuit judge who tried the case, and the 
array of the grand jury who found the bill of indictment against 
the plaintiffs in error; or in other words, is it error for a circuit 
judge to hold two successive courts in any county?) The con- 
stitution ,prescribes there shall be appointed a judge for each 
circuit, who shall hold courts for each other when they shall 
deem it expedient, and shall do so when directed by law.—Arti- 
cle 5, § 5,7. There is nothing in the constitution of the State 
compelling the circuit judges positively to interchange or alter- 
nate, but leaves it discretionary with them except when ‘di- 
rected by law.’’’ Have they been compelled or directed to do 
so by law? The only direction to them on this subject is to be 
found,in the proviso of the act of 1819, (Clay’s Dig. 295, § 35,) 
and that I contend does not contain a positive injunction toalternate 
or interchange with each other, but only declares that nothing in 
that act shall be so construed as to prevent u. That proviso 
when properly construed would read thus: “ Provided, that 
nothing in this act contained shall be so construed as to prevent 
the judges holding the courts aforesaid from so alternating that 
no one judge shall hold the courts of the same circuit for two 
courts in succession, unless called on so to do by the judge 
whose duty it may be to hold such circuit, on account of sick- 
ness or other inability to attend.” If this is in effect and sub- 
stance a correct reading and construction of that proviso, then 
there is nothing which positively commands or compels an in- 
terchange so as to take away the jurisdiction or render incom- 
petent any judge who shall preside at two successive courts. 
It is merely directory and intended to be left to the discretion 
of the judges. An opposite construction would work great in- 
jury, in some instances, both to public and private interest, for 
the single reason that it might so happen thata judge might not 
be able to get another judge to interchange with him, and that 
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too not from sickness or inability on the part of the judge whose 
duty it was to hold such court, to attend. I refer the court to 
Knox v. Bierne, &c. 4 Pike, 460, as a case having some anal- 
ogy tothis. Ifa judge is incompetent to hold successive courts, 
can it be objected to his presiding at the trial by way of plea? 
Lyon v. The State Bank, 1 Stew. a 442; Beard v. Came- 
ron, 3 Murph. 181. 

2. The proof that the goods and chattels were the property 
of Sturdevant and his dormant partner, (whose name appeared to 
be unknown,) sufficiently supported the allegation charging the 
property in Sturdevant alone, for Sturdevant had the special 
property in the goods.—2 Russ. on Cr.'159; 1 Chitty Pl. 13; 
Roscoe, 515; Coll. on Partn. 598; Archb. 177; Clarkson v. 
Carter, 3 Cow. 85; Lord v. Baldwin, 6 Pick. 548; Shropshire 
v. Sheppard, 3 Ala. 733. The ownership of the goods and 
chattels need not be stated in burglary, and if so stated need not 
be proved.—Arch. 298; Spencer v. State, 13 Ohio, 401. 


PARSONS, J.—The plaintiffs in error were convicted in 
the Circuit Court of Lauderdale county of a conspiracy to 
commit the crime of burglary, by feloniously and burglari- 
ously breaking and entering the store-house of one Nathan- 
iel B. Sturdevant, in said county, in the night time. The 
plaintiffs in error filed two pleas to the indictment. By the 
first they alleged “ that this court ought not te bave or take fur- 
ther cognizance of the charge in the said indictment above spe- 
cified, because they say that the Hon. Sydney C. Posey, now 
presiding as judge in this court, is by law incompetent to try 
and determine the said indictment; because the ‘said Hon. Syd- 
ney C. Posey, as presiding judge, did hold the last term of this 
court, to-wit, the term held on the first Monday after the fourth 
Monday in March 1849;” and the plea further alleges that 
Judges of the Circuit Courts here are not competent by law to 
hold two courts in succession in the same circuit, unless called 
on to do so by the judge whose duty it was to hold such cir- 
cuit, on account of sickness or other inability to attend, and the 
plea states formally that no cause of that kind existed. The 
second plea alleges that the grand jury that found the indict- 
ment was organised at that term of the court by the same judge, 
and then his supposed incompetency is alleged, as in the first 











JANUARY TERM, 1850. 445 
Spradling & Thomas v. The State. 








plea, as an objection to the grand jury. The solicitor demur- 
red to each of the pleas and the demurrers were sustained by 
the same judge at the same term of the court; and now the 
main question in the cause is, was it right to sustain the demur- 
rers? This question leads us to consider the constitution.so far 
as it relates to it, and the statute made in pursuance thereof. 
The authorities to which we have been refered by the counsel 
for the plaintiffs in error have been examined and attentively 
considered; and although this opinion is formed in view of 
them, it is not necessary that they should be particularly com- 
mented on. 

The Circuit Courts have original jurisdiction, under the con- 
stitution, of all matters of litigation, whether criminal or civil, 
with certain exceptions which need not be noticed in this place; 
and the State is divided into circuits by authority of the consti- 
tution, and it provides that there shall be appointed a judge for 
each circuit, who shall after his appointment reside in the cir- 
cuit for which he may be appointed; and further, according to 
the constitution, the Judges of the Circuit Courts are to be con- 
servators of the peace within their respective circuits. It is 
further provided by the constitution that the judges of the seve- 
ral Circuit Courts may hold courts for each other when they 
may deem it expedient, and shall do so when directed by law. 
From this it is evident that each judge of the Circuit Courts 
had plenary jurisdiction within his circuit, and that he might 
hold all the courts thereof; but that he might hold courts within 
another circuit, when deemed expedient, and should do so when 
required by law. ‘There is nothing in the constitution to au- 
thorise the idea that a judge’s jurisdiction within his own cir- 
cuit was on any contingency to cease for a moment; but it is 
clear that additional duties might be performed by him, and in 
the event of a law to that effect, should be performed by him. 
This brings us to the act of 1819, the proviso of which is re- 
lied on by the counsel of the plaintiffs in error, and whieh is in 
these words: ‘‘ Provided, that nothing in this act contained shall 
be so construed as to prevent the interchange of ridings by such 
judges in their several circuits in the manner hereinafter pointed 
out, that is to say, the judges holding the couyts aforesaid shall 
so alternate that no one judge shall hold the courts of the same 
circuit for two courts in succession, unless called on to do so by 
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the judge whose duty it may be to hold such circuit, on account 
of sickness or other inability to attend.”—Clay’s D. 295, § 35. 
We think this proviso was intended to operate on the judges 
only, and not to confer any rights upon the parties, more espe- 
cially those in whose causes the judge had no manner of inter- 
est. The proviso, as we think, was merely directory ; and we 
understand that the circuit judges have for so long a time and 
so frequently acted upon this construction that at this late day 
we are not willing to declare their acts to be void, for this con- 
struction has from the first been plausible at least. Under any 
other construction it would be necessary to consider the consti- 
tutionality of the proviso, which as a statute taking away a ju- 
risdiction given by the constitution, would be void. It is not 
denied by the pleas but that Judge Posey was the proper judge 
of that circuit. If he had been actually exercising the duties of 
that office only by color of right, it is at least questionable 
whether third persons or individuals of any class could take 
advantage of the question of his legal right to do so. S.C. 
Posey was even at that time judge de fucto, at least of that cir- 
cuit. He is not a party to this record and cannot be legally 
heard in the discussion of these pleas, but our decision would 
as effectually decide on his authority to act in the circuit as a 
judge at that time as if he werea party. Hence the question 
whether an officer holds de facto or de jure, is to be made by a 
proceeding directly against him and to which he is a party.— 
Fowler v. Bebee et al. 9 Mass. R. 231. © And this principle has 
been thought to apply to a judicial officer in questions only 
concerning third persons or the public—Mclnstry v. Tanner, 
9 Johns. It. 135; The People v. Collins, 7 ib. 552. Besides 
there are English and Pennsylvania authorities upon the general 
question, which need not be noticed. Our predecessors had 
occasion heretofore to look into the question whether or not a 
plea objecting to the judge personally can be sustained.—Lyon 
v. Thé State Bank, 1 Stew.442. There is nothing in that case 
against Our conclusion in this, but rather for it. ‘There is a 
NorthCarolina case which deserves to be noticed—Beard v. 
Cameron, 3 Murphey’s R. 151. In that State the Governor 
with the’advice of the Council of the State, might fill certain 
vacancies, including those of the judges, by granting a tempo- 
rary commission; which vacancies were to occur during the 
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recess of the General Assembly. - One of the judges died, not 
during the recess, but during the session of the Legislature, and 
Gov. Branch filled the vacancy by a temporary appointment. 
The person appointed by Gov. Branch met, in a civil suit, with 
a state of pleading which required him to decide the question of 
his right to hold the court. In that case Judge Henderson, of 
the Supreme Court, whose opinion was concurred in by the 
court, said—* It is, to my mind, a very strange and incongru- 
ous proposition that an answer is required to be given by A. B. 
whether he be a judge, which answer he cannot give, unless he 
be a judge. I plead that you are not a judge: A judge alone 
can decide the plea; and I call on you to decide. This cer- 
tainly. cannot be the way of testing Judge Baker’s appointment. 
The way is very simple, but it is not for the court to point it 
out. It issaid that the extent of the jurisdiction of all courts is 
settled by the courts themselves. This is true; but then it 
must be remembered that in all such cases there is a court com- 
petent to decide, and it is called upon not to decide whether it 
is a court, but the extent of its jurisdiction.” In the present 
case, the court was called upon to decide whether at that time 
and place it was acourt. ‘This it could not decide, unless it 
were ‘then and there” a.court: which seems to prove that such 
a question could not be made before the judge himself, but if 
made at all, must be made against him by a direct proceeding 
in behalf of the State. It is an affair between him and the State. 

As to the next point, we are entirely satisfied that there is 
nothing in the defence, that there was proof tending to show that 
Sturdevant had a dormant partner in the house, mentioned in 
the indictment. 

Let the judgment be affirmed. 
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LEAIRD et az. vs. DAVIS. 


1. D. and L. entered into a contract, by which the former, in consideration 
of $400, agreed to hire to the latter for a year certain slaves, and to su- 
perintend them as an overseer, and work as a laborer. Soon after D. 
had delivered the slaves and entered on the performance of his contract, 
L., for good and sufficient cause, discharged him from his service. D., 
when he left, carried the slaves off with him, and L. with another went 
in pursuit and retook the slaves, whereupon D. syed them in trespass :— 
Hild—1st. That the contraet vested the title to the slaves in L.; and 
although the hiring of the slaves and of D. as an overseer was an entire 
contract, L.’s title to the slaves was not divested by the discharge of D. 
from his agrvice. 2d. That D. having no right to take the slaves, L. was 


not guilty of a trespass in peaceably reclaiming the possession. 


Error to the Circuit Court of Barbour. Tried before the 
Hon. Thos. A. Walker. 


P. T. Sayre, for the plaintiffs in error. 
Burorp, for the defendant. 


CHILTON, J.—This was an action of trespass brought by 
the defendant in error against the plaintiffs for forcibly seizing 
and carrying away divers slaves and other personal chattels of 
the defendant. Plea, not guilty; verdict and judgment for the 
plainuff below. 

A bill of exceptions was sealed upon the trial, from which it 
appears that the plaintiff below showed that the property upon 
which the trespass had been committed was in his possession 
under a contract of hiring for the year 1848. The defendants 
then showed that while the plaintiff was thus in possession, the 
defendant Leaird made with the plaintiff a contract as follows : 
“Eufaula, Jan’y 10th, 1848. This is to certify that I have this 
day hired to L. J. Leaird eight negroes, namely, Philip, Charity, 
Mike, Bill, Boy, Ol, Fann and Price, and the service of me as 
overseer and laborer for this year, for the sum of four hundred 
dollars; and am to furnish my own meat and bread, and two 
horses, one yoke.of oxen and cart, for the use of the farm— 
(signed) —Bens. A. Davis’’; and proved that the defendant in 
error went upon the farm and with the said slaves commenced 
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work in accordance with the terms of said written contract ; that 
afterwards, for cause, admitted by the counsel for the plaintiff 
below to be sufficient, the defendant Leaird refused to let the 
plaintiff continue in his employment. The plaintiff went off 
and took with him the slaves, which he had hired to the defend- 
ant Leaird, but the latter pursued him and forcibly reclaimed 
them. It does not appear that any actual violence was done, or 
any more force was used than was necessary to reclaim the pro- 
perty. The defendant Leaird having taken the property back 
to his farm, where by the contract they were to work, the plain- 
tiff instituted this action for the trespass. For him it was in- 
sisted that the contract was entire, and that although he gave 
the defendant Leaird sufficient cause to turn him off from the 
employment and labor stipulated for in the contract, and the 
said defendant for such cause did turn him off, yet he was, upon 
being turned off, entitled to his slaves and other property, and 
the defendant had no right to detain it the balance of the term; 
that if having possession of said property, after he was thus turned 
off, the defendant took it forcibly, the plaintiff had the right to 
recover for such trespass. ‘This was substantially the opinion 
of the law entertained by the court. below, and which he gave 
in the form of instructions to the jury, refusing instructions as- 
serting a contrary proposition. ‘The legality of the instructions 
given, &c., are presented for our consideration by the assign- 
ment of error. 

We have no hesitation in pronouncing this an entire contract. 
See Story on Contr. (2 edit.) §§ 21-2-3; see,also, Nesbitt et al. 
v. Drew, at the present term, and cases there cited. The effect 
of the contract is to vest in Leaird the ownership of the slaves 
hired by Davis to him for and during the term for which they 
were hired, as also the other property which passed by thé same 
contract.—Iix, adm’r, v. Dillahunty, 8 Por. Rep. 133. The 
title having thus vested, was not divested by Leaird turning 
Davis off for a cause admitted to be sufficient, for if the cause 
justified Leaird’s act, he was guilty of no violation of the con- 
tract, and certainly Davis cannot avail himself of his own viola- 
tion in failing to comply with, it, to re-vest himself with the 
property and defeat the right which had vested in Leaird and 
which he was unwilling to surrender. Suppose Leaird had 
paid him the $400 in fulfilment of the contract on his part, and 
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after having delivered the property to Leaird, Davis should so 
demean himself as to make it indispensable to dismiss him, 
would it not be manifestly absurd to say that because by the wrong- 
ful act of Davis, Leaird had not received ail he had contracted 
and paid for, therefore he should have nothing? Leaird does 
not destroy the entirety. of the contract on his part, by a justifi- 
able act—he loses no right to avail himself of it, as far as he may 
do so, by the wrongful violation of the agreement by Davis—so 
the latter gains no right as founded upon his own wrong. It is 
unnecessary now to decide what would be the rights of Davis 
growing out of the contract after he was turned off for good 
and sufficient-cause. All we are called upon to decide in the 
present posture of the case is, that Leaird electing to hold on to 
the contract thus partially performed by Davis, had the right to 
the property for the term agréed upon; and having the right to 
the property, Davis had no right to take it away from him; but 
having taken it away wrongfully, Leaird had the right of recap- 
tion, and having taken his own property (for the time being) he 
cannot be held responsible either civilly or criminally, unless 
indeed he was guilty of an actual breach of the peace.— 
See 3 Black. Com. 3-4-5, and authorities cited in note 3, p. 35 
Chitty’s Black. vol. 2. So, in taking the property under the 
facts shown in the bill of exceptions, Leaird committed no tres- 
pass on the property of Davis, but took, or rather reclaimed his 
own. 

This short statement of the law which must govern the case, 
shows the Circuit Court entirely misconcieved the rights of the 
parties growing out of the contract and as affected by their sub- 
sequent conduct. The judgment must therefore be reversed 
and the cause remanded. 
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1, When it is shown that a crime bas been committed and the circumstan- 
ces point to the accused as the guilty agent, facts tending to show a mo- 
tive, although remote, are admissibie in evidence. The jury, however, 
cannot be too cautious with respect to the importance they attach to 
this species of testimony. 

2. There isa wide difference between presumptions of law and presump- 
tions of fact. The law draws no presumption except from facts, which, 
unexplained, are conclusive of guilt; but presumptions of fact are to be 
drawn by the jury, and every fact that tends to prove the guilt, or to 
prove a fact that is evidence of it, is admissible and proper for their con- 
sideration. 


Error to the Circuit Court of Dallas. Tried before the 
Hon. Nath. Cook. 


Evans, for the plaintiff: 

1. It is an established and inflexible rule of evidence that 
the testimony offered must tend to support the issue, otherwise 
it will be rejected.—Rasco & Brantly v. Willis, 5 Ala. 38; 1 
Stark. Ev. 949. 

2. The fact that the prisoner and the deceased twelve months 
previous to the date of the alleged homicide were living together 
as husband and wife, and that they then quarreled and separated, 
does not tend even remotely to establish the issue before the 
jury. The objectionable character of this evidence is rendered 
more apparent by the fact shown in the bill of exceptions, that 
the prisoner and the deceased had continued on good terms 
- with each other from that time down to the date of the killing. 
The only question before the jury was as to whether the prj- 
soner or some other person was the guilty agent in producing 
the death of the deceased. ‘The character and grade of the 
crime admitted of no question. The main, if not only issue 
was, whether the prisoner was the person by whom the alleged 
crime was perpetrated. 

3. The testimony objected to was inadmissible even to show 
the intent. It could not conduce to establish the malice of the 
prisoner. It was too remote in time from the date of the al- 
leged quarrel, and could not without a most strained and .vio- 
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lent presumption be held to be indicative of malice, ill will, or 
previous grudge. It has no connection with the transaction 
then the subject of inquiry, and did not tend to elucidate that 
transaction or to establish even by any legitimate inference the 
motives of the prisoner. 

4. We cannot say that the prisoner has not been injured by 
the admission of testimony which ought to have been excluded. 
We cannot know how far the testimony may have influenced, 
perhaps decided the verdict. The court will presume that the 
prisoner was injured by the admission of such testimony. “If 
A. and B. quarrel and they are reconciled and afterwards fall out 
again, and A. kill B., it will not be presumed that the parties 
fought on the old grudge.”—1 Stark. Ev. 948-9. 








Artorney GENERAL, for the State: 

1. An old grudge between the parties is always permissible 
to be proven, although where a reconciliation takes place the 
homicide is not attributable to the old grudge unless it clearly 
appear.—Stone’s case, 6 Humph. 27, where the parties quar- 
reled seven years before the homicide. 

2. The testimony of the quarrels and separation of prisoner 
and deceased, who were man and wife, was not introduced for 
that purpose, but to repel the presumption of innocence arising 
from the conjugal relation of the parties.—State v. Watkins, 
9 Conn. Rep. 47. 

3. Every fact and circumstance upon which a presumption 
or inference can be founded of the matter in issue, is admissible 
in evidence—and sometimes a whole life may be reviewed to 
find out something that points to the guilt of the party accused, 
his occupation, &e. 

4. It is sometimes difficult to draw the line between relevant 
and irrelevant testimony. But the rule in civil cases is, that 
unless the evidence is clearly irrelevant it is admissible. How 
much more so should it be in criminal cases? The jury is to 
weigh the testimony. Evidence of a distinct substantive of- 
fence cannot be admitted in support of another offence. ‘The 
converse of that rule should be allowed, to-wit, evidence upon 
which a separate and distinct charge ‘cannot be based should be 
admitted. No separate charge can be based on the quarrels, &c. 

Stone v. State, 6 Humph. 27. 
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DARGAN, C. J.—The plaintiff in error was tried and con- 
victed of the murder of Ellen, a slave. During the progress of 
the trial a bill of exceptions was taken which shows there was 
no direct proof implicating the accused in the commission of the 
crime, but various circumstances were proved tending to show 
that he was the guilty agent. It appeared that the deceased and 
the accused had been seen together on the day the homicide 
was committed, going apparently in the direction of the church, 
and he had been seen afterwards to return alone. It was, how- 
ever, shown that he did not intend going all the way to the 
church, but intended to accompany her a part of the way only. 
The dead body was found about half a mile from the road lead- 
ing to the church, in an old field and apparently murdered. 
The tracks of two persons were discovered leading from the 
road to the place where the body was found. The impress of 
one was that of a shoe; the other the track of a bare foot. In- 
dications of a violent struggle were visible near the place where 
the body was discovered, and a single track was discovered 
leading off from the body. This was a shoe track, which after 
proceeding some distance was changed to the track of a bare 
foot. ‘The prisoner was bare foot when he returned and also 
when he left home. He did not attempt to conceal himself, but 
returned to the plantation and was engaged in his ordinary busi- 
ness when arrested. Several witnesses who had examined the 
tracks near the dead body testified that they corresponded with 
the tracks of the prisoner. The prosecutor then offered a wit- 
ness to prove that the deceased and the prisoner were husband 
and wife, and about a year previous to the homicide they had 
quarreled and separated, but it was not shown that there had 
been any quarrels between them since the separation, or that 
they ever were reconciled. ‘To this testimony thus offered the 
ptisoner objected, but his objection was overruled. This evi- 
dence was exceedingly remote and entitled to but little weight 
from the jury in coming to a conclusion as to the guilt or inno- 
cence of the prisoner, but we cannot say that the court erred in 
admitting it. When it is shown that a crime has been commit- 
ted and the circumstances point to the accused as the guilty 
agent, then proof of a motive to commit the offence, though 
weak and inconclusive evidence, is nevertheless admissible.— 
1 Stark. Ev. 502; Wills on Presump. Ev. 56. On the other 
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hand, the total absence of all motive or reason why the accused 
should do the act, must always operate strongly in his favor, 
when the inquiry is whether the accused perpetrated the deed 
and the evidence to prove his guilt is circumstantial only. But 
it must be apparent, that if a motive be evidence in such cases 
to be weighed by the jury, then. evidence tending to prove the 
existence of the motive cannot be rejected. It may, however, 
be well to remark that a jury cannot be too cautious in attach- 
ing importance to such evidence, for if the motive itself is a 
weak and inconclusive circumstance, how much less conclusive 
is the evidence which only tends to prove the existence of the 
motive? Such evidence, however, cannot be wholly rejected— 
it must go to the jury, but they should be guarded as to the 
importance they attach toit. The testimony objected to shows 
that the prisoner and the deceased had lived together as hus- 
band and wife, but about a year before the homicide had quar- 
reled and separated, and there was no proof to show that their 
relations had been restored, or that a reconciliation between 
them had ever taken place. The evidence therefore tended to 
prove a state of ill feeling or hatred, from which not unfre- 
quently springs the spirit of revenge for either fancied or real 
wrongs. Had there been no other circumstance implicating the 
accused as the guilty agent, such proof could have had no le- 
gitimate influence and might well have been rejected: But as 
other circumstances did exist pointing to the prisoner as the 
perpetrator of the crime, the court violated no rule of law in 
admitting it to goto the jury. It is, however, urged that if two 
quarrel and subsequently are reconciled to each other, that the 
law will not presume that malice exists between them. This is 
true, and the law probably would not have presumed malice or 
even ill feeling between the prisoner and the deceased from their 
former relations and their quarrel and separation. But there is 
a wide difference between the presumptions of Jaw and the pre- 
sumptions of fact. The law draws no presumption or inference 
but from facts, which, unexplained, are conclusive of guilt. 
But presumptions of fact are to be drawn by the jury, and every 
fact that tends to prove the guilt, or to prove any fact that is 
evidence of guilt, however conclusive such fact may be, is ad- 
missible evidence. The prisoner could have destroyed the en- 
tire weight of this evidence by proving that subsequent to his 
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quarrel and separation from the deceased, a recbdnciliation had 
taken place, if indeed such had been the case. This, however, 
he did not attempt to do, but'relied on his objection to the com- 
petency of the evidence. We are unable to say that it was im- 
proper to admit it under the circumstances of this case, and 
consequently the judgment must be affirmed and sentence of 
death be here pronounced against the prisoner upon the verdict, 
in accordance with the statute. 








LOFTIN, Garnisueze, vs. SHACKELFORD. 


1, An equitable demand cannot be set off by a garnishee in a court of 
law against his indebtedness to the defendant. 


Error to the County Court of Sumter. 


Huntineton, for the plaintiff: 

The service of garnishment merely creates a lien on the fund 
attached for the benefit of the creditor, between whom and the 
garnishee, if the fund be liable, the relation of trustee and cestur 
que trust immediately springs up by operation of law. In the 
older States, at least in parts of New England, the garnishee is 
technically styled trustee after judgment, and the process is 
known as {rustee process. The question at issue is, whether 
the party served with process holds any thing which by reason 

of the inability of the principal debtor to satisfy the debt, ought 
to be decreed as held in trust for the principal creditor. In 
Piquet v. Swann, 4 Mason, 447, Judge Story gives the foreign 
attachment custom of the city of London as being probably the 
origin of the trustee and similar process in the different states of 
the Union; and states it as quite apparent that the principles of 
that process have never been supposed to reach cases where 
there were any trusts set up by the party in favor of third per- 
sons. Iftherefore he has a right to set up a mere trust in favor 
of a third person, it would seem that he could avail himself of 
any equitable reason why he himself should be permitted to re- 
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tain the money as against an attachment creditor. Accord- 
ingly Judge Story in the case refered to limits the opera- 
tion of such process, among other’ things, ‘to acknowledged 
deposits of money or credits admitted as real balances due from 
the trustee in money transactions or matters in account between 
the trustee and the debtor; and that it did not extend to cases 
where the trustee controverted the right of the debtor to any 
such goods, effects or credits altogether, or asserted any adverse 
interest, title or claim.” In the same case the process itself is 
spoken of by the court as an extraordinary one, whieh from its 
véry nature can afford but a very imperfect administration of 
rights and remedies to the litigant parties, and the results of 
which in a general view do not entitle it to peculiar public fa- 
vor on account of its advancement of public justice. The 
above limitation laid down by Judge Story is favored by the 
technical meaning of the words garnishment and garnishee. 
The former means merely a warning given to one for his ap- 
pearance for the information of the court and explaining a cause. 
A garnishee is one in whose hands money is attached within the 
liberties of the city of London by process out of the Sheriff’s 

Court; | called: because he hath had garnishment or warning 





not to p money to the defendant but to appear and an- 
swer the p sereditor’s suit—Tomlin’s Law Dic. This 
. Clearly i eases alone where the garnishee has no reason 


to question his direet liability to the defendant. 

_ There are‘many reported cases which settle the right of the 
garnishee to set-off against the creditor any demand which 
would be a legal set-off in an action, against the garnishee by 
the debtor. But none of the cases limit the right of the gar- 
nishee to off-sets which are merely legal. » On the contrary, 
while the case of Piquet v. Swann. supre ly determines 
the right of the garnishee to avail himself of Jegal off-sets, it 

eat his right of resisting a judgment to leases where he 

[ sets up any adverse interest, title or ¢ . In the case 
vy. Stone, 11 Pick. 553, the court, refering to The 
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Type Company v.. Mortimer, principal, and Chapin, 
trustee, 7 Pick. 166, expressly decide that when a creditor re- 
sorts to the trustee process, the defendant is entitled to any 
equitable set-off which he have against his principal. To 
the same effect is Smith vy Stearns, 19 Pick. 20, and Hathaway 
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v- Russell, 16 Mass. 473. In these cases the right of the res- 
pondent to an equitable set-off against the principal is fully 
established. 

It is admitted that if Roan had sued Loftin for the surplus of 
the trust funds remaining in his hands, the latter under the au- 
thority of Bell v. Horton, supra, could not have used as an off- 
set Roan’s note to D. A. Stewart & Co. unless he had proved 
a direct promise by Roan to himself to pay him the money. If 
he could have proved this, the supposed set-off would have 
been good. Yet even if Roan, being insolvent, had brought 
such an action and obtained judgment, the note refered to would 
have been a good equitable set-off under the authority of The 
Tuscumbia Rail Road Company v. Rhodes, 8 Ala. 206. The 
County Court therefore, according to the cases hereinbefore 
cited, erred in depriving the garnishee of the benefit of the equi- 
table set-off refered to. 


R. H. Sauirsa, for the defendant. 


CHILTON, J.—The answer of the garnishee in this case 
shows that he has funds in his hands belonging to the defendant 
ia the judgment, Jesse F. Roan, being a balaneevof the pro- 
ceeds of property conveyed to him in trust to secute-a debt due 
him after satisfying the deed, bat insists upon his right to appropri- 
ate that balance to the payment of a note made. by said Roan to 
Stewart & Co. and which was due and owned by the garnishee at 
the time of the service of the process of garnishment. It appears, 
however, this note was transfered to him without endorsement and 
that consequently the legal title to the same remains in Stewart & 
Co.,thepayees. -The sole question for our consideration is, can 
the garnishee in a cotirt of Jaw avail himself of this note as an equi- 
table set-off against the demand sought to be recovered from 
him by the creditor of Roan? The court below adjudged that 
he could not and gave. judgment against him for the balance, to 
reverse which he brings the case to this court. In our opinion 
the remedy given by garnishment is purely legal. It is, as was 
decided in the case of Travis v. Tait, 8 Ala. Rep. 574, 5 ib. 
442, the institution of a suit by the attaching creditor against 
the debtor of his debtor. It must be therefore governed by the 
rules which govern other suits, so far as they are adapted to the 
: 30 . 
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relative position of the parties. So in Walke v. McGehee, 
11 Ala. 272, this court said, ** We are inclined to think that a 
demand against a garnishee can be subjected to process of at- 
tachment only when a debt is actually existing” —such debts as 
would enable the creditor himself, were he suing, to maintain 
either debt or indebitatis assumpsit.—(Ib. 276.) It is certainly 
true that the plaintiff in the garnishment, being substituted to 
the legal rights of his debtor, to be enforced in this summary 
way, Cannot maintain this proceeding to recover an equitable 
demand—one upon which the debtor could not have maintained 
his.action at law. The same principle which would limit the 
plaintiff to a legal ground of action would equally apply to the 
defendamt—he must be confined to such defences as he could 
have made had his debtor, instead of the creditor of his debtor, 
instituted legal proceedings against him. This would seem to 
result from the want of adaptation in the forms of the court of 
law to do complete equity between the parties. If the defend- 
ant could be allowed to set up an equitable defence while the 
plaintiff was confined down to his legal right of action, there 
would seem to be a want of mutuality in the proceeding, and 
the greatest injustice might sometimes be done. The plaintiff 
might have an equitable demand which would countervail that 
set up by the defendant, yet he would be unable to subject the 
legal demand, inasmuch asthe defendant could and he could 
not set up his equitable one. Besides, in many cases it would 
be impossible for the court of law to adjust properly the equities 
between the parties, even if it possessed the jurisdiction. 
Such a practice of blending the legal and equitable juris- 
dietion of the courts, would: under. their present organization 
introduce the greatest confusion, uncertainty and difficulty. 
The view we take is, we think, clearly indicated by the whole 
tenor of our decisions, and must be sustained so long as the ju- 
risdiction of courts of equity is kept distinct ftom that of the 
law-courts. If Stewart & Co., the payees of the note, retained 
the legal title, it is-well settled that had Roan instituted his ac- 
tion’ of assumpsit to recover the balance due after satisfying the 
mortgage deed from the present: garnishee, the latter could not 
have set-off the amount of the note to Stewart & Co. in such suit, 
however strong may have been his equity. We think he stands 
itt the same condition with respect to the plaintiff in the garnish- 
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ment. If he has a set-off which is equituble, he must assert it 
in a court of equity, where for ought we can know, it may be re- 
butted or repelled and countervailed by superior equities. 

The cases cited from Massachusetts are no doubt very cor- 
rect expositions of the law applicable to trustee process as it 
there obtains, and where having at the time no courts of equity, 
the courts of law must mould their form of proceedings so as to 
meet the justice and equity of the case. In this State, how- 
ever, we have appropriate tribunals for administering equitable 
relief, with powers and forms suited to the proper attainment of 
the entire equities between the parties, and it is not only a legal 
requisition but required by considerations of sound public policy 
and convenience, that the one court should not encroach upon 
or attempt to usurp the jurisdiction which properly belongs to 
the other. 

Our conclusion is that the judgment of the County Court 
must be affirmed. 





McCREELISS’S DISTRIBUTEES cs. HINKLE, Apm’‘r. 


1, The power to dismiss a writ of error, unless the plaintiff will refund the 
money which he has collected on the judgment complained of, is disere- 
tionary, and will not be exercised where the money has been paid with- 
out compulsion, and the defendant in no aspect of the case can be in- 
jured. , 

2. “A security on the administration bond is not @ competent witness for 
the administrator on the settlement of his accounts. - 

3. Where the only question at issue is whether the administrator has paid 
an account due by the intestate, a receipt signed by the duly authorised 
agent of the creditor, accompanied with prvof of his signature and of the 
removal of both the principal and agent from the State, is prima facie 
evidence of the payment. 

4. The record of an annual settlement by an administratcr, which fails to 
show notice to the distributees, and the appointment of a guardian ad 
litem for the infants, is not prima facie evidence against them, and is 
therefore inadmissible. é 

5. If an administrator makes affidavit that he has not used the funds of the 
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estate for his own private purposes, and his statement is not contro- 
verted, he is not chargeable with interest. 

6. Where an administrator without authority continues to employ the 
slaves.of the estate in the business in which they were engaged at the 
time of the intestate’s death, the distributee« may eleet to take their hire 
or the profits realised: If they eleet the hire, it is an abandunment of 

the profits; if the profits, they must take them cum onere the expenses. 





_ Error to the Orphans’ Court of Lowndes. 


T. & J. Witiiams, for the plaintiffs in error : 

1. The authority of an administrator de bonis non embraces 
only such of the personalty of the first decedent as remains in 
specie unaltered or unconverted by his predecessor —Cham- 
berlain, adm’r, v. Bates, 2 Porter, 550. 

2. An administrator de bonis non cannot be allowed credits 
for payment of debts contracted by the administrator in chief, 
unless he shows that such debts were justly chargeable to the 
estate.—Hearin, adm’r, v. Savage, adm’r, 16 Ala, 286. Dis- 
tributees are aliowed to elect whether they will take the proceeds 
or hire of slaves where they are worked, without instructions in 
will or by order of County Court.—Steel v. Knox, 10 Ala. 608. 

3. Settlements before the Orphans’ Court by administrator, 
in order to make them prima facie correct, should show that 
parties had notice ; and ‘in a case where infants are concerned 
guardians ad litem should be appointed and there should be ac- 
tion by Orphans’ Court.—Willis v. Willis et al. 16 Ala. 652. 

4. Interest should be charged where administrator keeps the 
estate in money for ten years, notwithstanding the administrator 
may state on oath he did not use the funds. 

§. Security to administrator is incompetent to testify for ad- 
ministrator on settlement of administrator’s accounts, as execy- 
tion may issue against him for the amount decreed on return of 
nulla bona against administrator. 


Stone & June, for the defendant: 

1. The plaintiff in error has received full payment of the 
sum decreed below, and cannot now prosecute a writ of error 
without paying back all of the money received. ‘The rule and 
the reason of it apply in this case with all their force, notwith- 
standing what is said in the receipt. ‘I'he clear sense of the 
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rule is, that a party who has collected the money shall not pro- 
secute a writ of error and reverse a case, when upon another 
trial he may recover nothing.—Hall v. Hrabrouski, 9 Ala. 278; 
Bradford v. Bush, 10 ib. 274. 

2. To allow the party to prosecute a writ of error in this case 
is to permit him to claim all the advantages of the decree, while 
he submits to none of its disabilities. 

3. The estate was very properly chargeable with the expen- 
ses incurred in keeping up the brick-yard ; and if they were le- 
gitimate charges against the estate, and had not been paid by 
Porter, then administrator de bonis non was right in paying them 
and properly credited for the amounts thereof. 

4. As to the competency of Rice as a witness, it is contended 
that his interest was remote and entirely contingent. It would 
have to be presumed in advance that the administrator would 
commit a devastavit to render his security incompetent on the 
ground of interest. 

5. The receipt of Porter & Ryon by Pennington, or the ac- 
count to which said receipt is appended, was properly allowed 
administrator as a credit. Its justness was admitted—the fact 
of payment alone was controverted. The testimony as to pay- 
ment was legal, but if it was not, no injury has resulted. ‘The 
justness of the account being admitted, the law presumes the 
administrator paid it, he having it in possession receipted. 

6. Partial settlements of an executor or administrator, if made 
conformably to law, are to be considered as prima fucie cor- 
rect. If those in question were exparte, or not made conform- 
ably to law, the record does not show it. Error must be af- 
firmatively shown or this court will not reverse. 

7. The administrator was properly exempted from the pay- 
ment of interest, he having made the statutory affidavit, which 
was not controverted. The administrator did not keep the funds 
on hand. Large payments were made to distributees, and dis- 
bursements made, as the record shows. 


DARGAN, C. J.—Morgan B. Hinckle, the administrator 
de bonis non of John R. McCreeliss, filed his accounts and 
vouchers in the Orphans’ Court of Lowndes for a final set- 
tlement. On the day appointed the parties appeared, a final 
settlement was made and a decree rendered, which shows that 










































462 ALABAMA. 





McCreeliss’ Distr s v. Hinkle, adm’r. 





the court ascertained to be in the hands of the administrator 
subject to distribution amongst the next of kin the sum of thirty- 
four hundred and eleven dollars. It further appears that the 
administrator then paid to the respective distributees their por- 
tions of this sum and no decree was rendered against him, but 
he was discharged and the estate declared to be fully settled. 
From this decree the distributees have taken a writ of error and 
brought the cause to this court. A motion is now submitted to 
dismiss the writ of error because the plaintiffs in error having 
received payment of the sum ascertained to be due to them, 
they cannot be permitted to prosecute a writ of error without 
‘refunding the money received by them to the administrator. In 
, Support of this motion the defendant in error relies on the au- 
thority of the cases of Hall v. Hrabrouski, 9 Ala. 278, and 
Bradford v. Bush, 10 Ala. 274, Both of those cases, however, 
_Were suits at Jaw, and satisfaction of the judgments had been 
coerced by executions. In delivering the opinion the court 
said that it was obviously unjust to permit the plaintiff to collect 
.the amount of the judgment of which he was complaining and 
_at the same time to prosecute a writ of error, for if the judgment 
be reversed he might on another trial fail entirely to recover any 
thing. I fully agree in the propriety of these decisions, but do 
not think they are applicable to the case at bar. The very 
ground on which the court went in suspending all proceedings 
upon. the writ of error unless the plaintiff would refund the 
money, was that on another trial the plaintiff might fail to re- 
cover altogether and thus be in possession of money to which 
he was not entitled. But I apprehend that these decisions 
would not apply to a case in the Orphans’ or Chancery court, if 
it plainly appears from the showing or answer of the defendant, 
that the plaintiff could not recover less than the amount awarded 
to him by the decree. The power thus exercised by the ap- 
pellate court, to compel the plaintiff to refund the money or dis- 
miss his writ of error, seems to me to be a discretionary one 
and may be well exercised when the conduct of a party is vex- 
atious-or oppressive, and may ultimately result to the injury of 
the other, but when the defendant can, in no aspect of the case, 
be injured by the plaintiffs’ receiving the money and this is 
paid without compulsion, I see no good reason why we should 
sake an order on the plaintiff to refund the money or to sub- 
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mit to a dismissal of his writ. In this particular case, however, 
there is no decree in favor of the plaintiffs in error. The de- 
cree shows that on the day of the final settlement a sum of money 
was in the hands of the administrator which he paid over to the 
plaintiffs, and the decree was then rendered in his favor, by 
which he was entirely discharged. This is the same in effect 
as if this account had been paid to the distributees before the 
day of final settlement, and then on that day there had been 
sothing found in his hands due to the plaintiffs. We-cannot 
doubt but that we should hear the errors assigned. 

2. In the progress of the trial the administrator offered Wil- 
liam Rice, who was his security on his administration bond, to 
give evidence in support of his accounts. The distributees ob- 
jected to the competency of this witness on the ground of inte- 
rest, but their objection was overruled. The court clearly 
erred in permitting the witness to testify. It is the well settled 
rule that bail to the action are incompetent to give evidence on 
the trial in favor of the defendant for whom they are bound as 
bail, and to render them competent they must first be discharged 
in some of the modes prescribed by law.—1 Greenl. Ev. § 392, 
and cases there cited. We cannot believe that the liability of 
the securities of an administrator on a final settlement uf the 
estate is more remote or contingent than is the liability of bail. 
The bail is fixed by the recovery of judgment against his prin- 
cipal and the return of a ca. sa.non est inventus. So the liability 
of the security is fixed under our statutes by the return of an 
execution issued on the final decree, no property, and an exe- 
cution may be forthwith issued against him. It would be in- 
consistent with all principle to hold that bail was incompetent to 
testify, but that the securities of an administrator or executor 
were competent to give evidence in favor of their principals - 
on the final settlements of the estates they represent. 

3. The administrator insisted on a credit for the amount of 
an account due by the intestate to Porter & Ryan, and which he 
contended he had paid to Ryan, the surviving partner. The 
account was admitted by the distributees to be correct, but they 
contested the fact that the administrator had paid it. ‘The ac- 
count purported to be receipted by one Pennington, whose 
hand-writing was proven and who was shown to have been the 
duly authorised agent of Ryan, the surviving partner; and it was 
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also shown that both Pennington and Ryan had left the State 
and it was not known where they had gone. Under these cir- 
cumstances the administrator offered the receipt as evidence to 
prove the payment of the account by him, to the sufficiency of 
which the distributees objected, but their objection was over- 
ruled. We think this evidence was properly received. The 
correctness of the account was not denied but admitted; it was 
therefore a just demand against the estate, and the evidence 
was certainly binding on Ryan, to whom the debt was due, to 
show that it had been paid; and being binding on him, we see 
no reason why the distributees can object to it. But it is urged 
that the administrator may have extinguished the debt for less 
than the amount, and if so, he could only charge the estate with 
the amount actually paid. The answer to this is, that the evi- 
dence shows prima facie that the entire amount was paid, and 
if the administrator extinguished it for a less sum, it was incum- 
bent on the distributees to prove it. 

4. The administrator also offered in evidence the records of 
two annual settlements made in the years 1838 and 1839, as 
prima facie evidence in support of his accounts and vouchers. 
The distributees objected to the introduction of these records, 
but their objection was overruled. In the case of Willis v. 
Willis, 9 Ala. 330, it was held that the annual settlements of 
an administrator made in conformity with law are prima _fucie 
to be considered as correct, but that they might be impeached 
by showing them to be incorrect. This case was again brought 
before this court and is reported in 16 Ala. 652, in which we 
held after a deliberate examination, that to make such settle- 
ments prima fucie evidence of their correctness, it must be 
shown that the material requisites of the statute had been com- 
plied with ; that it must appear that the distributees had notice 
of the time appointed for allowing the accounts, and if the dis- 
tributees were minors, that a guardian ad litem had been ap- 
pointed who might examine the accounts and object to them, if 
in his opinion they were incorrect; and that if it did not ap- 
pear from the record that the distributees had an opportunity to 
object to the accounts before they were passed upon and al- 
lowed by the court, the settlement could not be received even 
as prima facie evidence of their justness. This decision 
shows that the records of the annual settlements of this adminis- 
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trator were inadmissible even as prima facie evidence. It does 
not appear that the distributees had notice of the time that the 
accounts and vouchers were passed and allowed, nor that a guar- 
dian ad litem was appointed for the minors. The court there- 
fore erred in receiving these records even as prima facie evi- 
dence. 

5. We think the court propertly refused to charge the admin- 
istrator with interest, he having made affidavit that he had not 
used the funds of the estate. By our statute, if an executor or 
administrator expressly deny under oath that he had used the 
funds of the estate for his own private purposes, he shall not be 
charged with interest unless that statement is controverted by 
introducing evidence that proves the contrary.—Clay’s Digest, 
198. It does not appear that any such evidence was intro- 
duced. The statement of the administrator was unimpéached 
and the court could not do otherwise than receive it as true, and 
hold that the administrator was not bound to pay interest. 

6. In reference to the question growing out of the accounts 
paid by the administrator de bonis non, but which had been con- 
tracted by the administrator in chief, the bill of exceptions is so 
imperfect, that we think it better not to decide them, as the case 
must go back for another trial. But the cases of Benford v. 
Daniels, 13 Ala. 667—Steele v. Knox, 10 ib. G(O8—Hearrin v. 
Savage, 16 Ala. 286, will afford a sufficient guide to direct the 
court in its future action on this subject. It may, however, be 
observed that if an administrator without authority should con- 
tinue to employ the slaves of the deceased in the business in 
which they were engaged at the time of the intestate’s death 
and in so doing incurs expenses, the distributees may elect to 
take the use or hire of the slaves, or the profits realised by the 
administrator—they cannot claim both. If they elect to charge 
the administrator with hire, they abandon all claim to the profits; 
but if they claim the profits, they must take them cum onere, and 
must allow for all the reasonable expenses incurred in making 
such profits. 

Let the decree be reversed and cause remanded. 
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1. Itis not a good ground for suppressing a deposition, that it was taken 
on the first day of the term, to which the commission was returnable—the 
cause in which it was taken not having at the time been called for trial. 

2. Aftera decree pro confesso is regularly entered, the complainant under 
the tenth rule for the regulation of chancery practice, bas the right to 
take testimony ex parte. 

3. The practice, where the testimony of several witnesses is the same, of 
including the answers of all in one, instead of taking down the answer of 
each separately, is one of doubtful propriety: But depositions should 
mot be suppressed on that account at the hearing of the cause, where the 
‘testimony has been published, and the party who makes the objection, 
having been in default, is let in to defend and on leave granted proceeds, 
without noticing the objection, to cross-examine the witnesses. 

4. In a divorce case the admissions or declarations of the defendant cannot 
be received in evidence to show a good ground for the divorce. 

5. An objection to interrogatories as leading cannot be made for the first 
time in this court, and such objection will be considered as waived, un- 
less the record shows that it was brought to the attention of the court 
below and the particular interrogatory, or portion of it objected to, spe- 
cifically pointed out. A general objection “to each interrugatory as 
leading” is too indefinite. 

6. A deposition taken in a chancery suit should not be suppressed on ac- 
count of the incompetency of the commissioner, when the party object- 
ing, although previously aware of the objection, makes it for the first time 
at the hearing —(Per Parsons, J.—Darcan, C J., dissenting.) 

7. The brother of the next friend of the complainant, when such next 
friend has no interést in the subject matter of the suit, is competent to 
act as commissioner in taking testimony for the complainant.—(Per 
Darean, C. J.) 


Error to the Chancery Court of Talladega. Tried before 
the Hon. David G. Ligon. 


‘Tae bill in this case was filed by the defendant against the 
plaintiff in error, who was her husband, for a divorce, on the 
grounds of abandonment and adultery, and for alimony. ‘The 
questions presented by the assignments of error grow out of 
motions made at the hearing of the cause by the defendant be- 
low to suppress the depositions of witnesses that had been ex- 
amined on the part of the complainant, and on which motions 
the chancellor ruled against the defendant. The particular facts 
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on which each question arose will be found sufficiently stated in 
the opinion of the court. 


Rice, for the plaintiff in error. 


Wuite, for the defendant. 


PARSONS, J.—James D. Jordan, who was the defendant 
below, moved on the final hearirig to suppress the depositions 
of S. Whatley, T. Bryant and C. P. McCann, because, as was 
contended, the commission under which they were taken had 
expired before the witnesses were examined. But the chan- 
cellor overruled the motion, because in fact one of those depo- 
sitions was taken before the first day of the term to which the 
commission was returnable, and the others on that day and be- 
fore the cause was called for hearing. As we do not think the 
authority given by the commission had then expired, we can 
see no error in overruling the motion. 

2. The defendant below objected to the same depositions and 
some others, because they were taken without notice to him or 
his solicitor. The chancellor overruled the objection because 
when they were taken there was a decree pro confesso against 
the defendant, made on proof of notice of publication. The 
complainant under these circumstances was authorised by our 
tenth rule of chancery practice to take her testimony by pro- 
ceeding ex parte. 

3. It appears that in some instances the witnesses collectively 
answered the interrogatories;- that is to say, in some instances 
where the same interrogatory was put to several witnesses, the 
answer of all being the same, was written down by the commis- 
sioner as the answer of all, instead of stating the answer of 
each one separately. Although the testimony of each witness 
plainly appears in this case, and although depositions may be 
taken publicly in this State, yet this mode of taking them is of 
doubtful propriety. But there was no motion to suppress the 
depositions until the final hearing, and then it was made under 
peculiar circumstances. After the depositions had been taken, 
published and used in the cause, the defendant appeared for the 


first time and on his own petition was let in to defend. By his . 


petition he prayed for leave to cross-examine the witnesses and 
this was granted and he had ample time afterwards to do sos 
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The defendant having thus acquiesced in the depositions as 
taken, except that he desired and obtained leave to cross exam- 
ine the witnesses, ought not to have prevailed with his motion to 
suppress, which for reasons of his own he delayed until the hear- 
ing of the cause. According to some very respectable opin- 
ions, motions to suppress are addressed to the discretion of the 
court, (Underhill v. Van Courtland, 2 J. C. R. 345,) and it is 
very clear that the benefit of such a motion may be lost if the 
motion be delayed until the hearing. 

4. The defendant objected to the evidence of some of his 
declarations, but there is an ample amount of proof to sustain 
the decree after rejecting his declarations and all other irrele- 
vant evidence. 

5. He objected to some of the complainant’s interrogatories 
as leading, but without pointing them out particularly to the 
chancellor, and his objection was overruled. We have no hes- 
itation in saying that an objection of this kind cannot be made 
here for the first time; and that it must be considered here as 
waived unless it appears by the record that it was brought to 
the attention of the chancellor, so that he might have seen the 
particular ground of the objection. The party cannot object, as 
in this case, to each interrogatory that is leading and leave it for 
the. chancellor to find out how far each one is leading. The 
party must state which are leading and call the attention of the 
chancellor directly to the ground of his objection.—Donnell v. 
Jones et al. 13 Ala. R. 490. In case of leading interrogato- 
ries, the English practice is for the party objecting to apply to 
the court to have them refered to a master to be examined in 
that respect, and he certifies the result of his examination. 
Either party by excepting to the master’s certificate may have 
the opinion of the court upon the question.—2 Daniel’s Chan- 
Plead. and Prac. 1141-2. But the opinion of the court is had 
before the cause is on its final hearing, and if the objection be 
sustained and the depositions suppressed, the court in its dis- 
cretion may allow the party to re-examine the witnesses.—Ib, 
1143. Here there would be no need of a reference, but the 
objection should be brought timely to the attention of the court. 
- The court might refer it, if necessary. 

6. The last objection was that one of the commissioners who 
took a deposition was a brother of the complainant’s next friend 
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in this cause, but this objection like all the rest was made for 
the first time on the hearing of the case. In the case of Lord 
Mostyn v. Spencer, 6 Beav. 135, (2 Daniel’s Prac. 1141,) Lord 
Langdale, M. R. made an order suppressing the depositions, up- 
on the ground that one of the commissioners was the nephew 
and agent of the plaintiff; and he further held that it was not a 
valid objection to an application of the sort, that publication had 
passed, if the party complaining came within a reasonable time 
after he discovered the objection. But it is evident that Lord 
Langdale would not have thought\such an objection in time if it 
had come for the first time at the hearing of the cause. It isto 
be presumed from the circumstances of this case, that the de- 
fendant had been aware of the relation between his wife’s next 
friend and the commissioner for a considerable time, yet he kept 
his objection to himself until the cause was on its hearing; then 
he sprang it for the first time, aiming not only to exclude the 
evidence, but by choosing his time, to defeat the complainant in 
her suit. My own opinion is that this objection and all objec- 
tions founded upon irregularities in taking depositions, must be 
made before the cause is on its hearing. This case requires no 
opinion as to the particular time when or the mode in which 
such objections should be made, for in this case none of them 
were made in any way until the cause was on its hearing. 
There are several decisious of this court in relation to irregu- 
larities in the taking of depositions in causes at law, which in 
some degree support my opinion in this case. Among these 
are the cases of Spence v. Mitchell, 9 Ala. 744, and Scott v. 
Baber, 13 ib. 182. My opinion upon the last point, that re- 
lating to the relation between the commissioner and the com- 
plainant’s next friend, is, however, opposed to the opinion in 
Bryant v. Ingraham, 1€ ib. 116. But that was a case at law, 
and as I do not concur in the opinion there expressed, I am 
unwilling to adopt it in chancery practice, because in my opin- 
ion it would disturb the harmony of a system which is finely 
adapted to the ends of justice. ‘The Chief Justice, for reasons 
which he will state, concurs with me in the opinion that the 
last objection was properly overruled in this case. We only 
differ as to the ground, upon which alone I am willing to place 
my opinion. Let the decree be affirmed. 
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DARGAN, C. J.—I concur in affirming the decree of the 
chancellor, but arm not prepared to depart from the reasoning of 
the court in the case of Bryant v. Ingraham, 16 Ala. 116. It 
is true the judgment of the court th that case might have been 
rested on the ground that objections were made to the compe- 
tency of the commissioner at the time the commission was exe- 
cuted, and being then made, they could well have been insisted 
on at the trial, as the party objecting had done no act to waive 
them. But the decision was placed on a higher ground, which 
was that the commissioner being incompetent to execute the 
commission, the party against whom the evidence was offered 
might move to suppress it at the trial. To this opinion I still 
adhere, and think that the motion to suppress should be allowed, 
* though made for the first time at the trial, if the party has done 
nothing which should be construed into a waiver of the objec- 
tion. ‘Testimony taken by deposition may be considered in 
three points of view: first, the evidence itself; secondly, the 
medium by which it is introduced ; and lastly, the manner in 
which it is taken. If the testimony of the witness be illegal 
evidence it may be objected to at any time, unless some act has 
been done by the party objecting that would render it improper 
to entertain the motion ; as, if a party with the knowledge of the 
interest of a witness should cross-examine him without objection 
and thereby gain the advantage of all he knew, he ought not 
afterwards to be allowed to raise the objection of interest; for 
this would be to allow him to speculate on the testimony. If, 
however, he did not cross-examine the witness, nor do any act 
to-waive the objection, he may object whenever the testimony 
is offered. So if the medium or source through which the tes- 
timony is taken is illegal, I think the testimony itself is illegal; 
for although the witness may be competent to testify, yet he 
must depose before one duly qualified to take his testimony, and 
if the commissioner be incompetent or disqualified by law to act 
as such, the evidence taken before him is in my opinion illegal 
and-may be objected to at any time, unless the party has by 
some act waived the objection or done something “that would 
render it improper for him to insist upon the objection. No 
one will, I think, deny but that illegal evidence may be objected 
to at any time when offered, unless the objection has been 
waived. Unless therefore we can draw a distinction between 
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illegal evidehce on account of the incompetency of the witness, 
and illegal evidénce on account of the medium through which 
it reaches the court, the rules in reference to the admissibility, 
or rather in reference to thé*time when objections should be 
made to its admission, should be the same. It is said in many 
cases that a motion to suppress.a deposition is addressed to the 
discretion of the court, when regularly taken.—Cullum v. Smith 
& Conklin, 6 Ala. 625; Spence v. Mitchell, 9 Ala. 744, and 
cases there cited. But I cannot believe that it ever was in- 
tended to be asserted that a motion to suppress illegal evidence 
was a matter of discretion, but on the contrary it is a matter of 
duty and must be granted whenever made, unless the objection 
has been waived by some act of the party. But if the witness 
himself was competent to testify and the commissioner qualified 
to take his testimony,.and objections are raised because the in- 
terrogatories are leading, or because the witness has not fully 
answered a particular interrogatory, or because the circumstan- 
ces under which the commission was executed be such as to in- 
duce the court to believe that injustice would be done by allow- 
ing the testimony to be used, the court may in its discretion 
suppress the deposition thus taken and allow the witness to be 
re-examined. Buta motion for such a reason must be addressed 
to the discretion of the court, for the testimony itself is legal, 
and the court must judge whether it was taken under such cir- 
cumstances or in such manner as would probably work an in- 
jury to the party objecting without any default on his part. 
Such a motion all the authorities agree must be made before 
the trial —Cullum v. Smith & Conklin, supra; Spence v. Mitch- 
ell, supra. But I cannot see why objections to illegal testi- 
mony should be made before it is offered to be read, whether this 
illegality arises from the incompetency of the witness or the 
illegal manner through which it is introduced. The testimony, 
in my judgment, moda on the same footing in both cases. It 
is illegal, and being so, I think it can be objected to when of- 
fered to be read, unless the objection has been waived, or unless 
the party objecting has done some act that would render it im- 
proper to allow him to insist upon it. 

I, héwever, hold that the brother of a next friend, when the 
next friend has no interest in the subject matter of the suit, is 
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not incompetent to act as a commissioner in ang the testi- 
may for the complainant. 
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‘analy J., having been of geunsel in the court below for 
the plaintiff in error, did. not sit in this case, but after the fore- 
going opinions had been pronounced, expressed his entire con- 
currence in that delivered by Parsons, J., as to the point on 
which he and the Chief Justice differed. 


. 
SNEDICOR vs. DAVIS. 


1. A deputy clerk in this State is liable to his principal alone for a default 
committed, whilst acting within the scope of his duties and in the name 
of the principal. 

2. The cause of action for the negligent or unskilful performance of his duty 

_by a deputy clerk, whereby his principal is exposed to a suit for damages, 
accrues at the time the act complained of is done, and not when the 
consequent injury is developed. Whether if the suit be instituted before 
the actual injury is ascertained, the recovery should be for the probable 
prospective, or only nominal damages--QuerE? 

3. The lapse of six years from the time of the default, or at least from its 
discovery, is a complete bar, whatever the form of action, although the 
actual damage to the principal may not have been then ascertained. 


Error to the Circuit Court of Greene. ‘Tried before the 
Hon. John D. Phelan. 


Tuts was an action on the case by the plaintiff against the 
defendant in error to recover damages for the default of the lat- 
ter, as deputy clerk of the County Court of Greene, in taking 
insufficient security on a writ of error bond in a case in which 
one Cawthorne was plaintiff and one Pearson defendant, in 
consequence of which the plaintiff in error, who was the prin- 
cipal clerk of said court, was sued by said Cawthorne and com- 
pelled to pay the debt. The defendant pleaded the statute of 
limitations of six years, to which there wasa replication. From 
the pleadings it appears that the writ of error bond was taken in 
March 1840, and the judgment which it superseded affirmed in 
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the-Circuit Court of Greene in October of the same year; that 
an execution thereupon issued against Pearson and the security 
ia the bond, which was returned on the 24th February 1841, no 
property ; and that judgment'was recovered in a suit for the 
default by Cawthorne against the plaintiff in error at the Octo- 
ber term 1846, of the Circuit Court of Greene, which he has 
paid. This action was brought on the L5th day of March 1848. 
The defendant demurred to the plaintiff’s replication, and the 
court sustained the demurrer, and this is now assigned as error. 


Hate and Morpny, for the plaintiff: 

The only question presented by the record is whether the 
statute of limitations, which defeddant interposed by his plea, 
commenced to run from the taking of the insufficient bond by 
him, or only from the time that Snedicor’s liability for the de- 
fault of his deputy was fixed by the institution of suit and recov- 
ery of judgment against him by the plaintiff in the. original 
judgment? We say that the statute commenced to run as 
against Snedicor only from the time ‘his liability was fixed by 
the recovery of judgment; or at all events not until the institu- 
tion of suit against him by the plaintiff in the original judg- 
ment—and to sustain this view submit the following points: 

1. The statute of limitations does not begin to run against 
the plaintiff until his cause of action accrues, and no cause of 
action accrues as long as the liability of the defendant or rights 
of the plaintiff depend upon a contingency which may or may 
not happen; and the liability of Davis to Snedicor depended 
upon a contingency which did not happen until the recovery of 
the judgment against him for the default of Davis as his deputy. 
The statute therefore runs only from that time as between these 
parties. —4 Day’s Rep. 476; Montgomery v. Hernandez, 6 U, 
S. Cond. Rep. 478 ; same case reported, 12 Wheat. 134; Bai- 
ley v. Hall, 16 Maine 408; Walker v. Bradley, 3 Pick. 261; 
Miller v. Eskridge, 1 Ired. 147;, Neal v.. Cuningham, 2 Port. 
171. I note the case of Montgomery v. Hernandez _particu- 
larly because the court say in delivering the opinion, ‘* The 
breach in the condition of the. bond. took ,place more than six 
years before the institution of the suit, yet the plaintiff’s right of 
action did not accrue until within six years, and that therefore 
the act of limitations constituted no bar to the action.” So in 
dl 
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this case, the breach of Davis’ official duty as deputy clerk took 
place more than six years before the institution of this suit, but 
the injury was sustained by this plaintiff and right of action 
accrued to him within six years. The breach by Davis of his 
official duty was no immediate and direct injury to this plaintiff, 
but it was an immediate and direct injury to the plaintiff in the 
judgment that was superceded by his act; and only indirect 
and consequential to Snedicor, dependent upon the happening of 
a future contingency ; and as we have seen, no action accrued 
until the contingency happened. And in the case of Neal v. 
Cuningham, supra, which was an action by the principal sheriff 
against the executor of his deputy, the court decided that no 
claim accrued to the principal sheriff on account of the default of 
his deputy until a judgment_had been obtained against him and 
he compelled to pay the money—a case directly in point with 
the one at bar, sustaining every principle for which I contend— 
and the doctrine of this last case is affirmed in Lightfoot v- 
Jones, 10 Ala. 18, where the court says that when the right of 
action depends upon a contingency the statute does not run un- 
til the contingency happens. ‘The cases of a security paying 
money for his principal, or a vendee purchasing property from 
a vendor who has no title, present a principle strongly analogous 
to the one involved in this case, and in such cases the courts decide 
that the action accrues not from the default of the defendant, but 
from the time of the injury to the plaintiff, by the payment of the 
money in the one case and the loss of property in the other.—3 
N. H. Rep. 270; Thompson v. Sternes, 2 Nott & McCord, 494; 4 
Day’s R. supra; 9 Leigh, 473; 4 Yeates, 109; 5 Humph. 629; 
Broughton v. Robinson, 11 Ala. 923; Pinkston v. Huie, 9 ib. 
257; 10 ib. 26. Now in the case of a surety the default of the 
principal makes the surety liable to the creditor, yet in contem- 
plation'of law he has suffered no injury and has no right of ac- 
tion over against his principal until his liability is enforced, then 
itis that he sustains an injury for which an action accrues. So 
in this case the default of Davis rendered Snedicor liable to the 
plaintiff in the original judgment, but like the case of the secu- 
rity that liability might never be enforced, and until it was en- 
forced no injury was sustained by Snedicor, and consequently 
no action accrued. Now it is clear im this case that an ac- 
tion lay in favor of the plaintiff in the judgmem superceded 
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against Davis, because he was the person that in fact did the in- 
jury, (12 Mass. 449,) and if full damages had been recovered 
against him by the plaintiff in the judgment for his unlawfal 
act, will it be contended that Snedicor might have sued him too? 
Although in the event supposed he had sustained no imaginable 
damages, surely he could not subject Davis to a double satis- 
faction for the same injury, and until Snedicor was actually sued 
and compelled to pay the money, non constat but that the party 
injured would compel Davis to make reparation by suit against 
him, or that Davis would voluntarily make reparation for his 
own unlawful act, as he was in duty bound to do, and in either 


event Snedicor would have had no possible claim against him. . 


2. Davis as deputy clerk, under our statute, is a public offi- 
cer, (see Clay’s Dig. 146, § 19; 7 Ala. 138,) and as such his 
duties and liabilities are fixed by law and not by any contract; 
(because if he had made a contract in violation of law, agreeing 
to do what the law prohibited, it would have been a mere nullity.) 


Any default or malfeasance then is a violation of law for which | 


he is responsible to the party injured ; and the party complain- 
ing must show some special damage peculiar to himself, (19 
Johns. 223,) and until that damage accrues the statute does not 
run.— Roberts v. Real, 16 East. 408, 215; West v. Rice et al. 
9° Metc. 564; Rice et al. v. Hosmer, 12 Mass. 130; 17 ib. 60. 
In this view of the case, see 2 Port. 271; U.S. Cond. R. supra. 
Now the taking of an insufficient bond in this case was a special 
and particular damage to the plaintiffs in the origina] judgment, 
because thereby they lost their debt; and only contingent and 
consequential to Snedicor, dependent upon the acts of a third 
person over whom he had no control. Now Snedicor as the 
principal clerk is responsible to the party injured for the default 
of his deputy. Suppose instead of being the principal clerk he 


had been the security of Davis, then be would have been re- | 


sponsible in the same way to the party injured, and Davis’ 
default would have fixed a contingent liability upon him as the 
security, which the party immediately injured might or might 
not enforce; but as we haye seen supra, Snedicor in the case 
supposed, could have maintained no action against Davis until 
that contingent liability was enforced against hin and he thereby 
injured ; now by parity of reasoning does not the same doctrine 
hold in this case ? 
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3. If Davis be considered not a public officer, but as a naked 
tort feasor, then the action is for the recovery of special conse- 
quential damages resulting from the tortious act of Davis in vio- 
lation of a legal duty, and to sustain this action there must be a 
wrong done ‘tid damage suffered, (Story on Agency, § 236 ; 7 
Eng. Com. Law, 3485;) also, Story on Agency, § 222, where it. 
is laid down that there must be a “ real actual damage and not 
a’ mere possible or probable one,” and in such a case the statute 
riins not from the time of the tort, but from the time of the in- 
jory.—See Roberts v. Real; Miller v. Eskridge, supra; 2 Sand. 
P. & E. 645. Now what real loss or actual damage had Snedi- 
cor sustained until suit was brought against him® It was at 
most a damnum absque injuria for which no action would lie. 

4. Should it be contended in opposition to the positions above 
taken by us, that this action although in form an action of tort is 
quasi an action of cx contractu, then it becomes necessary to 
enquire what is the contract that the law implies from the rela- 
tion of the parties as principal and deputy? .We say that it 
is one of indemnity; that the law imposes upon the deputy an 
obligation to indemnify his principal for any !oss that he may 
sustain by the unlawful or improper act of such deputy.—1 Liv- 
ermore on Agency, 363; Story on Agency, 210, § 217, also p. 
242; 1 Mary). Dig. 218, § 9; 10 Leigh, 581; 2 U.S. Dig. supra, 
350, §.42. And if the contract between parties be one for in- 
demnity by the deputy, then that contract is never broken until 
a loss is sustained by the principal, and as a consequence ‘the 
the’ statute cannot run until that event—Reynolds v. Magnus, 2 
Ired. 26; 12 Gill & Johns. 48. 








J. Bs Cuarxke, with whom was' Erwin, for the defendant: 

‘lL. ‘The plea of the statute of limitations is a bar to a recov- 
ery, Where the act of negligencej‘deceit or misconduct com- 
plained of was done or omitted, more than six years before suit 
brought—Governor, use &c. v. Gordon, 15 Ala. 72; Mardis’ 
Adin’rs v. Shackelford, 4 ib. 5063 Bank of Utica v. Childs, 6 
Cow. 238; Hall v. Tomlinson; 5 Verth. 228; Wilcox v. Ex'rs 
of Plummer; 4) Port. 172; Howell v. Young, 5 Barn. & Cr. 559; 
11 Eng. ©. L.5 Angel‘on Lim. 123 to 127. 

2. No action could have been maintained by Cawthorne, the 
original: plaintiff, against Davis, the deputy of the plaintiff, for 
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the misfeasance.—4 Bibb 494, citing 1 Washing. Va. R. 159; 
Bacon’s Abr. (title Sheriff, letter H); Chitty’s Pl. 69-73; Vide, 
also, 2 Pirttle’s Digest, 385, § 29. 








CHILTON, J.—The only question in this case is whether 
the statute of limitations of six years commences running from 
the time that the default of the deputy occured, which ultimately 
caused his principal to pay the demand of Cawthorne, or from 
the time that the injury to the principal was developed. It ap- 
pears that more than six years have elapsed since the sheriff 
returned an execution issued against the principal and security 
upon the writ of error bond no property, &c., so that Davis had 
not only by his negligence taken insufficient surety on the bond, 
but this insufficiency had been determined by a return of the 
execution on the affirmed judgment by the proper officer un- 
satisfied. 

It is contended with much ability and zeal by the counsel for 
the plaintiff in error, that the statute did not begin to run against 
the plaintiff until the recovery of a judgment against him by 
Cawthorne for his deputy’s default—that until then it was doubt- 
ful whether the plaintiff would sustain any damage from the 
negligence or wrongful act of the deputy, and to this point they 
cite ‘many authorities, some of which we will presently examine. 
Before proceeding to examine the cases, we will take occasion 
to observe that although by the act of 1836 the deputy clerks 
of the respective clerks of this State are empowered “to trans- 
act all business in the absence of the principal which the latter 
could do were he present, first taking an oath to support the 
constitution and faithfully to discharge the duties of deputy 
clerk of the court in which he acts”—(Clay’s Dig. 14648 19)— 
yet the design of the Legislature by this enactment was not to 
create him a separate and distinct officer of the court or to de- 
stroy the relation which subsisted between him and his princi- 
pal. He is depuied or appointed by his principal and is amen- 
able to him, and his principal is amenable Yor his acts to parties 
who may be injured by them, if such acts come within the scope 
of the duties and business assigned him. It is unnecessary 
now to determine whether if he do an act in his own name as 
deputy clerk under this statute, without purporting to do it in 
the name or on behalf of his principal, he would not be liable to 
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the party directly who might be injured by his negligence? 
This is not the cage before us. Here be approved the bond in 
the name of his principal, and on his behalf as his deputy; and 
we do not entertain a doubt of his immediate liability to his 
principal, who with his sureties alone must answer to the party 
injured for the unlawful act of the agent or deputy.— MeN utt v. 
Livingston, 7 Smede & Mar. Rep. 641. The deputy is not 
required to enter into any bond for the security of the public. 
He may be appointed even without writing, (Stewart v. Desha, 
Sheppard & Co. 11 Ala. 844,) and displaced at the pleasure of 
the principal. He is subject to the principal’s control and 
bound to @hform to his requirements and to obey his behests. 
When therefore he does an act in the name and on behalf of 
his principal falling within the scope of his ordinary duties, it 
would be unreasonable and unjust to hold him responsible for it 
to a third party, when it is presumed to be done by the com- 
mand of the principal although the principal may not be present. 
Itseems to us that the same doctrine which applies to deputy sher- 
iffs equally applies to deputy clerks, unless an exception obtain 
against the latter when in the absence of the clerk they assume to 
act in their own name under the statute above refered to. In Pond 
v. Vanderveer, at the present term, we held the deputy sheriff not 
responsible, except to his principal, for a default occuring in the 
management of his official business, and such seems to be the 
well settled doctrine in England and in this country, where no 
statutes control it——Owens v. Gatewood, 4 Bibb, 494, and cases 
cited; & Bacon’s Abr. (Bouvier,) tit. Sheriffs, H., and cases 
cited in notes. But we turn to the question as to when the 
cause of action accrued. What is the cause of action? The 
answeRpainly is, the negligence of the deputy in taking and 
approving the bond with insufficient security by means of which 
his principal, the plaintiff, was exposed to an action on the part 
of Cawthorne, the plaintiff in the superseded judgment. But 
it is replied that although this is the cause, yet no injury was 
sustained by Snedicer, the principal, and no damage could have 
been recovered until he had sustained some loss by the com- 
mencement of suit or recovery of judgment against him by the 
party whose interest was directly affected. And just here, we 
may be allowed to observe, consists the error of the argument 
of the plaintiff’s counsel. That the negligent act of the deputy 
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on account of which his principal was immediately exposed to 
an action for damages and made liable to pay the debt, is suffi- 
cient to authorise the latter to maintain an action, is, we think, 
an undeniable proposition of law. He has by his negligence or 
tortious breach of duty made his principal liable as security to 
pay the whole debt, and that too when the parties primarily lia- 
ble are insolvent, as it seems they were in this case. No one 
will contend that this is not an injury. But the consequential 
damage is not fully developed. Cawthorne may or may not sue, or 
if he sue, he may fail to obtain a judgment, and it is argued that this 
uncertainty as to whether any special damage will ever accrue 
shows that the action does not accrue until such damage is sus- 
tained or becomes developed. Let us test this for a moment. 
Suppose Cawthorne had immediately sued Snedicor for the 
negligence and had recovered say five hundred dollars—then 
the damage would have been reckoned certain: Davis is then 
sued by Snedicor and this $500 and the cost are recovered from 
him: But Cawthorne afterwards takes his case to the Supreme 
Court and reverses it and then recovers $1000—what then? 
Can Snedicor sue Davis again, and ¢oties quoties? I know of 
no law which would authorise such subsequent action. Now I 
concede the general rule to be, as Chief Baron Comyn states it, 
‘‘ that damages are only allowed to the time of the action com- 
menced.”—Comyn’s Dig. Damages, D. But this general rule 
is subject to the important qualification, ‘that the plaintiff is at 
liberty to prove and the jury are bound to take into considera- 
tion those direct and immediate consequences of the act com- 
plained of which are so closely connected with it that they would 
not of themselves furnish a distinct cause of action.’’—Sedgw. 
on the Meas. of Dam. 104-5. The case of Fetter v. Beal, 1 
Lord Raym. 339, is an apt illustration of the principle here 
contended for. The plaintiff had sued for a battery and recov- 
ered a small sum, £11. Afterwards, as a consequence of the 
wound a part of his skull came out and he sued again to recover 
for this subsequent damage. But it was held that the jury must 
have considered the nature of the wound and have fully com- 
peasated the plaintiff for it. Lord Holt, C. J., said, ‘If this 
matter had been given in evidence, as that which in probability 
might have been the consequence of the battery, the plaintiff 
would have recovered damages for it. ‘The injury which is the 
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foundation of the action is the battery, and the greatness or con- 
sequence of that is only in aggravation of damages.””—Ib. 692 ; 
Sedgw. on Dam. 105. The same doctrine was laid down in 
Howell v. Young, 5 Barn. & Cres. 259; (S.C. 11 Eng. Com. 
Law R. 219.) In that case an attorney was sued for failing to 
exercise due care and diligence in ascertaining whether a war- 
rant of attorney and certain mortgages on freehold and leasehold 
premises furnished good security for the repayment of £3000, 
proposed to be loaned on the faith of them. He had been re- 
tained for that’ purpose in 1514 and represented the security 
sufficient. The interest was paid up to 1820, when it was dis- 
covered that the security was insufficient. It was held that the 
default of the attorney constituted the gist of the action, and 
that the statute of limitations began to run from the time of the 
default, and not from the time that the securities were ascer- 
tained to be insufficient. In that case as in this the default or 
negligence was the cause, the special damage afterwards occur- 
ing the consequence, and it could not be said that the party in 
either case had furnished a cause of action against himself with- 
in the time prescribed by the statute as a bar, when it is con- 
ceded that neither had done any thing within, that period. It is 
perhaps unnecessary for us now to decide whether if Snedicor 
had sued Davis for the negligence complained of immediately 
after it occurred, or after it was ascertained by a return of nudla 
bona that the bond he had taken was insufficient, he could have 
recovered the probable prospective damage. We are aware 
that it is a very uncertain means of arriving at justice, and that 
the propriety of the rule is questioned by very respectable Ame- 
rican authorities. —Sedgw. on Dam. 109, citing Wilcox v. Plum- 
mer’s. Ex’rs, 4 Peter’s It. 172; see, also, Mardis’ Adm’rs v- 
Shackelford, 4 Ala. 506, where this court arguendo seem to in- 
dicate the rule to be that nonimal damage could alone be recov- 
ered. We are inclined to follow the English rule as approxi- 
mating nearer the justice of the case, but leave the point 
undecided, as in our opinion, whether the party could or could 
not recoyer more than the damages which had accrued within 
the six years from the happening of the deputy’s default, by any 
action he could have commenced within that period, still this 
does not affect the position that the statute dates from the time 
the malfeasance or omission which occasioned the damages oc- 
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curred, or at least in this case from the time that it was ascer- 
tained that Cawthorne could not render the security taken by 
the deputy available. We think this position is most fully sus- 
tained by the Supreme Court of the United States, in Wilcox v. 
Plummer’s Ex’rs, 4 Peter’s R. 1723 Mardis’ Adm’rs v. Shack- 
elford, supra ; Governor, use &c. v. Gordon, 15 Ala. R. 72-5, 
and the authorities there cited; see, also, Argall v. Bryant, 1 
Sandford’s Sup. Ct. Rep. (N. Y.) 98, and cases cited. And 
the same rule will apply whether we regard the action purely in 
tort or in the nature of an action ex contractu.—Argall v. Bry- 
ant supra. In each the violation or breach of duty which may 
cause the damage is the gist of the action. So it is said, ** The 
gist of the action of assumpsit for the violation of a special con- 
tract is the breach of such contract, and not any resulting 
or collateral damage occasioned thereby. The statute runs 
therefore from the time the contract is broken, and not from the 
period when any damage arising therefrom is sustained by the 
plaintiff; and although such damage accrue within six years, the 
action is defeated by the statute if the contract was broken be- 
yond that period.”—<Angel on Limit. 124, citing Howell v. 
Young, supra, and Rankin vy. Woodworth, 3 Penn. Rep. 48. A 
contrary doctrine would in many cases entirely defeat the object 
of the statute and postpone the timé within which actions might 
be brought to an indefinite period. 

But it is insisted that the cases above refered to are not ap- 
plicable to this; that in these the default happened between the 
parties directly to be affected, but in this Snedicor was enly con- 
sequentially to be aff-cted, and that as the damage he sustained 
depended upon the action of the creditor whose debt had been 
lost by the deputy’s default, it was in its nature contingent, and 
until it happened could furnish no greund of action. ° This ob- 
‘jection we ‘have anticipated by showing that an action did im- 
mediately accrue to Snedicor as soon as ‘his deputy by his 
negligent act made him a guarantor of the sufficiency of the writ 
of error bond. Now when the consequential damaze is the 
cause of action, as in the cases of Roberts v. Read, 16 East. 
216, and Miller v. Eskridge, 1 Ired. 147, it is clear that the 
statute dates from the happening of the consequence complained 
of. We have carefully examined the authorities cited by the 
plaintiff in error and so ably commented on by them, and with- 
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out extending this opinion by a particular examination of them, 
are satisfied that they do not establish the contrary of the pro- 
position for which we contend. _ 

The view we have taken shows that the judgment of the 
Circuit Court must be affirmed. 











SALLEE vs. WATERS. 


1. The press and type of a practical printer, which are necessarily used by 
him and his journeymen in the publication of a weekly newspaper, are 
tools or implements of trade within the meaning of the statute exempt- 
ing certain articles from levy and sale under execution. 

2. But the paper and ink employed by a printer io his business are rather 
to be considered as stock in trade, and do not come within the purview 
of the statute. 

3. The relation of parent and: child, or husband and wife, with its conse- 
quent cond tion cf dependence, is sufficient to constitute a family within 
the meaning of the statute, although the members of it may not live to- 

gether or under the same roof. 


Error to the Circuit Court of Butler. Tried before the 
Hon. Nathan Cook. 


Sroxe & Juver, for the plaintiff: 

1. The statute exempts from levy and. sale “tools and im- 
plements of trade” belonging to heads of families.—Digest, 
210, § 47. | 

2. What are “tools or implements of trade,” can never be- 
come a pure question of law, but is a question of fact for the 
jury, under the charge of the court. This court cannot pre- 
sume that the printing press, &c. were tools or implements of 
trade. (In this record it is shown that Curtis was a printer, and 
that the press, type and materials were employed in printing a 
newspaper and job work; but it is not shown that the privting 
of a newspaper is a necessary part of a printer’s trade, neither is 
it shown what is embraced in the trade or handicraft of printing. 
The defendant should have shown by proof, and the jury should 
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have found that the press, type, &c. were necessary tools of 
the trade of printing. But more of this anon.) 

3. The press, type, and all other furniture of a printing office 
are not implements of trade. ‘They goto make up a business— 
notatrade. The intention of the Legislature must have been 
to protect such hand-articles as the operative mechanic or arti- 
san employs in his daily labor, not the machinery, furniture, &c. 
of an extensive establishment. ‘The clear distinction is be- 
tween a trade and a business. ‘That the exemption contended 
for contemplates a business, and not a trade, we refer to the 
fact shown by the record that ink, paper, &c. are included in 
the schedule of articles—Buckingham v. Billings, 13 Mass. 82; 
Daily v. May, 5 ib. 313—see, also, the reasoning ; Abercrombie 
v. Alderson, 9 Ala. 981. (It certainly cannot be contended 
for a moment that a printing press and types and materials, no 
matter what their extent or value, are implements of trade, and 
exempt from levy and sale. If this be so, the most extensive 
publication offices in the world are within the reservation. The 
Harpers, it is understood, have a printing establishment worth 
half a million of dollars. ‘There are many other offices not 
much less valuable. Even in this State many offices and their 
furniture, presses, &c. are worth ten thousand dollars, or more. 
Is an entire lucrative business of one man to be secured to him 
and his family, while no other pursuits are alike protected ? 
Power presses, propelled by steam, are now employed in many 
offices—are the steam engines protected? Moreover, if the 
press, types, materials, &c. are exempt on the principle that 
otherwise the printer could not support his family, does not the 
same rule exempt the house in which his works are put up? 
Without a house to work in, the press and type, &c. are wholly 
valueless. If this be the principle, what limits shall we assign 
to its application? As well may it be contended that all the 
manufacturing establishments of the country, and all their ma- 
chinery are tools and implements of trade, including cotton fac- 
tories, paper factories, iron foundries, wood shops, and even 
steamboats, wagons and teams used in transportation, &c.) 

4. Printing presses, types, &c. are not usually owned by 
practical printers, any more than manufacturing machinery is 
owned by the operatives,—an additional reason why they 
should not be regarded as implements of trade. (If it be ne- 
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cessary, we may safely contend that a practical printer has no 
implements or tools of trade, other than perhaps the composing 
stick. On the same principle, a professional weaver or foundry- 
man has no tools or implements of trade.) 

5. Certainly it never could have been intended by the Legis- 
lature to make printers ‘a privileged class above the rest of man- 
kind. The utter inconsistency of such a principle with the 
general policy of our laws, is a powerful argument against the 
exemption contended for. 

6. The case from Connecticut is not authority here, because 
in that State implements. of the household—in other words furni- 
ture—are embraced in the statute, as well as “tools and imple- 
ments” of trade—4 Conn. 450. Neither is the case a well 
considered one, but the argument falls infinitely below the case 
in 13th Mass. 

7. Was Curtis the head of a family? There must be both 
an aggregation of individuals and the relation of dependence. 
Here the latter existed, but not the former. He had no family, 
but the relation between Curtis and his child was precisely that 
of protector and protege. One of the constituents existed, but 
the other, the family, was wanting.—Allen v. Manassee & Mose- 
ly, 4 Ala. 554; Ladiga v. Rowland, 2 How. Sup. Ct. B. 581. 


Warts, for the defendant: 


1. All tools or implements of trade by statute are free and 
exempt from levy and sale, to be retained by and for the use of 
every family in this State—See Clay’s Dig. 210, 4 47. 

2. There can be no doubt that Curtis, the defendant in exe- 
cution, was aman of family. He had an infant child dependent 
apon him for support and maintenance. Where this relation 
subsists there is a family —See Allen v. Manassee, 4 Ala. 554, 
and authorities there cited. The mere fact that the child did 
not live under the same roof with its father does not destroy the 
family relationship. If this were so, the sending of an only 
child off to school would destroy this relation. 

3. The only other question is whether a printing press and 
types, aud type stands, are tools or implements of trade within 
the meaning of the statute? This statute should be liberally 
construed. Printing is a mechanical employment: Curtis was 

\ 4 practical printer, worked daily at his trade—this was his only 
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means of support—and his printing press, types, &c. were the 
‘tools or implements” of his trade.—Patton v. Smith, 4 Conn. 
450. The exemption of our statute extends to all “tools or 
implements of trade.” There is no restriction of amount or 
value. 

4, The case cited from Messachunsttn, (Buckingham v. Bil- 
lings, 13 Mass.,) is upon the statute of that State, which is in 
many particulars different from ours. Under.the Massachusetts 
statute only such tools of a debtor as are mecessary for his trade 
or occupation, are exempt. Under this statute it might well be 


decided that only such press and types as were necessary to the © 


printing business in its simplest form would be exempt, and the 
value. of these might well be looked to. 

5. In the Connecticut case cited, the reasoning of the Mas- 
sachusetts judge is examined and declared to be untenable— 
the Connecticut statute is also different from ours. ‘ Tools 
necessary for upholding life,’ &c.,are exempt. Yet it has been 
decided in the case cited that printing presses, types, &c. are 
tools” &c. and are exempt.. If thus decided in Connecticut, 
a fortiort it ought to be held in Alabama that a printing press, 
&c. are ‘ tools or implements of trade” and exempt. 

6. What is said in Abercrombie v. Alderson, 9 Ala. 981, 
about tinner’s tools not being exempt from levy and sale, has 
reference to the common law, as it was shown in the record that 
the case did not come within the statute, the defendant not hav- 
ing a family. 


DARGAN, C. J.—This was a motion against the defend- 
ant as sheriff of Butler county for failing to make the money on 
an execution issued against James H. Curtis.. A jury was. em- 
panelled to try the issue made up, whether the defendant could 
have made the money by proper diligence. They returned a 
special verdict, which shows that Curtis, the defendant, in the 
execution, was a printer by trade, and. during the time the exe- 
cution was in the hands of the sheriff owned a newspaper estab- 
lishment, consisting of a press, types, and other necessary arti- 
cles and appendages for publishing and which he employed. in 
the publication of a weekly newspaper; that Curtis worked at 
his trade himself and employed others to work and carry on,said 
newspaper establishment; and that, cmong the said publishing 
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materials: there was no paper or ink, except such as were ne- 


cessary in a printing office; and usually denominated printing - 


materials. The press, types, materials, &c. were valued at five 
hundred dollars. The jury further found that Curtis had one 
child dependant on him for a support, but that he had no wife, 
nor did he keep house, but he and his child boarded at differ- 
ent houses in the town of Greenville. Upon the foregoing 
facts the jury agreed that if the law was in favor of the plaintiff 
they then found in his favor, but if it was otherwise they found 
for the defendant. The court decided in favor of the defend- 
ant, whereupon judgment was rendered for him. 

The defendant contends that these articles are not liable to 
be sold by execution under the act of 1833, inasmuch as Cur- 
tis was the head of a family. That act is in the following lan- 
guage: * The following articles shall be retained by and for the 
use of every family in this State, free and exempt from levy and 
sale by virtue of any execution-or other legal process; that is to 
say, two cows and calves, two spinning wheels, two axes, two 
hoes, five hundred weight of meat, one hundred bushels of corn, 
all the meal on hand, two ploughs, one table, one pot, one oven, 
two water vessels, two pair of cotton cards, all books, one churn, 
three chairs, one work horse, mule, or pair of oxen, all imple- 
ments. or tools of trade,”” &¢e. Whether the court erred or not 
depends on the construction that should be given to the words, 
‘all implements or tools’of trade.” In the case of Bucking- 
ham v. Billings, 13 Mass. 82, the question arose whether a 
printing press, types, &c. were liable to be sold under execu- 
tion according to the laws of Massachusetts, which exempts 
from levy and sale “the tools of a debtor necessary for his trade 
or'oecupation.” Chief Justice Parker, in delivering the opin- 
ion of the court, said, “Tt'was not to be supposed that it was 
intended 'to‘comprehend within the term tools, which are pro- 
perly small articles used by the hand, complicated machinery or 
expensive utensils, which may of themselves be of great value. 
There are machines now used in manufactures which may as 
well be denominated tools as the apparatus of a printing office, 
and yet it cannot be supposed that the Legislature intended to 
exempt them from attachment and thus to enable a debtor to 
heida' large capital which cannot be-reached by his creditors.” 
lw the case of Patton v. Smith, 4:Conn. 450, the question arose 
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whether a printing press, types, &c. were exempted from levy 
and sale under the act of Connecticut, which exempts:all tools 
necessary for the upholding of life; the court dissented from the 
reasoning employed in the case of Buckiogham v. Billings, 
supra, and held that the press and types were not liable to levy 
and sale. The reasonings of the courts in the two cases refered 
to are irreconcilable and lead to directly contrary results. We 
therefore must determine for ourselves, without regard to the 
decision in either case. 

‘It is to be regretted that the framers of our laws do not (if by 
possibility it can be done) use more definite and precise lan- 
guage to convey their'meaning and intention. Trade, for in- 
stance, in its common acceptation may signify the business that 
one pursues, whether it be in buying and selling, or whether it 
be any of the mechanic arts. So manufacturing may be said to 
be a trade, and without violence to language, the machinery ne- 
cessary to carry it on may be said to be the implements of that 
trade. Yet it will not be contended that the statute intended 
by the term tools or implements of trade to exempt costly ma- 
chinery from the payment of the debts of the owner; if so, a 
debtor worth a large capital may set his creditors at defiance ; 
indeed he may be wealthy, yet the law could not compel him to 


pay his debts. I see and feel the difficulty in laying down a: 


principle by which we can determine what shall be considered 
in all cases implemeats or tools of trade, unless we take the 
words in their broadest sense, but that construction would lead 
to results, in my opinion, entirely beyond the design and inten- 
tion of the law. It would exempt property of great value 
under the denomination of implements of trade, and might 
leave the debtor in possession of wealth. This I cannot be- 
lieve was intended by the use of the terms, tools or implements 
of: trade. In the case of Ritchie v. McCauly, 4 Barr. 471, it 
was held that the printing or stamping blocks of an oil-cloth 
painter, worth from a thousand to fifteen hundred dollars, were 
not'the necessary tools of a tradesman, within the meaning of 
the act of Pennsylvania. Yet it was conceded in that case that 
the occupation of a painter of oil-cloth was a trade and one en- 
gaged in it a tradesman within the meaning of those terms; and 


it is evident that the: blocks used in stamping the oil-cloth were . 


necessary to carry on the trade with success. This authority 1 
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think applicable to the case before us, and shows that the use of 
the terms, tools and implements of trade, are not to be taken in 
their most extended signification. But to limit them is the dif- 
ficulty.. My own opinion, however, is that we should look to 
the character or nature of the trade in determining whether. the 
articles claimed to be exempt can be considered as tools or im- 
plements. If the trade or occupation is usually carried on with 
machinery, apparatus, or implements of great value, we may 
then reasonably conclude that the Legislature did not intend to 
exempt such from levy and sale. If this be not the proper con- 
struction of those terms, we must hold that the Legislature in- 
tended to permit a particular class of tradesmen to enjoy the 
use of property that may yield a large annual income, although 
they may be involved'indebt. A printing press and types may 
be of the value of several thousand dollars; the business may be 
profitable and give employment to many; ithe owner may be an 
editor as well as a. practical printer; and if such property be not 
subject to levy and sale, we may leave him in independent cir- 
cumstances, whilst his creditors are put at defiance. Such pro- 
perty, in my opinion, was never intended to be ineluded by the 
Legislature when they used the terms, tools and implements of 
trade.’ A majority of .the court, however, think otherwise. 
They hold that as printing is a trade and a press and types: are 
indispensably necessary in following or conducting it, they are 
to be considered as implements of trade, and consequently not 
subject according to the facts of this case to levy and sale. We 
all, however, agree that the jadgment must be reversed, for it 
appears that Curtis had paper and ink in possession during the 
time the execution was in the hands of the sheriff, and we can- 





not think that by any construction such articles can be included 


by the terms, tools or implements of trade. They are rather 
stock! in trade, than the implements or tools of trade. 

As to the question whether Curtis was the head of a family, 
we think it'clear that he was. ‘To constitute a family within the 
meaning of the act, the relation, of parent and child, or that of 
husbaud and wife, must exist; there must be a condition of de- 
pendence on the one or the other of these relations; but it is not 
necessary that all the dependents should live under the same 
roof, or that the family should live together; it is the relation 
and the dependence on that relation, not the aggregation of the 
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individuals, that constitutes a family—Abercrombie v. Alder* 
son, 9 Ala. 981; Allen v. Manassee & Mosely, 4 Ala/654. 
Let the judgment be reversed and cause remanded. ” 


CHILTON, J.—The Legislature has not thought proper to 


distinguish between different trades, or to say that the tools or 


implements of one trade and not of another should be exempt, 
or thatthese tools or implements shall not exceed a certain 
value, but the language is general and exempts the tools and im- 
plements of all tradesmen. If then, being called upon to con- 
strue this general language, we should engraft exceptions and 
say the blacksmith is within the exception, but the printer, who 
is confessedly a tradesman, is not; we should usurp the powers 
of the Legislature and in effect make the law, rather than con- 
strue it. This law was conceived and enacted in the most be- 
nevolent policy and should recieve a liberal construction, and 
the case of Buckingham v. Billings, in 13th Mass. has since 
been departed from so far as it holds a different doctrine by the 
same court, in L5th Mass. and 10th Mete. Rep. . If under this 
exemption persons should attempt ‘a fraud on the statute and 
seek to shelter a large amount of property under its provisions, 
we should protect the statute against such abuse and construe it 
according to its manifest design, which was to furnish the trades- 
men of the country the means of supporting their families by 
exempting from levy and sale the tools and implements of their 
trade. When a printer seeks to.exempt several presses and 
corresponding type, or more presses than one, then we will look 
into the argument of the Chief Justice, which furnishes such il- 
lustratiops. In this case there was but one press, and suitable 
type, &c. for working it. Take it from the printer and you 
turn him out a tradesman without the tools and implements of 
his trade. I see no difference in principle between an officer’s 
levying upon a hammer in the hands of the blacksmith, the 
plane in the hands of the carpenter, or the composing stick and 
type in the hand of the printer. They are all tools and imple-. 
ments of trade, and the statute declares all tools and implements 
of trade are exempt. The argument of the Chief Justice, 
drawn ab inconvententi, in a doubtful case would be valuable, but 
as opposed to a plain statute does not satisfy my mind that we 
should be justified in departing from it and in substituting, as I 
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think would be the effeet of a contrary. decision, in lieu of the 
statute; judicial discretion—a most unstable aid unsafe guide in 
the administration of justice. This hasty sketch of my views 
will serve to show the reasons upon which I predicate my con- 
clusion. 








WRIGHT ts. CLOUGH. 


1, Where the record of a proceeding in the Orphans’ Court, under the act 
of 1845, to compel a settlement by a guardian who has removed from 
the State, contains an order of publication, a recital in the final decree, 
that the term to which the guardian was cited was a regular term of tl.e 
court, and that it was “shown tu the satisfaction of the court by compe- 
tent ani sufficient testimony that the publication required by law has 
been regularly and duly given,” is sufficient to show a substantial com- 


pliance with the requirements of the statute. 

2. In a proceeding under the act of 1843 to compel a guardian, who has 
removed from the State, to settle. his accounts, it is error to render a 
final decree against him, upon bis default, at the term to which he is cited 
to appear and at which the account against him is stated. 


Error to the Orphans’ Court of Dallas. 


Tuts was a proceeding in the Orphans’ Court of Dallas, at 
the instance of the defendant against the plaintiff in error, who 
was his guardian, and who had removed from the State, to 
compel a settlement of his guardianship. The plaintiff in er- 
ror having failed to appear in obedience. to the notice given by 
publication, the court proceeded to state an account and to ren- 
der a final decree against him at the same term. The errors 
assigned will be sufficiently understood by reference to the 


Opinion. 


Evans, for the plaintiff in error: 
1. It does not appear that the order for publication was made 
‘upon the application of any person interested.” 
»2. The order which was made and which was published (if 
etty-publication was made at all) required the guardian to ap- 
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pear and ‘‘show cause why an account should not be stated 
against him and his accouut finally settled, &c.’’ The statute 
(Clay’s Dig. 230, § 47) directs publication, “ requiring said 
executor, administrator or guardian to file his accounts and | 
vouchers for fival settlement.” ) 

3. It does net appear that the guardian was cited to file his 
accounts ‘‘at a regular term of said court.” 

4, It does not appear that publication had been made ia con- / 
formity with the statute. The statement in the record is, ‘that 
publication required by law in this case had been regularly and . 
duly given and that all the proceedings therein had been regu- 
lar.” ‘This shows nothing. It does not appear that it was 
published ‘in some newspaper in this State.” It does not ap- 
pear what was published, whether the order or something else, 
nor how long. Every thing necessary to give the court juris- 
diction should appear upon the record—the facts should be 
stated so that it may be. seen whether “all the proceedings 
therein had been regular”’ or not. 

5. The statute never contemplated that the account should 
be stated and a final decree rendered at the same term. The 
proviso in this section and the second section of the same act 
is identical in both: ‘* Provided, that if said executor, admin- 
istrator or guardian shall appear and file his account and.vouch- 
ers for settlement, and pay such costs as may have accrued in 
consequence of his defalcation, at any time before the final 
hearing of the account stated as aforesaid and decree thereon, it 
shall be the duty of the court to set aside the proceedings afore- 
said and to audit and state the account filed by said executor, 
administrator or guardian.’ It is evident that the statute con- 
templates the lapse of some ‘‘time” between the ‘‘account 
stated’’ and the ‘decree thereon,” otherwise the proviso is 
without meaning and ineffectual for any purpose. This view 
is strengthened by the second section of the same act, where 
precisely the same proviso is inserted, and iv which it is_ex- 
pressly directed that notice be given, &>. after the account his 
been stated.—Croft v. Terrell, 15 Ala. 652; Speight vy. Kaight, 
11 ib. 461; Hughes v. Ringstaff, 11 ib. 563. 


Sarrotp, for the defendant: 
The statute (Clay’s Diz. 239, § 47) uader which the pro- 
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ceeding was instituted required three months’ notice to be given, 
and if the guardian did not appear, it became the duty of the 
judge to state an account against him “and proceed to settle 
and decree upon the same, as now required by law.” The only 
account that could be stated against him was to charge him 
with every thing that he had received. There was no neces- 
sity for stating the account after giving him three months’ no- 
tice, and then give him an additional notice of forty days that 
the account would be allowed unless he brought in his account. 
Such notice is only required by statute of a guardian “ residing 
within this State.”—See.Clay’s Dig. 230, § 48. 

The forty days’ notice required by statute (Clay’s Dig. 229, 
§ 41) was intended for the benefit of creditors, distributees and 
‘all persons concerned in adverse interest” to the executor, ad- 
ministrator or guardian, and never was intended for his benefit, 
and therefore he cannot claim this additional notice—See Da- 
vis v. Davis, 6 Ala. 611; Treadwell, guard. v. Burden, adm. 8 
ib. 662; Williamson et al. v. Hill, 6 Port. R. 184, and other 
cases cited in these. It seems clear from these authorities that 
forty days’ notice was only intended when the guardian comes 
forward and wishes his aecounts settled. And, as in section 48, 
p- 230 of Digest, it is expressly said that when the guardian 
lives inthe State, he shall have the second notice, and the sec- 
tion immediately preceding does not say so, and the forty days’ 
notice has been decided not to apply to him. I ‘think it clear 
he isnot entitled to any other notice than the three months.— 
See the case of Hughes v. Ringstaff, 11 Ala. 5€3, in which 
the court say that the second notice was necessary, but you will 
see that the case before the court was one of a guardian residing 
within the State—a most material difference. The section 48, 
p- 230, expressly requires the notice. In the other case no 
second notice is required. 

The act of 1843, under which this proceeding was had, has 
altered the law of 1806 (Clay’s Dig. 226, § 27) requiring the 
judge to audit the accounts before the term for a fiual decree.— 
Steele v. Knox, 10 Ala. 612. As the sole object in giving the 
forty days’ notice, by the act of 1806, (Clay’s Dig. 226, § 27,) 
and the act of 1843 (ib. 229, §41,) wus to advise persons in ad- 
verse interest to the guardian, what is to be gained and what is 
the reason of the Jaw in giving notice, when the guardian 
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himself is called to an account? When the reason-ceases, the 
law also ceases. 

Moreover, as in cases of guardians who have removed, a dis- 
tinct section of the law is provided, which requires but one no- 
tice, it is to be presumed that but one notice was required. 


CHILTON; J.—It is insisted that the order of publication 
is defective; 1st, because it does not require the guardian to 
file his accounts and vouchers; 2d, in his not being required to 
appear at a regular term-of the Orphans’ Court. It is further 
insisted that the publication does not appear to have been pro- 
perly made, and that conceding it to have been so made, that 
then the court transcended its authority in pronouncing final 
decree on the day designated in the publication. 

The order of pablication i is.as follows: “It appearing to the 
satisfaction of the court, that Jesse G. Wright, guardian of the 
person and estate of said minor, (Geo. W. Clough,) has removed 
beyond the jurisdiction of this court without ‘settling his ac- 
counts with this court as such guardian: It is therefore ordered 
by the court, that the said Jesse G. Wright be cited by publi- 
cation of this order in the Dallas Gazette, a newspaper printed 
and published in Dallas county, Alabama, for three months, to 
appear before this court on the second Monday in- August 
next, to show cause why an account should not be stated against 
him and his accounts finally settled by the judge of said court 
under the statute in such case made and provided.” Upon the 
day designated in the foregoing order the court proceed to make 
a final decree, in which it is recited that ‘at a regular term of 
the Orphans’ Court on that day held, the minor appeared by 
his next friend and having shown to the satisfaction of the court 
by competent and, sufficient testimony that the publication ‘re- 
quired by law had been regularly and duly given, and that all 
the proceedings therein have been regular, and the said Jesse 
G. Wright, guardian aforesaid, not appearing, and it also ap- 
pearing to the court that said guardian was properly chargeable 
with funds belonging to said minor in the sum of nine hundred 
and forty-five dollars and forty cents,” &c. The court then 
proceeded to render a decree for that sum and to award execu- 
tion for the same. 

The statute under which these proceedings were had requires 
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the judge of the Orphans’ Court to cause notice to be given by 
advertisement, &c., requiring the guardian to file his accounts 
and vouchers for settlement at a regular term of said court to 
be holden not less than three months from the date of said no- 
tice, and if he fail to appear and file his accounts &c. for set- 
tlement, it is made the duty of said judge to state an account 
against him charging him with such ameunts as shall appear to 
have come to his hands as guardian, “ and proceed to settle und 
decree upon the same as now required by luw.” ‘Then ‘follows 
a proviso that if the guardian shall appear and file his accounts 
and vouchers for settlement, and’ pay such costs as may have 
accrued in consequence of his defalcation, before the final hear- 
ing of the account stated-us aforesaid and decree thereon, it shall 
be the duty of said court to set aside the proceedings aforesaid 
and to audit and state the account filed by said guardian in 
manner and form now Tequired by law.” 

We think it sufficiently appears of record in this case that the 
term of the Orphans’ Court at which the guardian was cited by 
the publication to appear, was a regular term of the court. [n- 
deed the record expressly states that it was,and we are of opin- 
ion that the publication and the recital of the proof thereof is 
sufficiently shown, and amounts to a substantial compliance with 
the statute. The record recites that satisfactory and sufficient 
proof of publication was made, and as the order required to be 
published appears, we think the same ‘rule which obtains in 
chancery cases in respect to decrees pro confesso against non- 
resident defendants equally applies to cases like the present, 
and by that rule this is deemed quite sufficient.—Butler v. But- 
ler, 11 Ala. 665; Hartley v. Bloodgood, 16 ib. 233. 

The act of 1843 which we have above cited, while it author- 
izes the court upon the default of the guardian to appear and 
file his accounts and vouchers at the regular term to which he 
is cited, to proceed cx parte and state the account, evidently 
contemplates that no final decree shall be rendered at that term. 
Had such been the intention of the framers of the law, instead 
of saying that the judge should state the account at that term, 
charging the guardian, &e. “and proceed to settle und decree 
wpon the same us now required by law,” they would have made 
no reference to the then existing law, but Have authorised the 
rendition of a decree final upon the account so stated at the 
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term. The law to which reference was evidently made in this 
enactment was the act of 1806, which so far as its provisions 
are not repealed by the- subsequent. statutes, must be regarded 
of force. By that the judge is to cause accounts after they are 
stated to be reported for allowance at the next term.—Clay’s 
_ Dig. 226,°§ 27. _ The notice required to be given by the guar- 
dian, &. by the act last cited, would not apply to a case situ- 
ated like the present, as this was intended for the benefit of the 
ward, distributees, &c. and not for the protection of the guard- 
ian, a3 has been several times decided by this court. The 
guardian cannot therefore take advantage of the want of such 
notice being given, but the party only for whose benefit it was 
intended.— Davis v. Davis et al. 6 Ala. 611; Williamson v. Hill, 
6 Port. R. 184; Treadwell, guard. v. Burden, adm’r, &c. 8 Ala. 
660; Willis, adm’r, v. Willis’ Distributees, 16 ib. 652. But 
although the guardian can take no advantage of the want of no- 
tice when the account will be heard and decreed upon finally, 
and being in default after the publication for him to produce his 
accounts and vouchers for final settlement as required by the 
act of 1843, is entitled to no further notice, yet he is entitled to 
have until the next term after that, to which he is cited in the . 
publication, to come in (as is plainly indicated by the proviso 
to the act) before the final decree on the account stated at the 
previous term—to set aside the previous proceedings on the 
terms therein prescriLed, and to have his accounts and vouch- 
ers filed and acted on by the court. Of this time to appear and 
place‘ himself rightly before the court he has been deprived and 
may have suffered injury in consequence thereof. So that 
while the guardian cannot be heard to complain on error that 
he was not notified as required by the act of 1806, to come in 
and show cause why the account stated should not be allowed, 
he has a right to complain that the court deprived him of the 
time which elapsed between two terms of the Orphans’ Court 
within which he could have filed his accounts and vouchers. 
For this error the decree must be reversed and the cause 
remanded. 
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oh en ae or affixes a different pen- 
/alty to one previously known, and limits the jurisdiction to a particular 
- gourt, no other court can take cognizance of it. 

2. The Criminal Court ‘of Mobile has no jurisdiction of the siaicaie extnied 
_ by the 98th section of the Revenue Acct of 6th March 1848. 


Error to the Criminal Court of ‘Mobile: Tried before the 
Hon. John E. Jones.. *. 


‘Puitiips, for the plaintiff. 
| ArTToRNEY GENERAL, for the State. 


DARGAN, C. J.—The plaintif i in error was convicted in 
the Criminal. Court of Mobile for being engaged in the business 
of retailing spirituous liquors without a license. The cause is 
brought before this court by writ of error, and it is insisted that 
the court had no jurisdiction, of the offence. 

“The 98th section of the act of the 6th of March 1848, entitled 


“An act to provide for the assessment and collection of taxes,”’ 


declares “that each and every person engaged or about or in- 
tending to be engaged in any of the following kinds of business 
or employments, shall, before he attempts to éngage in or trans- 
act any such business.or employment, procure from the clerk of 
the County Court in which he intends te do such business or 
follow. such employment a license for the seme, which shall be 
operative one year from the date thereof; and in default of pro- 
curing such license, the person or persons doing such business 
or following such employment shall be liable to pay treble the 
sum required for such license, to be recovered by indictment 
before the Circuit Court of the county in which such business 
or employment is alleged to have been followed.” The act 
then proceeds to designate the different kinds of employments 
and to fix the price that shall be paid for a license te carry on 
or be engaged in the same, amongst which is that of retailing 
spirituous liquors. 

We cannot doubt but that the Circuit Court alone has juris- 
diction to punish all offences committed in violation of this sec- 
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tion of the act. It is true that the act of the 4th of February 
1846, by which the Criminal Court of Mobile was established, 
invested that court with concurrent jurisdiction with the Circuit 
Court.in the administration of the criminal law. But it is very 
certain that if the Legislature creates a new offence or changes 
the punishment of one previously known to the law, and confines 
the punishment of such offences to the Circuit Court alone, that. 
the Criminal Court of Mobile cannot take cognizance of such 
offences, and we think it clear that the punishment of all offences 
against the 9Sth section of the revenue act of 1848 is confined 
to the Circuit Court. For offences against the 43d and 44th 
sections of that act, the offender may be indicted either in the 
Circuit or Criminal Court, for so the act expressly declares, but 
the recovery of the penalties prescribed for the violation of any 
of the provisions of the 98th section must be had in the Circuit 
Court alone. Why this distinction was made by the Legisla- 
ture, it is unnecessary to examine; it may have been inadver- 
tence or. design; yet it is made, and we can only say that the 
Criminal Court of Mobile has no jurisdiction to punish those 
who violate the provisions of the 98th section of that act. 
Let the judgment be reversed. 





Note spy THE RerorteR.—The 29th section of the act of 
11th February 1850 (see Pamphlet Acts, p. 24,) confers on the 
Criminal Court.of Mobile, the name of which was afterwards by 
act of 12th February 1850, (Acts, p. 88,) changed to that of 
“The City Court of Mobile,” jurisdiction over “all matters of 
an indictable nature, and of all penalties arising from a violation 
of any of the provisions’”’ of the revenue law. 
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McCLELLAN is. YOUNG. 


1. Y. being indebted to IH. M., gave him his note payable to A. J. M., who, 
¥. was informed, had agreed to advance the money on it. Afterwards 
Y. was garnisheed as the debtor of H. M., and, having answered, judg- 
‘ment was rendered against him, without A. J. M. being made a party to 
ihe proceeding: =H H-ld—That the answer of Y. to the garnishment was 
not admissible as evidence for him in a suit by A.J. M. to recover the 
amount of the nute. ‘ 


Error to the County Court of Talladega. 


Rice, for the plaintiff in error, cited Crayton v. Clark, 11 
Ala. 757; Moore v. Jones, 13 ib. 296. - 


McAreg, for the defendant: 

1. Part of the debt being attached in the défindant’ s hands, 
he shall be protected against a second recovery as to so much, 
while the proceedings, though efroneous, remain unreversed.— 
Tubb v. Manning, — Ala. Rep. 129; Palmer v. Ballard, 3 
Stew. 326. ; 

2. The answer of a garnishee is to be taken as stricily true 
&c. unless the answer be traversed.—Mobinson v. Rapelye and 
Smith, 2 Stew. 86. (This was not done.) The answer of the 
garnishee fully shows that it was the lands of Henry McClellan 
for which the $100 note was executed by garnishee; that said 
note was delivered to H. McClellan when executed; ‘that gar- 
nishee had not discovered till Jan’y 17, 1848, that the note was 
payable to A. J. McClellan, and then said note was in the pos- 
session of defendant Henry McClellan,—all which facts thus 
disclosed clearly prove the said uote to be the property of Henry 
McClellan. 

3. The facts disclosed by the answer of the garnishee show 
the fraud practiced on him by making Andrew J. instead of 
Henry McClellan the payee in the note of $100—which facts 
could only have been legally controverted by a regular traverse 
of his answer, (2 Stew. 86, supra,) viz. the minority of Andrew 
J., and he being a brother of Henry McClellan, and not present 
at the time the notes were executed, and the $100 note being 
in Henry McClellan’s possession (from whom, to Young, the 
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consideration passed,) up to and as late as the 17th Jan. 1848. 

4. The charges asked for by the plaintiff in error, and by the 
court refused, were therefore properly refused. If the plaintiff 
in error had any real interest at al! in said note, that interest was 
privy to the interest which Henry McClellan had—being vendor 
of lands for which said note was given by said garnishee.—5 
Ala: Rep. 648. 

5. The garnishee, if his answer is to be accredited, was never 
at any time before judgment against him before the justice was 
rendered, informed that defendant in error was owner of said 
$100 note; ergo, the judgment was rightly given against him.— 
Baker v. Moody, 1 Ala. 421. 


PARSONS, J.—This action was brought upon a promissory 
note made by Young and payable to A. J. McClellan, bearing 
date the 22d December 1847. It appears that it was made in 
consideration of land sold by Henry McClellan to Young, and 
it was delivered by Young to Henry McClellan when it was 
made. It was made payable to A. J. McClellan, by direction 
of Henry McClellan, who said that A- J. McClellan was to give 
hi.2 the money for it on that day. Subsequently a judgment 
was rendered against Young, as garnishee, for part of the debt 
owing by the same note, in a proceeding before a justice of the 
peace, in favor of McAfee to use of Porter, against Henry Mc- 
Clellan. The bill of exceptions contains the copy of an entry 
from the justice’s docket, in the proceeding of McAfee to use 
of Porter v. Henry McClellan. ‘This entry shows Young’s an- 
swer as garnishee, which was made on the 22d January 1848, 
the judgment against him, and some receipts, by which it ap- 
pears that he had paid the amount. But the nature of the pro- 
ceeding in favor of McAfee to use &c. v. Henry McClellan 
does not appear, nor does it appear that there was any judgment 
against Henry. The entry was objected to by the plainuff, but 
the court admitted it as evidence. It does not appear that An- 
drew J. McClellan was a party to or notified of any of these pro- 
ceedings. Young in his answer as garnishee stated certain 
facts tending to show that the money due by his note was really 
owing to Henry McClellan, although the note was payable to 
Andrew J. McClellan, the plaintiff in this action. ‘The court 
below admitted Young’s answer as evidence against the plaintiff, 











Freeman & Warren v. Jordan. 








and this was excepted to. As we infer from the bill of excep- 
tions, it was permitted’ to have the force of evidence of the facts 
therein stated. Young had knowledge of the fact that the note 

- was payable to the plaintiff, and consequently the plaintiff should 
have been made a party to the proceeding.—Clay’s Digest, 63, 
§§ 39, 40. As he was not made a party, he was not bound by 
the proceedings, and of course Young’s answer was no evidence 
of any fact therein stated against him.—Lampkin v. Phillips, 9 
Por. 98; Crayton v. Clark, 11 Ala. Rep. 787; Moore v. Jones, 
13 ib. 296. For this error the judgment is reversed and the 
cause remanded. 





FREEMAN & WARREN ts. JORDAN. 


1. If a tender be made in the bill of a judgment creditor to redeem the 
lands of his debtor, it is sufficient to authorise a court of equity to decree 
the redemption, although no tender was made before the filing of the bill; 
but in such case should the defendant concede the complainant’s right to 
redeem, the court, in the exercise of a sound discretion, would scarcely 

fail to tax the latter with the costs. 

2. A creditor, by virtue of whose judgment the land of the debtor has been 
sold, has the right under the statute to redeem it. 

3. Where the action of the court is necessary to ascertain what sum is to 
be paid, an offer by the complainant to pay such sum as the chancellor 
may decree, and to bring the same into court, is sufficient to entitle him 
to its aid. 

4. A creditor by judgment in a justice’s court of another State is not with- 
in the meaning of the act of 1642 to prevent the sacrifice of real estate. 


Error to the Chancery Court of Barbour. Tried before 
the Hon. J. W. Lesesne. 


Burorp, for the plaintiffs. 


Beuser & Harris, for the defendant: 
1. The bill is filed to redeem real estate sold under execu- 
tion, and the decree was for the complainant. The answer con- 
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tains a demurrer, but the bill is believed to contain all the need- 
ful allegations; and by the second proviso, (see Clay’s Digest, 
503, §5,) Jordan, who ‘was plaintiff in.execution under which 
the land sold, has the right to redeem. The bill was filed 
within the two years after the sale, and if former offers to re- 
deem were insufficient the bill itself 2m its conclusion makes all 
proper tenders and offers. 

There was no offer to pay for improvements made prior to 
filing the bill, but none were reported to or claimed of Jordan, 
and the defendants evidently evaded all information, but the bill 
being filed within the two years, offers to come to an account, &c. 

Warren had no right to redeem of Freeman; for the only 
claims he had on defendant in execution were executions in the 
court of a justice of the peace in Georgia, not reduced to judg- 
ment in Alabama. He was not a bona fide creditor. ‘ 

The improvements put on the property were made by War- 
ren and not by Freeman, and’as Warren had no right to re- 
deem, Freeman can’t complain that no offer was to him made 
for improvements; but they will be allowed of course on stat- 
ing the account. 


CHILTON, J.—Ths was a bill filed ce the defendant in 
error under the statute of 1842, to redeem certain lands sold 
under an execution in his favor against one James M. Webb, 
on the first Monday in May 1847, and purchased by Freeman, 
one of the plaintiffs in error, at the sum of fifty dollars. The 
complainant below avers that he offered to redeem and tendered 
the money with the ten per cent. per annum on the amount bid 
by Freeman, with all costs and expenses, and further offered to 
- credit his execution with the sum of two hundred and fifty dol- 
lars, but that Freeman declined to permit the redemption and 
told the complainant below that he must go to one Warren, of 
Georgia, who had previously redeemed the land from him. It 
is also avered that a similar tender was made to Warren, who 
declined it and refused to disclose the terms upon which he 
redeemed. The bill prays a discovery as to this and charges a 
fraudulent combination between the plaintiffs in error to de- 
prive the said Jordan of his right of redemption, and insists 
that the redemption of Warren was under certain executions on 
judgments rendered before justices of the peace in Georgia, 
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and that neither Freeman nor Warren are bona fide creditors 
of Webb within the meaning of the act. 

The complainant below renews the offer to redeem and of- 
fers to comply with any order as to the terms that the chancel- 
lor may make, when the conditions upon which he should be 
allowed to redeem shall have been discovered by the defend- 
ants below and ascertained by the court; and offers to bring 
the money into court, &e. This bill was filed the 18th Sept. 
1848, before the expiration of two years after the sale. The 
chancellor decreed the redemption and ordered an account to 
be taken by the master. 

The plaintiffs in error insist that the tender shown in the bill 
to have been made before it was filed, is insufficient. We do 
not think so, but if it were, a full answer to the objection is 
foundin the fact that the tender made by the bill is sufficient, 
and this would justify the court in proceeding to decree the 
redemption; but in such case if the defendants conceded the 
complainants’ right, the court would hardly fail in the exercise 
of a sound discretion to tax the latter with the cost. In the 
case before us, however, the right to redeem is denied by the 
defendants below, who insist that the statute does not embrace 
one under whose execution the land has been sold. This po- 
sition cannot be supported. The proviso to the fifth section of 
the act (Digest, 503, § 5,) expressly provides ‘ that the plain- 
tiff in execution, whose debt shall be unsatisfied by the sale of 
the land, shall be entitled to redeem said land as other credit- 
ors are by this act allowed to redeem.” 

The complainant below has brought his bill within the time 
allowed by the statute. He offers to pay (and proposes to 
bring the money into court for that purpose) any sum which the 
cbancellor may decree to be paid by him as the condition upon 
which he should redeem, and the amount to be paid is yet to be 
ascertained by the master, Until it is ascertained it is not in- 
cumbent on the party to bring the money into court. He does 
not know how much to bring. ‘That the offer made by the bill 
is .sufficient,—sec 1 Smith’s Ch. Prac. 8; Daniel's Ch. Prac. 
442; Columbian Government v. Rothschild, 1 Sim. 94; Nel- 
son & Hatch v. Dunn, 15 Ala. 515. The construction placed 
by this court in Thomasoa v. Scales, 12 Ala. 309, and Pollard 
v. Taylor, 13 ib. 607, upon this statute, is that none but judg- 
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ment creditors are to be considered ‘‘ bona. fide creditors” with- 
in the meaning of the act. It is hardly necessary to say that 
judgments rendered before a justice of the peace in another 
State do not bring the creditor within the requirements of the 
statute. ~ 

Decree of the chancellor affirmed. 
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KNOX vs. FAIR. 


1. Where, after the introduction of proof, in a trial of the right of property 
to a slave, tending to show possession by the defendant in execution fur 
three years without demand made and pursued by due course of law, the 
question at issue is whether such possession continucd up to the time 
when the lien of the execution attached, the defendant having before 
that time left the State, it is admissible to prove that the rent of a house, 
occupied by the slave, was, without authority, paid bya third person out 
of the funds of the defendant, and that he, when informed of it, ratified 

- the act. 

2. Whether proof of the ostensible insolvency of a defendant in execution, 
without evidence of hie ability t. purchase property, notwithstanding 
such insolvency, is admissible to show a motive in taking the title to the 
property, purchased by him, in the name of another?—Qurrr. How- 
ever this may be, with such additional evidence, it is clearly competent. 

3. It is the duty of the court to pay particular attention to every part «f 
the testimony adduced during the progress of a trial, but where mary 
witnesses are examined and the facts detailed by them are numerous, the 
court commits no error if it charges the jury hypothetically, and refuses 
to instruct them that there is no testimony tending to prove a particular 
fuct. 


Error to the Circuit Court of Montgomery. Tried before the 
Hon. Thos. A. Walker. 


Tuts was 2 trial of the right of property in several slaves, to- 
wit, a woman by the name of Sarah and her children, levied 
upon on the 16th April 1849, under an execution in favor of 
the plaintiff in error against John B. Taylor, and claimed by 
the defendant in error. The facts disclosed by the bill cf 
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exceptions are substantially these: The slaves had belonged to 
& Holt, trustees, previous to 12th Nov. 1844—on that 

‘they sold to E. Y. Fair for $1200. The money was handed 

to Fair by Sarah, who paid it to C. & H., but the proof did 
not show from whom Sarah got the money. In 1842 J. B. 
Taylor rented a house and paid for it, and Sarah lived init. In 
1844 Sarah and children lived in a house, occupied and con- 
trolled by Taylor, and waited on him and remained there til! it 
was burnt, which occurred some weeks before the sale afore- 
said by Cater & Holt. On the day after the house was burned 
Cater told her to go and stay at his house, which she did for 
two months ;: but while there Cater neither directed nor con- 
trolled her labor, but she paid-wages for her time, which she 
had done for several years previously. Said slave, for a few 
months after, lived at two other places, for one of which she 
paid rent ; and as soon as J. B. Taylot procured another house 
she and her children were seen living there and waiting on 
Taylor. The slave Sarah was industrious and a good seam- 
stress and dress-maker, but there was no evidence that she 
ever received money for-such services: Sarah lived with 
Taylor until November term of Circuit Court 1848, when J. 
B. Taylor left,—an indictment having been-found against him. 
In a few days Sarah left the house and bired one for one month, 
when one Coleman rented one for her, in which she lived til! 
levied on. E. Y. Fair refused to pay for this rent, saying he 
had no money to pay for her in that way. There was no evi- 
dence that claimant paid taxes on said slaves, or that he received 
hire for them, or gave any orders to them or in relation to them, 
or exercised any control over them or had any possession of 
them at any time, save in the form of delivery. There was no 
evidence that Taylor held said slaves under any contract or 
asserted in any manner ownership over them. There was no 
evidence of a demand made by claimant of Taylor of said slaves 
and pursued by due course of law. Since 1842 said slaves had 
remained in the county in which the levy was made. The 
plaintiff offered to prove by Coleman that the rent of the house, 
rented for said slaves by him, was paid by a sale of part of 
Taylor’s furniture before the levy, and that Taylor sanctioned 
the sale for that purpose. This was offered as tending to prove 
continuous control and possession by Taylor, but was excluded 
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by the court. For the same purpose plaintiff offered to prove 
that Taylor sanctioned and ratified the renting of said house, 
which was also excluded. The plaintiff proposed to introduce 
records of judgments against’ Taylor rendered in 1842, and the 
returns thereon by the sheriff, ‘no property’ found, and to 
prove that said judgments were still unsatisfied, for the purpose 
of showing Taylor’s insolvency, and an inducement, if he held 
property, to hold it in the name of another; and for the further 
purpose of showing, in connection with the facts of his posses- 
sion, and that the money paid by claimant was handed to him by 
Sarah, that the said money had been furnished by ‘Taylor for 
tliat purpose; but the court ereluded the testimony. The plain- 
tiff asked the court to charge ‘that there was no evidence that 
the claimant’ since the.date of the sale has made any demand of 
Taylor er pursued it by due course of law up to the time the 
execution went into the sheriff’s hands. ‘The court refused to 
give this, but charged that if there was any such evidence he 
had not heard it; that part of the time his attention had been 
drawn off the ease, and he had ‘not undertaken to recollect all 
the evidence: All he could say was he recollected no such 
evidence, and the jury must ascertain the facts. To the seve- 
ral rulings of the court and its refusal to charge as requested 
the plaintif® excepted and now assigns them as error. 


Exmore & Yancey, for the plaintiff: 

1. A continued possession of slaves for the space of three 
years by one, there being no deed or writing proved or ac- 
knowledged in Circuit or County Court and recorded, and no 
demand having been made and pursued by due course of law, 
"ig per se fraudulent as to creditors and purchasers of the party 
s0 possessing—and the absolate property is with the possessiou. 
Clay’s Dig. 255, § 2. 

2. In the absence of proof to show that the possession of de- 
fendant in execution was tortious or in any way objected to by 
the pretended owner or claimant, such possession will be pre- 
sumed to be a loan.——Myers v. Peck, 2 Ala. 649, 

3. Such a possession does not create a mere presumption of 
title in the possessor, but as to creditors authorises a legal con- 
clusion that the title is in him. It vests the title in the posses- 
sor.—Same, page 659; Gay v. Moseley, 2 Munford, 543, 
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4. Even a relinguishment of such a possession, or a return of 
the slaves to the pretended lender or claimant, after the expira- 
tion of the three years, cannot divest the tile of the loanee. 
Garths’ Ex’r, v. Barksdale, 4 Munford, 101; Myers v. Peck, 2 
Ala. 648. 

5. In this case the possession ef the oleots at one time, by 
Coleman, who assumed to act for Taylor—if Taylor afterwards 
approved and ratified that act of Coleman’s—was the posses- 
sion of Taylor.—Lazarus v. Shearer, 2 Ala. 718. 

6. The declaration of Taylor to Coleman relative to the acts, 
of Coleman, who assumed to act.as agent of Taylor, are adinis- 
sible as proof of agency.—Downer v. Morrison, 2 Grattan, 237. 

%. In cases of fraudulent conveyance of property, the great 
indebtedness of the grantor at the time, is a badge of fraud.— 
Paine v. Griffin, 7 Blackf. 485;' Borland v. Mayo, S Ala. 104. 
There can be no difference in principle between the case cited, 
and a case in which a defendant in execution fraudulently con- 
ceals property. 

8. The proof of insolvency of Taylor was a fact tending te 
prove fraud in this transaction, in connection with the facts 
stated. 

9. When facts are clear and indisputable, the court should 
charge directly upon the facts. ‘The court should have given 
the charge asked for by plaintiff, as to want of demand.—Swift 
v. Fitzhugh, 9 Porter, 39. 

10. The court may in all cases inform the jury that there is 
no evidence, or no evidence sufficient in law to establish a fact 
sought to be proved.— Farmers’ Bank of Maryland v. Duvall, 7 
Gill & Johns. 78; 2 Watts, 107. 





Betser & Harris, for the defendant: 

1. The conversations had with Taylor by the witness Cole- 
man were not only irrelevant, but inadmissible. Taylor could 
not have been a witness if present at the trial, and what was 
said by him was no part of the res geste and was said out of 
the presence of claimant and after the commencement of the /zs 
mota.—Currelle v. Stout, 10 Ala. 796; Webster v. Smith, ib. 
429; Bradford v. Hagerty, 11 Ala. 701-2 ;, Rembert v. Brown, 
14 Ala. 360. 

2. Taylor’s possession of the slave was not a continuous one 
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for three years, under the facts of the case.—Maul v. Hayes, 
12 Ala. 499; Gresset v. Agee, (4 ib. 354, 

3. The question attempted to be raised on the rejection of 
the proof of Tayler’s insolvency is clearly irrelevant. 

4. The law will presume: the possession is with the title, 
where there is no distinct possession ; and the title was in Fair 
by the delivery of the deed, &c. 

§. There is no evidence in the record going to show that 
Taylor ever at any time held possession of the slave with the 
assent of Holt & Cater or of Fair. In fact the bill of exceptions 
repudiates the idea that they or either of them at any time ever 
consented in any way to his possession. 

- 6. There is no evidence that Taylor ever advanced the mo- 
ney to the slave, and insolvency would prove, if fairly construed, 
that he did not have the ability to furnish tt. The court will not 
presume a fraudulent intention where the facts authorise a 
fair one. 

7. If Fair did not allow Taylor the possession of his slave, 
then the possession was a tortious one on the part of Taylor, 
and the possession during the whole time was with Fair. An 
actual possession must be a valid one. 

8. If Taylor had possession of the negro and abandoned 
her before he had her three years previous to the time when 
the execution went into the hands of the sheriff, then the 
possession of the slave constructively was with the title, which 
was in Fair. 


DARGAN, C. J.—It has-been heretofore decided by this 
court, that if a slave be lent and continue in the possession of 
the borrower for more than three years, and the lender regain 
the possession before any creditor obtains a lien upon the siave, 
it cannot be afterwards subjected to the debts of the borrower 
on account of such possession.—Maul v. Hays, 12 Ala. 499, 
It therefore became material to inquire not only whether Tay- 
lor had had three years’ possession of the slaves with the con- 
sent or permission of the claimant, but also whether that pos- 
session continued up to the time that the execution came into 
the hands of the sheriff; for until then no lien could be created 
on the slaves by the execution. For this purpose, we think the 
testimony of Coleman although by no means conclusive, was nev- 
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ertheless admissible evidence. He stated that after Taylor left 
the State the negro woman hired a house herself for a month 
and paid the rent; that he then without authority from any one 
rented a house for her, to which she and her children removed; 
that he sold some of the furniture of Taylor and paid the rent; 
and that, seeing Taylor afterwards, he informed him what he 
had done, whereupon Taylor approved and ratified the act. 
This was whilst the slaves'were in the house and before the 
levy. Now I admit that the subsequent recognition of an un- 
authorised act of another cannot give validity to it so as to defeat 
a right or an estate vested in a third person, (Story on Agency, 
§ 246; 5 East. 491,) but I cannot think this principle applica- 
ble to the case before us. There was some ‘evidence tending 
to show that Taylor had had the ‘possession of the slaves be- 
fore he left Alabama, and although it was by no means conclu- 
sive, the proof offered was admissible in this view of the case. 
Had the jury come to the conclusion that the slaves were in the 
possession of Taylor at the time he left the State, it would then 
have been their duty to inquire whether that possession was 
continued by him afterwards, for if one in the actual possession 
of property should leave home or abandon his domicil, without 
carrying the property with him, yet if he intends to retain the 
possession or control over it, it would require some positive act 
of ownership by him, who had the legal title, to divest such 
possession; otherwise the mere absence from home would defeat 
an actual possession, without regard to the animus revertendi, or 
the intention to retain the possession. Upon the hypothesis 
then that Taylor had the possession when he left the State, we 
think his subsequent recognition of the acts of Coleman was 
evidence tending to show that he did not intend to abandon his 
possession and control of the slaves. ‘There is’ also another 
view in which this testimony was admissible. ‘That a slave oc- 
cupies a house rented by one who is not the legal owner, is 
some evidence that the slave is in the possession of the party 
who rents the house; and althongh Coleman stated he had rented 
the house without authority, yet he paid the rent with the funds 
of ‘l’aylor, who ratified his act. ‘The term then belonged to 
‘Tay!or, and the slaves were in his house for the time being. 
The court erred in rejecting this testimony. 

2. In regard to the rejection of the judgments and execu- 
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tions against Taylor, to show his insolvency previous to the 
purchase by the claimant, the court is not fully agreed. I ad- 
mit that in cases of fraud, very remote circumstances are admis- 
sible, for slight circumstances grouped together frequently mark 
the character of a transaction and develop the fraud ; but when a 
remote circumstance is rejected by the court below, before we 
can say that the court erred, we must be able to see that in 
some aspect of the case the rejected circumstance or evidence, 
if admitted, might have benefitted the party offering it. Here the 
plaintiff in execution offered to prove the insolvency of ‘Taylor. 
He contends that this would have shown that he had a motive 
in taking the title to any preperty he might have purchased in 
the name of another. I think, however, that this proof would 
have been prima facie beneficial to the claimant, and to have 
authorised the plaintiff to introduce it as evidence of a motive, he 
should at least have shown that notwithstanding Taylor’s visible 
insolvency, he had the means or the capacity to raise the money, 
and as the record furnishes no such evidence, I do not think 
the court erred in rejecting the proof of ‘Taylor’s insolvency. 
But we all agree in this, that if it had been sbown that Taylor 
was able to furnish the money with which the slaves were pur- 
chased, then the judgment and executions showing his insol- 
vency would have been admissible, even if they had been enti- 
tled to but little weight in the consideration of the jury. 

3. The court was requested to charge the jury that there 
was no evidence of any demand of the slaves made by the claim- 
ant of Taylor, or pursued by due course of law, from the time 
he purchased the slaves until the execution came into the hands 
of the sheriff. This charge the court refused, but informed the 
jury that be had heard no such evidence, but that his attention 
had been drawn from the case a part of the time, and he had not 
undertaken to charge his niemory with all the evidence. When 
there is no evidence tending to prove a particular fact, the court 
may so instruct the jury, whether the evidence be oral or writ- 
ten. If the evidence is all written, it is the duty of the court 
so to instruct them, if it in no point of view tends to prove: the 
particular fact.—Swift v. Fitzhugh, 9 Porter, 39; Bank of Ma- 
ryland v. Duval, 7 Gill & J. 78. But I know of no case that 
holds it to be erroneous, should the judge decline so to charge, 
when the testimony is all given orally from the stand and the 
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‘facts deposed to numerous and minute. Indeed such 2 prac- 
tice would lead to the. necessity of taking down al] the evidence 
in writing that the court might clearly see whether there was 
any proof tending to prove the particular fact. It is certainly 
the duty of the presiding judge to-pay particular attention to 
every part of the testimony that he may be enabled correctly to 
instruct the jury om the questions of law involved, but when 
many witnesses are examined and the facts detailed by them 
‘numerous, we would not hold that the court erred, should he 
charge the jury hypothetically, and refuse to charge that there 
was no testimony tending to prove a particular fact. 

Let the judgment be reversed for the error we have noticed, 
and the cause remanded. 








BORING et ats. vs. WILLIAMS, Treas’s. 


1. The provision in the Conetitution of the United States, relative to the 
right of trial by jury, is restrictive upon the General Government only, 
and dves not apply to the States of the Union. 

2. It is competent fur the Legislature to create an office, not specially pro- 
vided for in the Constitution, and subject the incumbent to a trial for his 
defaults without the intervention of a jury. In such case, the right of 
trial by jury never existed, and henee no constitutivnal provision is 
thereby violated. 

3. A proceeding under the act of 1839 against a delinquent tax evllector 
is properly instituted in the name of the county treasurer. 

A Although the cundition of a bond given by a public officer is mcre epe- 

- ¢ific than the statute prescribes, yet if it substantially conforms to the 
requirements of the law and imposes no additiunal obligation, it will be 
considered good as a statutory bond. 

5. The design of the act of 1839, prescribing the mode of proceeding against 
a collector fur failing to collect and pay over the eounty taxes, wus to 
give a summary remedy against him, and any one or more of his sureties. 

6. The provision in said act that the Judge of the County Court shall hold 
@ spedial term to try such collector within twenty duys after his default 
is directory merely, and does not prevent the judge from ere in 
the mode pointed out at any time afterwards. 
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7. A collector, who has proceeded under an agsessment to collect the taxes, 
cannvt refuse to pay them over, because the assexsment may have been 
illegal or irregular—it not appearing that he has received notioe not to 
do so from any one asserting an adverse claim. 

8. The answer of a collector to a bill of discovery, filed by his securities 
against him and the county treasurer, is not admissib’e as evidence 
for the securities in a proceeding against them and the.collector for his 
fuilure to collect and pay over the eounty taxes. 

9. Where a collector of taxes holds the office for two successive years, and 
gives bonds with different securities, the treasurer cannot, even with the 
concurrence of the collector, appropriate money, which he knows has 
been collected on the assessment of one year, to the discharge of a bal- 
ance due on the other, without the assent of the sureties, whose rights 
are to be prejudiced. Such a case presents an exception to the general 
rule applicable to the appropriation of payments. 

10. A collector is not bound to collect a tax that has been assessed under 
an unconstitutional act, and cannot be made liable if he fail to do so. 








Error to the County Court of Macon. Tried before the 
Hon. Heary M. Elmore. 


Motion by defendant as treasurer of Macon county against 
Boring, tax collector of said county, and seven out of eight of 
his securities, for his failure to collect and pay over the taxes of 
1847. The bond executed by the plaintiffs in error is condi- 
tioned that the said Boring ‘shall well and truly discharge all 
the duties which are or may be by law required of him as such 
tax collector, and shall pay over,all monies which shall or may 
come into his hands by virtue of such office, as the law directs.” 
By bill of exceptions it appears ‘that the defendants below moved 
to dismiss the case, which being overruled, they demurred to the 
suggestion, which was also overruled, whereupon they excepted. 
The plaintiff then offered the bond in evidence, to which the 
defendants objected on the ground that one of the securities, to- 
wit, L. H. Cole, was not made a party defendant, but the court 
overruled the objection and the defendants excepted. The 
plaintiff next offered to read from the minutes of the commis- 
sioners’ court the following entry, made on the first Monday in 
March 1847—“ Ordered, that 75 per cent. be laid on the State 
tax for county purposes in Macon county for the year 1847.” 
It appeared that this order was not signed at the time by any of 
the commissioners or by the Judge of the County Court, but 
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was signed by three of the commissioners at different times af- 
terwards, and the judge signed it gt the-time of this trial. The 
defendants thereupon objected to the order as evidence, which 
objection was overruled, and they excepted. In connection with 
and. in support of this. objection, the defendants proposed to 
prove.that John McGar, one of the commissioners. who had 
signed the order, was .a. large creditor -of the county, but the 
court rejected the proof, and for this also the defendants ex- 
cepted. The plaintiff read in evidence an act passed on the 
15th Jaruary 1844, authorising the commissioners’ court of Ma- 
con to assess and have collected by the tax collector of said 
county “such an amount of money as may be sufficieut to meet 
and defray the current expenses” of the county. To this the 
defendants objected, and upon their objection being overruled, 
saved the exception. The tax assessed for the year 1847, it 
was admitted, amounted to $7,832 40. The defendants offered 
to prove that the amount of money necessary to meet and defray 
the current expenses of the county did not exceed $3,000 for 
ihe year 1847, but the court rejected the proof and they ex- 
cepted. They next offered the answer of the said Boring to a 
bill of discovery filed by his securities against him and the plaiu- 
tiff, which was also rejected, and they excepted. - They then 
read the answer of the plaintiff to said bill, from which it ap- 
peared that the said Boring was entitled to a credit of $4,263 S5 
upon the assessment; that a portion of the assessment was made 
and the money collected under the act imposing a special tax 
on the slaves of non-residents ; and that $930 20 of the tax due 
for the year 1847 had been received by him and appropriated 
with the assent of Boring in discharge of a balance due on the 
assessment of 1846, during which year Boring’s securities were 
not the same as in 1847. The defendants thereupon insisted 
that they were entitled to be credited with the non-resident tax 
and’ with the $930 20 appropriated as above stated, but the court 
refused to allow either, and they excepted. These several 
rulings of the court are now assigned as error. 








McLester & McIver and Betser, for the plaintiffs in error: 
1. It is doubtful whether the judgment entry identifies the 
notice, and the bill of exceptions is silent as to it—Gary v. Ed- 
wards, 15 Ala. 105; Allums v. Hawley, 8 ib. 584. 
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2. The averment in the notice should be that the collector 
failed to collect the taxes, or that he collected them and failed 
to pay them over, and not that he “ has failed to collect and pay 
over.’’—Howe v. Evans et al.; 3 Black. 379. 

3. The order of the commissioners’ court assessing the 
county tax for Macon county, on the 1st Monday in March 1847, 
is an absolute nullity, and the special act of 1844 does not val- 
idate it. Besides, it was made without the signature of the com- 
missioners, and amounts to nothing more than a verbal direction 
to the collector, which is nugatory.—Clay’s Dig. 149, § 2; Act 
of 1844; (Record 12 ;) Treasurer of Mobile v. Huggins, 8 Ala. 
440; Cullum v. Carey &c., 1 Ala. 351; Thompson v. Stick- 
ney, 6 Ala. 579;-Collamer v. Dury, 16 Ver. 5743; Coult v. 
Pike, 7 N. Hamp. 209. The time of holding the commission- 
ers’ court is not directory, as was held in Stickney v. Huggins, 
10 Ala. 106; State v. Odom, 1 Speer; 266; Brown v. Simp- 
son, 3 Stew. 331. 

4. The tax provided for in the act of 1844 is an extraordinary 
one, and the same remedy cannot be used to recover it that is 
given by statute for the collection of taxes under the general law; 
—Act of 1844; (Record 12;) Clay’s Dig. 575, § 96; Logan 
v. Barclay, 3 Ala. 261;, Orr v. Duval, 1 Ala. 262;—and the 
judgment should not have been rendered against a part of the 
securities.—Alexandria v. Hunter, 2 Munf; 228; Westmore- 
land v. Hale, 11 Ala. 122. 

5. The securities of the collector have the right to stand up- 
on the precise terms of their contract, and the omission com- 
plained of includes no /egat duty for which they or the collector 
are liable on their bond, on motion. If amenable at all, the col- 
lector is only chargeable as agent for Macon county.—-McRay 
v. Dodge, 5 Ala. 388 ; Governor v. Hendrick, 2 ib. 728; God- 
bold ¢. Bank, 4 ib.516; McCall v. MclRae, 10 ib. 7133 Miller 
v. Stewart, 9 Wheaton 680; Com’rs of ‘Talladega v. Thompson, 
15 Ala. 139; Upchurch v. Norsworthy, ib. 705; Green v. Hurd, 
4 Term Rep. 553; Dean v. The Governor, 13 Ala. 526; Far- 
mers’ Bank v. Reid, 3 Ala. 290; Barton v. Lockhart, 2 St. & 
Por. 109. 

6: Where one is indeted on several accounts, and makes a 
payment, the general rule of appropriation is, that the debtor 
may apply it to either account; if he does not, the ereditor may 
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do so; and if neither does, the law. will appropriate it according 
to'the justice of the case.—Collins v. Gwyne, 23 Eng. C. L. 375; 
Stone v. Leyman, 15 Wend. 19; United States v. Kirk, 9 
Wheat. 720; Burge on Suretyship, 123; U. States y. Wardell, 
5 Mason 83; 1 Story’s Juris. 494-5. 

7. But this rule -has its exceptions, and the $930 20 of the 
taxes collected for the year 1847 was improperly applied by the 
treasurer to the taxes of 1846. The treasurer knew how it was 
raised, and bad no right thus to apply it without the assent of 
the sureties. Besides, the collector is elected annually, and re- 
quired when thus chosen to give securities, who are only bound for 
thut year’s taxes.—Clay’s Dig. 568, § 59 ; ib. 565, § 43; United 
States v. January, 7 Cranch 572; Postmaster General v. Fur- 
man, 4 Mason 335; Seymour v. Van Slyck, 8 Wend. 420; 
Com. v. Rutzell, 9 Watts & Ser. 114; Colerain v. Bell, 9 Met. 
499; Postmaster General v. Norvell, Gilpin 126; Evans v. 
Keeland, 9 Ala. 42; Dumas & Co. v. Patterson, 9 Ala. 484; 
Governor v. Rollins, 7 ib. 79 ; Townsend v. Everett, 4 ib. 607; 
United States v. Eckford, 1 How. 250, 261; 1 Story’s Eq. 
Juris. 501. The case of The United States v. Eckford, 1 
How. U. S. Rep. 250, or 17 Peters 251, shows that the pay- 
ment with the assent of the collector is a fraud on the securities 
for 1847. The case of Colerain v. Bell, 9 Metc. 499, shows 
that if the treasurer assents to it it is also a fraud on them; and 
the case of The Postmaster General v. Norvell, Gilpin’s R. 106, 
further shows that the thing cannot be done without their assent. 
How are these decisions to be got over? The case from 23d 
Eng. Com. Law is a different one; the condition of the bond 
is different, and it should be closely examined ; and when this is 
done, it will support the exception which we are contending for. 

8. The collector should not have been charged with the non- 
resident tax collected by him.—Wiley v. Parmer, 14 Ala. 
627; Crutchfield v. Wood, 16 ib. 702 ; Stetson v. Kemp, 13 Mass. 
272; Drew v. Davis, 10 Ver. 506; State v. Findlay, 10 
Ohio 51. 

9. The answers of Boring and Williams should have been 
examined by the court, and the bill, to determine what the res- 
pondents meant.—Dumas v. Patterson, 9 Ala. 484; Collins v. 
Gwyne, 23 Eng. Com. Law 375; Holman v. Bank of Norfolk, 
12 Ala. 370. 
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Cropton & Cocke, for the defendant: 

1. The right of trial by jury does not extend to defaulting 
public officers.—6, Monr. 641; Hardin’s Rep. 5. 

2. It is a right that may be waived, and the acceptance of the 
office by the collector is a waiver—The State v. Adams, 2 
Stew. 231. 

3. If any of the proceedings were irregular, the plaintiffs in 
error cannot make the objection.—Tbompson v. Stickney, 6 
Ala. 579; 16 Verm. 658; 15 Maine 29; 17 ib. 444; 1 
Spears 2€3. 

4. The credit for the non-resident tax was properly refused. 
See Thompson v. Stickney, supra, and other authorities cited. 

5. The credit of $930 20, claimed as a portion of the tax of 
1847, and applied to the payment of that of 1846, was also pro- 
perly refused.—4 Mason 333; 5 ib. 82, 87, note; 23 Eng. C. 
L. Rep. 375; 29 ib. 228; 9 Metc. 499; 9 Wheat. 720; 15 
Wend. 19; Burge on Suretyship, 123; 1 Story’s Eq. § 459, g. 


CHILTON, J.—This was a proceeding by motion against 
Boring, as-tax-collector of the county of Macon, and the sure- 
ties upon his official bond, for his failure to pay over to the de- 
fendant, as treasurer of the county, certain. taxes collected by 
him for the year 1547. The Judge of the County Court ap- 
pointed a special term to hear and determine upon the motion, 
which afier several continuances was finally disposed of by the 
rendition of judgment against the plaintiff in error and seven of 
his securities, for the sum of three thousand seven hundred and 
sixty dollars and fifty-one cents, the sum remaining unpaid, be- 
sides ten per cent. damages, amounting to the sum of three hun- 
dred and seventy-six dollars. Upon the trial of the motion the 
plaintiffs in error by their attornies moved to dismiss the pro- 
ceeding, which motion being overruled by the court, they filed 
their demurrer to the suggestion, which was also overruled. 

The grounds of objection to the proceedings are, first, that 
the statute under which they were instituted is opposed to that 
provision of the federal constitution which declares, “In suits 
at common law where the value in controversy shall exceed 
twenty dollars, the right of trial by jury shall be preserved,” 
&c., as well as to that clause in the constitution of this State 
which declares, ‘“* The right of trial by jury shall remain in- 
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violate.” The statute upon which the motion was predicated 
read as follows: “If any person authorised by law to collect 
the taxes in any of the counties in this State, shall fail to collect 
and pay the same to the county treasurer within the time pre- 
scribed by law, the Judge of the County Court, if of his own 
knowledge or on complaint of the treasurer, shall hold a special 
court within twenty days thereafter to try such delinquent col- 
lector; and if it appear that he has so failed to collect and pay 
over such taxes, said court shall enter. judgment in favor of the 
treasurer against such collector and his surety or sureties in of- 
fice for the amount of such county taxes so due and unpaid, to- 
gether with ten per cent. as damages on the amount, provided 
that ten days’ notice shall be given to such delinquent collector 
and his surety or sureties. —Clay’s Dig. 575, §96. 

1. Upon the subject of the: constitutional question raised by 
the plaintiffs in error, it may be remarked that article seventh of 
the amendments to the constitution of the United States was 
not intended to apply tothe State Governments. ‘These amend- 
ments were supposed necessary as furnishing salutary restraints 
and limitations of power on the Federal Government. They 
were demanded by the States as safeguards against encroach- 
ments on the part of the General Government, and not with any 
view of depriving the local legislatures of the States of any 
power they might otherwise legitimately have exercised. Such 
was the opinion of the Supreme Court of the United States in 
the case of Barron v. The City Counsel of Baltimore, 7 Peters’ 
R. 247—=see, also, 8 Wend. R. 100: 

2. Neither do we thiuk that the statute in question violates 
any provision of our State constitution. In our opinion it is 
clearly competent for the Legislature to create an office, not 
specially provided for by the constitution, and to subject the in- 
cumbent to be tried for his official default before a judge with- 
out the intervention of a jury. The officer is not bound to ac- 
cept the office, and if he does so, it is upon the terms and con- 
ditions prescribed by the statute creating it. It was early de- 
termined by this court, that a man by accepting an office might 
waive a constitutional privileze—Adams v. The State, 2 Stew. 
R. 231. This case decides that the sheriff, though an officer 
recognised by the constitution, may constitutionally be denied 
the privilege of voting except in cases of a tie. It is, however, 
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unnecessary to determine now whether we would be prepared 
fully to approve of the decision just quoted. The case before 
us does not require the argument to be pushed so far, as to con- 
tend that the legislature may require a party to waive a consti- 
tutional right, asa consequence of the acceptance of an office 
created by the constitution, as is the office of sheriff; for in the 
case before us the office is created by statute, and the tax-col- 
lector takes it and thus assumes to account as provided for by 
the statute to which we have alluded. The right of trial by 
jery in respect of his defalcation never existed and hence was 
not violated by the law, and as by the acceptance of the office 
he submits to be tried without a jury and by the summary mode 
prescribed by the statute in subjecting him to this summary ju- 
risdiction, no right of his can be said to be violated.—See 1 
Randolph’s R. 2; 1 Wash. R. 356; 5 How. Miss. R. 434; 2 
Munf. R. 266. We hence conclude that the clause in the 
constitution of this State, which declares that the right of trial by 
jury shall remain inviolate, was uever designed to deny to the 
Legislature the power of providing summary remedies against 
defaulting revenue officers, as also similar remedies in the col- 
lection of taxes from the citizens. Such has been the practice 
from a period long anterior to the adoption of the constitution. 

3. It-is insisted by the counsel for the plaintiffs in error that 
this action should have been in the name of the Governor, to 
whom the bond is made payable. The answer to the objection 
is, that the statute expressly provides for the rendition of judg- 
ment in favor of the treasurer of the county. Before the pas- 
sage of this act the mode of putting the bond in suit indicated 
by the counsel was correct,—(3 Stew. & Por. 15,)—but this act 
altered the law in this respect. 

4. Ii is further objected that the condition of the bond is not 
such as the statute requires, and that not being a statutory bond 
the summary remedy afforded by the statute should not be al- 
lowed. We think there is a substantial conformity. The con- 
dition of the bond is more specific than the statute requires, but 
it superadds no obligation not imposed by the statutory condition. 

5. Again it is argued that the motion cannot be sustained 
against seven of the eight securities to the bond—that the judg- 
ment must be against all or none. We think this construction 
of the act indefensible. True it gives a summary remedy in 
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derogation of the common law and is penal in its character, af- 
fixing damages for the collector’s default, but we cannot doubt 
but that the design was to give the remedy against one or more 
of the sureties. The language is that the judge shall render 
judgment “against said tax-cdllector and his surety or sureties,” 
&c. Although penal statutes must be strictly construed, yet 
such construction must not be in violation of the manifest inten- 
tion of the Legislature—Commonweaith v. Loring, 8 Pick. 370; 
United States v. Wiltberger, 5 Wheat. R. 76; Melody v. Reab, 
4 Mass. R: 471; Jones v. Estis, 2 Johns. R.379. The statute 
is remedial—was intended to avoid that delay usually conse- 
quent upon protracted litigation in suits at the common law, and 
being remedial should be so construed as to advance the remedy 
and suppress the mischief intended to be provided against. This 
remedy would be greatly embarrassed and indeed rendered 
wholly inefficient in a large number of cases, if it might only be 
resorted to in cases where all the securities could be notified.— 
Davenport v. Barnes, 1 Penn. R. 211; Welber v. Payne, 1 
Ham. R. 256. This view also harmonises with the tenor of 
our previous legislation upon the subject——Clay’s Dig. 323. 

6. That the statute requires the Judge of the County Court 
to-hold a special court within twenty days after the default of 
the collector, to try such default, does not, as is insisted by the 
counsel for the plaintiffs in error, deny to him the power to hold 
such special court after that time. The reasoning employed to 
show that the fifth proposition is not maintainable is equally 
applicable to this. The object was to provide against delay, and 
the statute directs the judge to proceed within twenty days; but 
it would be a construction clearly repugnant to the manifest in- 
tention of the framers of the law, to hold that because proceed- 
ings were delayed until after the lapse of twenty days they 
should not be instituted at all, and that the defaulter should be 
entitled, in consequence of the omission of the County Judge to 
order a special court, to all the delay against which the act was 
intended to provide. This provision is directory merely aod 
the. proceedings may well be commenced after the lapse of 
twenty days from the happening of the default— Treasurer of 
Mobile v. Huggins, 8 Ala. R. 440; Stickney v. Huggins, 10 
ib. 106. 

‘7~:The counsel for the plaintiffs in error also argue that the 
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assessment was illegal; that a portion of the tax which the col- 
lector undertook to receive and pay over was not authorised by: 
by the constitution tobe collected ; and that the commissioners’. 
court imposed a greater tax. thansthe law would justify, and 
having exceeded their authority the assessment is void and the 
collector not responsible. We need only observe, in reply to 
this objection, that the records of the commissioners’ court show 
that the assessment was made, and the statute gives them’ the 
power to make it. Their discretion as to the amount to be 
collected is limited only by what they may deem “sufficient to 
defray the current expenses of the county.” If they have erred 
in their judgment—if the amount assessed is greatly more than 
is required to meet and defray the current expenses of the 
county, we will-not say there is no remedy for those who have 
the taxes to pay; but it would be strange indeed, could the col- 
lector, after having proceeded under the assessment to collect 
the tax so assessed, set up the irregularity of the assessment to 
avoid paying them over. The order of assessment was not 
coram non judice; the court, as we said, had jurisdiction, and 
that order however irregular, is not liable to be impeached col- 
laterally by the collector, but stands of full force until vacated: 
by a direct proceeding for that purpose. This is a familiar ele- 
mentary principle of law. It follows then, that the plaintiffs in 
error were properly denied the privilege of introducing proof 
showing that the assessment was greater than was required to 
meet the current expenses of the county. 

We may adduce another argument in further confirmation of 
this conclusion. ‘The tax-collector is a public officer elected 
by the people of the county and charged by law with the col- 
lection of the public revenue, and bound to pay it over to the 
person appointed to receive it. In respect to the county taxes 
he is the agent of the county, and after he has proceeded in 
obedience to an assessment made by the commissioners, before 
he executed his bond, to collect the taxes and has them in hand, 
it does not lie with him to say, when sued for the same by- one 
representing the principal, you have exceeded your authority in 
levying a higher tax than was necessary. The assessment I 
regarded as sufficient authority to enable me to make the col- 
lection, and all the tax-payers acquiesce in it, but it does not 
justify the county. in receiving it from me! He thus acknowl- 
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edges the existence of the authority to get possession of the 
fund, and then pleads the absence of it so as to enable him to 
retain it. Such is not the law. If the taxes have been irregu- 
larly assessed, it is a question which can be raised by those who 
have them to pay, and they and not the tax-collector are the 
persons who must litigate it. Neither he nor his securities 
have any interest or concern in it whatever, never having been 
notified to refrain from paying over the amount by any one as- 
serting an adverse claim, It is very clear that a payment by 
him before receiving such notice would amount to an effectual 
protection.—Upchurch v. Nosworthy, adm’r, &c. 15 Ala. 705; 
Story on Agency, § 301, and note 1 to page 381, (2d edit.) 
where numerous cases are collated. See, also, opinion of Lord 
Kenyon, C. J., and Buller, J., in Greenway v. Hurd, 4 Term 
Rep. 553-4 ; Thompson v. Stickney, 6 Ala. 579. In the case 
last named there was a mere verbal assessment which was con- 
fessedly illegal, yet it was held that the collector could not raise 
the question on a rule for failing to pay over. 

This view disposes of the several questions attempted to be 
raised by the counsel for the plaintiffs in-error as to the illegal- 
ity of the assessment, the-failure to sign the record, the permit- 
ting McGar to place his signature to it, he being a creditor of 
the county and one of the commissioners, and the signing by the 
County Judge at the time of the trial. 

8. Another exception is, that the answer of Boring, the col- 
lector, made to a bill filed by the securities for a discovery, 
should have been allowed as evidence. It is certainly true that 
in a controversy between his two sets of securities,—those for 
the year 1846 and the present plaintiffs in error who were bound 
on his bond for the year 1847,—Boring would be a competent 
witness; being equally bound to indemnify each of them against 
his own default, his-interest would be balanced. But such is 
not the posture of the present case. The controversy here is 
not between the sureties on the different bonds, but between 
the obligors on one of the bonds and the treasurer ; and to allow 
the answer as evidence would be to permit a party to make his 
own admissions or declarations evidence in hisown favor in a con- 
troversy to which he is a party, and bound for the recovery, should 
one be had. It is very clear that the exclusion of the answer of 
Boring was entirely correct.——Julian et al. v. Reynolds, 8 Ala. 
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6S0, and authorities there cited; see, also, Causey v. Driver, 
13 Alfa. 821; 3 Phil. Ev. C. & H. notes, 931-2; Greenl. Ev. 
210; Stark. Ev. 288;.Gres. Ev. 24. | 

9. It appears by the answer.of the defendant in error, which 
was read in evidence upon the trial in the court below, that he 
executed to Boring, the collector of taxes, his receipt for eleven 
hundred and fifty-seven dollars and ninety-one cents, dated the 
13th day of January, 1845; which receipt specified that the 
amount was first to be applied to the payment of a balance then 
due of the taxes for the year 1846, (for which year Boring was 
also tax-collector, but with a different set of sureties,) and the 
remainder, if any, to be applied to the payment of the taxes due 
for the year 1847, for which the present securities were bound. 
Of this sum, $32 34 were collected as for taxes due for the year 
1846, and nine hundred and thirty dollars and twenty cents — 
for the year 1847. These sums were not paid in money to the 
treasurer, but the tax-collector executed his receipts which he 
delivered to him to be used by the treasurer in settlements to 
be made by him with the tax-payers, which receipts the trea- 
surer agreed to receive as so much money, and thereupon exe- 
cuted his own receipt above mentioned. The balance of said 
receipt was paid in cash. It further appears that this sum of 
$930 20 so collected of the tax-payers by the treasurer, em- 
braced $531 55 due for taxes to the State for the year 1847, 
and the remaining sum of $39S 68 was for taxes due to the 
county of Macon for the same year. ‘These monies were ap- 
plied by the treasurer to the payment of a balance due from 
Boring for the taxes of 1846, and the question is whether the 
same should not be held as a payment for the taxes of 1847 and 
be credited to these securities? We are unable to perceive 
how the right of the securities to have the credit for the whole 
amount of the $930 20 can be affected by the fact that a portion 
of it was collected as State tax. The securities were equally 
liable for the payment of the State as for the county tax, and the 
same bond secured the payment of both. It constituted a por- 
tion of the fund for the collection and payment of which they 
were bound, and if they have the right to insist upon the appli- 
cation of the county tax collected by the treasurer so as to extin- 
guish pro tanto their liability, we think since the treasurer 
collected the tax to be applied to the payment of taxes due the 
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Sine, the same principle of law which would forbid the misap- 
plication of the county tax to the service of the year 1846, 

would Lequally apply tothe portion collected as State tax. The 
true, question as applicable alike to both-is, can‘ the treasurer by 
the consent of the tax-collector apply the funds received as taxes 
for the year 1847, for the collection and payment of which the 
present plaintiffs in error were bound, to the payment of an in- 
debtedness of the tax-collector for taxes collected in 1846, for 
which other securities were responsible? We confess we have 
had much difficulty with this question, and this difficulty is by 
no means removed by an exainination of the authorities applica- 
ble to the point. The general rule respecting the application of 
payments is, that where they are made by a debtor toa creditor, 
the debtor has the right to direct the application, but if he fails 
to give direction as to the application, then the creditor may ap- 
ply the payment as he chooses. In the case at bar both the 
principal debtor and the person to whom by law the payment is 
to be made agree upon the application, and unless the facts of 
the case take it without the general rule as to the application of 
payments, it is clear that the securities cannot have relief. ‘The 
doctrine laid down by Mr. Burge would seem to be adverse to 
their claim to be allowed the $930 20 as a payment upon their 
liability. He states the doctrine broadly that where the debtor 
has two sureties for two different debts, he may elect to which 
of the debts his payments shall be applied, and consequently 
which of the sureties he will discharge.—Burge on Surety, 122. 
He further says, the payment by the principal binds the surety, 
for the latter cannot control the principal in making such appli- 
cation as he choeses.—Ib. 123. He cites Saunders v. Taylor, 
9 Barnw. & Cres. 35; Williams v. Rawlingson, 3 Bing. 71, 
and Collins et al. v. Gwynn, 9 ib. 544—(S. €. Eng. Com. L. 
Rep. 375.) The case last cited is very nearly analogous to 
the case at bar. That was a suit upon a tax-collector’s bond 
providing for due payment, against the surety of the collector. 
Breach that the collector had not made due payment. The 
court held that the misapplication of the taxes by the Receiver 
General at the request or by the direction of the collector, 
whereby monies, collected as taxes for the years 1828-9, for the 
collection and due payment of which the defendant was bound 
as surety, were appropriated to the service of a former year for 
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which another surety of the collector was responsible, did not 
discharge the surety, but was a breach of the bond for which 
he was liable-—See, also, Gwynne. vy. Burwell, 2 Bing. (N. 
C.) 7; 29 Eng. Com. L. Rep. 228. .We think’ it may be 
conceded that the English cases show the law to be adverse 
to the plaintiffs in errer upon the’ point under consideration, 
and we are free to confess that the reasoning upon which they 
are based is difficult to overturn. But it is very obvious they 
do not attain the justice of the case, for every one must at once 
agree that it is repugnant to the first principles of equity and. 
good ceuscience to permit an insolvent collectofto abuse his 
trust by collecting monies for one year for the payment of 
which te the treasurer his sureties are bound, and applying it to 
the discharge of other sureties who are bound for a previous 
years’ default. We, however, should not permit the hardness 
of the case to have the slightest influence upon eur determina- 
tion, were the law settled in this country in accordance with the 
English cases to which we have refered. Is the rule thus es- 
tablished with us? We will as briefly as we can recur to some 
of the American cases to determine this question. In the case 
of the United States v. January,'7 Cranch, 572, which appears 
to be mainly relied upon, the collector of the revenue had given 
two bonds at different periods for his official conduct. By the 
second bond the securities undertook not only for the future, but 
likewise for the past fidelity of the officer. The supervisor, it 
appears, kepta general account between the United States and 
the collector, upon which his payments were credited, he hav- 
ing promised te apply all the paymentsshe should receive to the 
payment of the first bend, before carrying any of them to the 
account*of the last. A large balance being found due from the 
collector on the final trial, and it appearing that the first bond 
would have been fully discharged if the promise of the supervi- 
sor had been carried out, the question arose whether such pro- 
mise was such an appropriation of the money as was binding on 
the United States, without some specific act of appropriation, as 
entries upon the books. ‘The court in considering the case, 
and after laying down the general principle of the application of 
payments in ordinary cases, say, ‘the rule adopted in ordinary 
cases is not applicable to a case circumstanced as this is; where 
the receiver is a public officer not interested in the event of the 
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suit, and who receives on account of the United States, where 
the payments are indiscriminately made, and where different 
sureties, under different obligations, are interested. It will gen- 
erally be admitted that monies arising due and collected sub- 
sequently to the execution of the second bond, cannot be ap- 
plied to the discharge of the first without manifest injury to the 
surety in the second bond; and, vice versa, justice between the 
different sureties can only be done by reference to the collec- 
tor’s books, and the evidence which they contain may be sup- 
ported by parol testimony.”’ The facts of the case before us are 
dissimilar frém those in the case cited, as here the actual appro- 
priation of the payment has been made by the principal and trea- 
surer, and the question goes beyond the decision in that ‘case, 
and require us to go further and hold that such misapplication, 
though made with the consent of the principal, shall not be 
binding on the surety. Besides, the comments of Judge Story, 
in reviewing the case of the United States v. January, tend to — 
weaken its authority upen the point in question before us, so 
far as it is applieable. In The Postmaster General v. Norvell, 
Gilpin’s Rep. 10€-125, two bonds were executed by one Bache 
‘to the government, for the performance of the duties of post- 
master at Philadelphia. Upon the execution of the last bond 
a large balance'was chargeable against him for receipts under 
the former bond, and it'was insisted that monies collected under 
the last bond had been applied to that antecedent balance. 
Judge Hopkinson said, “Can the burden actually resting on 
the first sureties; can the forfeitures actually incured by them, 
be shifted by the process of appropriation without the consent or 
knowledge of the second surety, frem the shoulders of the first 
and be put upon the second? Iam,” says he, ‘ mdst clearly 
of opinion that it cannot; that each set of sureties must answer 
for its own defaults, and is entitled to be credited with its own 
payments.” He then cites the case of The United States v. 
January, above quoted. The case of The United States v. Ga- 
briel F. Irving et al. 1 How. (U. 8.) Rep. 250, was an action 
against the sureties of one Samuel Swartwout, late collector at 
vthe port of New York. One point cite: for the opinion of the 
Supreme Court, was whether the payments made by Swartwout 
subsequently to the 25th day of Marci, i334, should be applied 
to the discharge ‘of his indebtedness existing on that day, the 
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same accruing during his second term of office, or whether the 
same should be applied to the payment of his default accruing 
after that time. It appears that one Eckferd was one of the 
sureties on his bond, frem the 28th March 1830, to the 28th 
March 1834. The Supreme Court re-affirm. the doctrine laid 
down in United States v. January, “that the rule which applies in 
ordinary cases as te the application of payments, is not applica- 
ble to a case where different. securities under distinct ebliga- 
tions are interested.” Mclean, J., in delivering the opinion 
of the court, said, “‘ The collector is the mere agent or trustee 
of the government. He helds the money he recieves in trust, 
and is bound to pay it ever te the government as the law re- 
quires; and in the faithful performance of this trust the sureties 
have a direct iaterest, and their rights cannot be disregarded.” 
It will, however, be ebserved that in the case just cited, the 
collector had paid ever the funds without any special applica- 
tion or direction of them to the extinguishment of any particular 
‘indebtedness, se that altheugh the general language employed 
might cover-the case at kar, the facts of the case did not require 
it, so as to constitute it an authority, It is, however, persua- 
sive, as indicating the view of the learned judge delivering the 
opinion. » The-same judge had decided some three years be- 
fore that time the case of Myers v. The United States, which 
came up upon the circuit, and in which he held a similar doc- 
trine.—1 McLean’s Rep. 493. The authorities are collected 
by Messrs. Hare & Wallace, (1 Amer. Lead. Cases, 156,) who 
thus state the exception to the general rule: ‘“ That it will not 
apply to those cases in which the relations between the creditor 
and other parties to be affected are such as to make it part of 
the contract that there shall be a different application.” The 
examples they give, as affording an application of the principle 
asserted, are germain to the case at bar. They add, “‘ Thus, when 
a recieving or collecting officer has given bond with different 
sureties, for successive periods, and becomes a defaulter, pay- 
ments accruing due aad paid during the peried to which the 
second bend applies, are not as against the sureties, to be con- 
sidered as applied in the order of time so as to relieve the sure- 
ties in the first bond at the expense of those in the second, but 
must be credited to the obligation for which the second set of 
securities are bound; for the contract of the sureties is that 























each set is to be liable only for actual defaults during the period 
for which they were bound And however the accounts may 
be made up.and payments applied between the pfficer or prin- 
cipal debtor and the government or creditor, the amount of the 
default for which any set of sureties are to be made liable is to 
be ascertained by the difference between the monies. received 
andthe monies paid over; during the period for which they 
were sureties.” Citing in. addition to the cases above refered 
to, Seymour v. Van Slyck, 8 Wend. Rep. 404; Stone v. Sey- 
mour, 13 ib. 19; Barr et al. v. Howlin, Alcock & i 1975 
Williams vy. Rawlinson, 362-371. 

Thus stand the authorities upon the point, ai sinee it is 
quite clear that the American cases show a decided leaning in 
favor of allowing the sureties on the bond of 1847 the benefit of 
payments made from the collection of taxes ‘for that year, not- 
withstanding the collector‘and treasurer have both consented to 
apply them to the discharge of thecolleetor’s liability fer 1546, 
and as this view is so much more consonant with the justice of 
the case than the contrary, we have after the most mature de- 
liberation arrived at the conclusion that the court below erred in 
refusing to credit them with the $930 20 so misapplied. It 
will be remembered that in this case the treasurer himself col- 

‘lected the money from the tax-payers, so that no question can 
be predicated upon a want of notice as to the character of the 
funds; and the source from whence he derived the payment 
clearly indicated how it should have been credited:—1 Amer. 
Lead. Cases, 142; and- authorities. 

10. In conclusion, it may be well to add that it is not shown 
by this record how much of what is termed the non-resident 
tax was collected by Boring. He was not bound to collect that 
portion of the tax which this court has. declared in Wiley v. 
Parmer,'(14 Ala. 627,) could not constitutionally be collected, 
and if he failed to collect it, bis sureties cannot be chargeable 
by reason of such failure. 

. (‘These views have been expressed at greater length than 

desired, but-some of the principles involved are important and 
of first impression in this court. Moreover, our conclusion is 
different from that heretofore attained on the former investiga- 
tion, in respect te the application ef the payment to the treasurer. 
Let the judgment be reversed and the cause remanded. 
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TARVER ws. THE COMM’RS’ CT. OF TALLAPOOSA. 


1, A mandamus will be granted, whenever a clear legal right is shown, and 
there is no other legal remedy to enfurce it. 

2. Where by an act of the Legislature it is made lawful for the commis- 
sioners’ court of roads and revenue to impose such tax, in addition to that 
levied fur county purposes, as may be necessary to pay such sum of mo- 
ney as commissioners appointed to contract for the erection of county 
buildings had,in the discharge of that duty, rendered themselves liable to 
pay, the latter have a legal right to require said court to levy and collect 
a tax sufficient to discharge any liability that they may have thus incur- 
red. The words “it shall be lawful,” when used in a statute, are pe- 
remptory, in those cases in which the public or individuals have a right, 
de jure, that the powers confered shall be exercised. 

3. A mandamus is the only legal remedy by which the commissioners’ court 
of roads and revenue can be compelled to levy and collect a tax in their 
county. 


Error to the Circuit Court of Tallapoosa. Tried before the 
Hon. John J. Woodward. 


Tue plaintiff in error filed his petition in the Circuit Court 
of Tallapoosa, praying a mandamus against the commissioners’ 
court of reads and.revenue of Tallapoosa county, to compel 
them, to levy, collect and-appropriate a sum sufficient to pay a 
debt, contracted by the plaintiff as a commissioner, in building 
a court-house and jail for the county. The petition alleges that 
the plaintiff with other commissioners, one of whom is since 
dead, in the year 1837 contracted with Cameron and Mitchell 
to build for said county a court-house and jail for the sum of 
eighteen thousand dollars; that under said contract Cameron 
and Mitchell erected the buildings, and that the commissioners 
paid off all said debt except one note of $3,500, which was ex- 
ecuted by the plaintiff and other commissioners authorised to 
contract for the erection of the building; that believing the work 
was not done according to contract, they refused to pay this 
note, and Mitchell having died, Cameron as surviving partner 
brought suit on the note against the petitioner and the other 
commissioners, and recovered a judgment at the spring term 
1845 for twenty-five hundred dollars, besides cost of suit; that 
‘ at the rendition of said judgment all the commissioners thea in 
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life, except the petitioner, had left the State ; and that execution 
had been issued on the judgment and levied on the property of 
the petitioner alone. The petitioner further alleges that he has 
paid several sums out of his own funds upon this judgment, but 
that there is still a balance due and unpaid upon it. It is also 
stated that in 1846, on the application of the petitionér, an ordet 
was made by the conmmissioners’ court levying one hundred per 
cent. on the State tax for the year 1846, which order provided 
that twenty-two per cent. of this sum sheuld be paid on said 
judgment, whieh was afterwards done, and amountedsfo the sum 
of $702 35; that under a subsequent order the sum of $92 20 
was paid to the sheriff in part satisfaction of said judgment ; and 
that under another order the sum of $163 wes directed to be 
paid by the commissioners’ court out of the sale of the town 
lots, which said court declares to be all that is due the said 
court-house commissioners. The petition also alleges that there 
is still due and unpaid on said judgment the sum of $906, be- 
sides various sums of money advanced by the petitioner neces- 
sarily for the county in erecting the buildings, defending the 
suit, &c., and which amount in the aggregate to four thousand 
dollars. The petitioner also states that in all these matters he 
acted in his official capacity, and on account of the public inter- 
est of the county; that he has appropriated all the funds belong- 
ing to the public that have been received by him for the purpose 
of erecting said buildings, and that said buildings have been te- 
ceived and used by the county for six or eight years. ‘The pe- 
titioner further states that he has applied to the commissioners’ 
court to levy a tax, and appropriate such sum as is due to the 
payment of said judgment and the sums advanced by the peti- 
tioner out of his own funds in defending the suit, which they 
have refused to do, alleging that the other commissioners have 
funds belonging to the county sufficient to satisfy the same, 
which is denied by the petitioner ; but at the same time*he avers 
that if it should appear that any of the court-house commissioners 
have received monies for which they have not accounted, that 
the petitioner is in no way liable for it, nor does it constitute a 
ground why the court should not pass the order prayed for. 

A rule nts: was granted agaifist the commissioners’ court, who 
afterwards appeared by attorney and demurred to the petition, 
alleging that the facts stated in it did not entitle the plaintiff to 
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the writ. The court sustained the demurrer and dismissed the 
petition. 

Fautxner, for the plaintiff: 

The law made it the duty of the commissioners’ court to 
make the levy and appropriation prayed for in this case, and the 
law leaves them no discretion—See Exparte Simonton et al., 
9 Porter 390, and authorities cited in that case; also 5 Tobe 
Ch, 118; The People ex rel. Case et al. v. Collins et al., 19 
Wend: 56; The State v. Mayhew, 2 Gill’s Rep. 487; The 
People v. Supervisors of Columbia, 10 Wend. 363. The 
amount die is fixed by the judgment in the Circuit Court and | 
the affidavit, all which is admitted by the demurrer, and none 
of the legislation gives the court-house commissioners any rem- 
edy by which to enforce the performance of the duty by the 
commissioners’ court. ‘Mandamus is therefore the only remedy. 
See Cuthbert et al. v. Lewis, 6 Ala. 262, and the authorities 
there cited:—McCulloch v. Mayor of Brooklyn, 23 Wend. 458; 
Judges of Oneida C. P. v. The People, 18 Wend. 79. 

The expenses were incurred for the benefit of the county. 
The court-house and jail have for a number of years been used 
for public purposes. ‘The expense of attorneys’ fees in defend- 
ing the suit was a matter which was incurred in good faith and was 
sanctioned by the people of the county. ‘The county is there- 
fore compelled to pay the amount yet due on the judgment, and 
also to reimburse plaintiff in the amount paid out by him.—See 
Bright v. Supervisors of Chenango, 18 Johns. 241; also Hall 
v. The Supervisors of Oneida, 19 ib. 259. 


Lertwicn, for the defendants: 

Where a discretion is vested in an inferior jurisdiction, and 
that discretion has been exercised, a mandamus will not be 
granted, because the court cannot control and ought not to co- 
erce that discretion.—3 Binney, 273; 5 ib. 103; 1 Sergeant & 
Rawle 187; 5 Halstead 58; 2 Bibb, 573; 2 Pickering, 244}; 2 
Dallas, 42; 9 Peters, 602; 12 Johns. 416; 1 Cowen, 423; 6 
ib. 392; 7 ib. 373; 19 Johns. 259; 18 Wend. 79, (overruling 
the case in 5th Wend. 114, and 10th ib. 363, and all other cases 
conflicting with the above principle.}—4th Term Rep. 448; 7 
East. 92; Chitty R. 34; 2 ib. 250; 4 Barn. & Alderson, 300— 
see 19th and 23d Wend. cited by counsel opposed. 
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Relator must show a legal right to recover.—7 Term Rep. 
48 ; Ib. 543; 3 Barn. & Ald. 220. There is no averment of a 
legal right to recover. It is only by inference that such a con- 
clusion can be arrived at, and such an intendment ought not to 
be made. The application vught to show how the act creating 
commissioners provided for the payment for building the court- 
house and jail. Perhaps some special appropriation or fund 
has been made or set apart for. that purpose. It is true the re- 
lator avers that the commissioners’ court ought to,.make an ap- 
propriation and that it is their.duty to do so. But whether it be 
a legal or moral duty is left entirely to inference, and according 
to the rules of construction, that inference should be against the 
party pleading. 

There ought to be an averment of a want of legal remedy, for 
if there is a legal remedy a mandamus cannot be granted ; but 
there is no such averment in the record, and the court cannot 
infer that a legal remedy is wanting. 








DARGAN, C. J.—An application for a mandamus will only 
be granted when the petitioner shows a clear legal right and 
there is no other legal remedy to enforce it. _-Ezparte Jones, 1 
Ala. 15, and cases there cited ; Cuthbert et al. v. Lewis, 6 Ala. 
262 ; Spence v. Terry, 13 Ala. 805. We have therefore only 
to Soosiee whether the petitioner has shown a specific legal right 
and whether the law has provided any other remedy to enforce 
it. Ifthe right is shown and there is no other remedy, the writ 
ought to be granted. 

By the act of the 12th of January. 1833, commissioners were 
appointed for the county of Tallapoosa with power to contract 
for and recieve in behalf of the county one hundred and sixty 
acres of land for the purpose of erecting public buildings for 
the use of the county. They were authorised to contract for 
the building of a court-house and county jail, and were required 
to superintend the work; and the commissioners’ court were 
required to levy a tax to pay the expenses of the buildings, if 
the proceeds of the sales of lots, that the commissioners were 
authorised and required to sell, were insufficient for that pur- 
pose. By the act of the L4th of January 1834, other commis- 
sioners were appointed, with the same powers. By the act of 
1841, other commissioners were appointed, amongst whom was 
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the petitioner, and from the preamble of the act it appears that 
these commissioners had in 1837 without authority proceeded 
to perform the duties required by law of the commissioners be- 
fore that time appointed. But this act confirms all they had 
done and. invests them with the same powers that had been 
given to those. previously appointed. It also authorised them 
to collect and recieve all monies due for town lots and to apply 
the same to the erection of the court-house and jail, allowing 
them compensation for their services. By an act passed the 
13th February 1843, it is enacted, ** That it shall be lawful for 
the cothmissioners’ court of roads and revenue of the county of 
Tallapoosaito impose such tax in addition to the tax levied for 
county purposes; as may be necessary to pay any amount of 
money that the court-house commissioners of said county may 
be liable to pay for building the court-house and jail. Under 
the authority of these several acts, the petitioner with the other 
commissioners contracted with Cameron & Mitchell for the 
erection of the county buildings, agreeing to-_pay them $18,000. 
The buildings were completed and were recieved and used by 
the county. The petitioners paid from the proceeds of the sale 
of the lots the amount agreed on,’ less the sum of thirty-five 
hundred dollars. ‘This amount they declined paying on the 
ground that the work was not completed according to conrtact. 
A suit was instituted against them and a judgment finally ren- 
dered for twenty-five hundred dollars. The commissioners’ 
court has levied a tax and paid a part of this judgment, but re- 
fuses to pay any more or to levy a tax for that purpose. It is 
also shown in the petition that the plaintiff has expended his 
own money in the defence of the suit and superintending the 
work. These are the material allegations of the petition, to 
which there was a demurrer, which was sustained. We think 
it very ¢lear that it is the duty of the commissioners’ court 
under these facts to levy and collect a tax sufficient to pay the 
amount of the judgment still unpaid, as well as such amount as 
may be justly due to the petitioner, and that he has the legal 
right to demand of them the performance of this duty. It is 
not to be understood that the act of 1843 gives to the commis- 
sioners’ court a discretion to levy a tax for this purpose or not, 
as they may see fit. It is true the language of the act is, that it 
shall be lawful for the commissioners’ court to levy a tax, &c.; 
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but it is well settled that the word may, or the words, it shall be 
lawful, are peremptory when used in a statute, where the pub- 
lic or an individual has a right de jure, that the powers confered 
bythe act should be exercised.—Exparte Simonton, 9 Porter, 
390; 1 Ver. 152; 5 John. Ch. Rep. 113. ©The facts set forth 
in the petition, and which we are to consider as true, as they 
were demurred to, show that the petitioner has a legal right 
to require the commissioners’ court to levy and collect a tax 
sufficient to pay the amount due on the judgment, as well’ as 
such sum as the petitioner has paid, if any, on account of his 
individual liability as commissioner, incurred in the discharge 
of his duties as such. This is his legal right, and there is no 
other remedy by which it can be enforced—consequently a man- 
damus is the proper remedy. 

In the condition in which the cause is now presented to us, 
we cannot examine the question raised by the argument of the 
defendants’ counsel, whether the petitioner is bound for the 
public money that may have come to the hands-of the other 
commissioners and not accounted for by them? This, as well 
as any other questions respecting the amount due, car only be 
examined upon a trial of the merits. But the facts set forth in 
the petition entitle the plaintiff to the writ, and the court erred 
in sustaining the demurrer. 

Letthe judgment be reversed and the cause remanded. 








Curtroyn, J., not sitting, having been of counsel before his 
election to the bench. ? 
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McCALL vs. Doz ex Dem. PRYOR. 


1. A prior possession of land, accompanied with acts of ownership, by one 
from whom the plaintiff deduces title, will authorise a recovery against 
a defendant, who is afterwards found in possession without any claim or 
title to the premises. 

2. Where one is shown to have been in the prior possession of land, exer- 
cising acts of ownership, and others are afterwards found in possession 
of the same premises, the presumption, in the abeence of evidence of 
an adverse claim, is that the possession of the latter is in subordination 
to that of the prior occupant. 

3. Where on the trial of an ejectment, it is shown that one, upon whose 
mere presumptive title the plaintiff relies, left the possession of the land, 
the question whether or not he left it animo reverlendi is for the consid- 
eration of the jury, but the court may decide, whether or not, from the 
facts of the case, such a question arises. 

4. Where the question of the animus revertendi, arising upon the relin- 
quishment of the possession of land by the presumptive owner, appears 
not to have been made, but waived in the primary court, it will not be 
pronounced on in this court. 


Error to the Circuit Court of Lowndes. Tried before the 
Hon. Geo. W. Stone. 


Tus was an action of ejectment instituted by the defendant 
against the plaintiff in error to recover the possession of a par- 
cel of land in the county of Lowndes. The facts are suffi- 
ciently stated in the opinion of the court. 


Bo.tne, for the plaintiff in error : 

1. Plaintiff in an action of ejectment must recover on the strength 
of his own title, and if this is not sufficient to enable him to 
maintain the action, it is unimportant what the title of the de- 
fendant is.—Brock et al. v. Younge et al. 4 Ala. 584. 

2. Henry Hall’s possessory interest was gone when he left 
the land, and he was out of possession, and the land was occu- 
pied by others when he made his deed to Amy Hall. Amy 
Hall had no title, consequently defendant in error has none.— 
See authorities collected in the opinion of this court when this 
case was tried before; see, also, 2 Kent’s Com. 318-25; Gro- 
tius Jure, B. & P. b. 2, c. 3, s. 4; Mare Liberum, |. 5; Myers 
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et al. v. McMillan’s Heirs, 6 Dana, 686; see, also, Sowder v. 
McMillan’s Heirs, 4 Dana, 658. 

3. As to whether Henry Hall left with an intention of return- 
ing, should have been left to the jury, but the court took upon 
itself to decide this, which was a fact. If Hall did not intend 
to return, it is clear defendant in error has no title. 








Pryor, for the defendant: 

The possession of Henry M. Hall, from 1834 to 1837, and 
the erection of valuable improvements, are prima facie evidence 
of title in him. Prima facie evidence of a fact is conclusive 
in the absence of rebutting evidence. From these then the law 
presumes Henry M. Hall had title to the premises during the time 
he was in possession. This presumption of law did not cease 
when he went out of possession, and other parties were found 
in possession. ‘To destroy this presumption it was. necessary 
to prove title out of him, or to prove facts which would author- 
ise the presumption that he had no title; in other words, facts 
which were sufficient to destroy the presumption of title in him. 
No facts would be sufficient to destroy this presumption unless 
they-were iaconsistent with the presumption. New title was 
presumed to be in Henry M. Hall. It could not pass out of 
him except by an actual conveyance, by descent, or by presump- 
tion of law. There was no evidence of a conveyance nor of a 
descent. ‘Title remained in him then after he went out of pos- 
session, unless facts were proved that would authorise the pre- 
sumption that the title had passed out of him. After the title 
was presumed to be in him, the only facts upon which any pre- 
sumption could be founded were that he was out of possession 
and others in possession from 1837 to 1842, when be executed 
the deed to Amy G. Hall. It does not appear by evidence in 
what character these parties held possession. The law then in 
the absence of all evidence of the character of their possession 
fixes by presumption the character; for in the absence of evi- 
dence to explain the possession, the law always presumes the 
character of the possession. The law from the possession of 
tall presumes he had title. ‘The law will not make any pre- 
sumption inconsistent with the presumption of title in him, un- 
less facts be proved which are inconsistent with this presump- 
tion of title. No facts were proved that are inconsistent with 
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such presumption. ‘ The fact that other parties were in posses- 
sion after he went out of possession, is perfectly consistent with 
the presumption of title in him, and cannot therefore authorise any 
presumption inconsistent with that presumption. Title may 
well-be in one and possession in another. ‘These two facts are 
perfectly compatible with each other. It is quite immaterial 
how a party acquires title, whether by presumption of law or 
otherwise ; when it is once in him, it remains fixea there until 
facts are proved which are inconsistent with the existence of 
title in him; for certainly no fact consistent with such title can 
tend to destroy the title, and every fact relating to the title or 
the possession is either consistent or inconsistent with such title. 
In the total absence of all evidence to explain the character of the 
possession held by the parties who were in possession after Hall 
went out in 1837, the law presumes they held under him, for 
it must draw some presumption consistent with the presumption 
of title in him, as no fact inconsistent with such presumption was 
proved ; and that they held under him is the only presumption 
the law could draw consistent with the presumption of title in 
him. From the change of possession the law can make no 
presumption inconsistent with the title in Hall, for such change 
was consistent with his title. A change of possession differs 
from an abandonment. Merely going out of possession will 
not destroy the presumption of title founded upon possession, 
for there is nothing inconsistent between such presumption and 
the going out-of possession. ‘Title in Hall and the subsequent 
possession of others, are perfectly consistent. 

If Hall had abandoned the premises, then his title being 
founded on possession and claim of title, would have ceased 
with the possession and claim of title, because his title would 
have rested on his possession and on his tatent. By the aban- 
donment which necessarily implies a change of intent, his title 
would have ceased. ‘To destroy the presumption of title founded 
on possession upon the ground of abandonment, it must be 
proved affirmatively by the party who insists on the abandon- 
ment, that there has been an abandonment of the possession, or 
that the party after a change of possession has abandoned his 
claim to the land. It devolves upon the party who insists up- 
on the abandonment to prove one of these facts affirmatively. 
To prove either of them, facts must be adduced sufficient to es- 
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tablish the abandonment, and such facts must be inconsistent with 
the presumption of ttle in Hall. The change of possession, or 
the mere fact of being out of possession whether there be a 
change or not, is not sufficient to destroy the presumption of 
title, because the change, or the fact, is consistent with the title. 
Something else therefore must be proved. In this case noth- 
ing was proved but the change of possession. ‘There is no 
‘evidence to prove the character of the change. In the absence 
of such evidence the law presumes the character of the change. 
As the change is perfectly consistent with the presumption of 
title in Hall, the law cannot and will not make any presump- 
-tion as to the character of the change, inconsistent with this 
presumption. The only presumption the law can make from 
the change of possession, consistent with the presumption of 
title in Hall, is that the parties who were in possession afier he 
went out held under him. This is the only presumption that 
could be drawn, consistent with his title. 

The possession of the parties who were in after Hal! went 
out, was either consistent or inconsistent with the title of Hall. 
If consistent, then the title of Hall remained unaffected by the 
change, and he could have maintained ejectment against the par- 
ties in possession. If he could have maintained ejectment, he 
could convey to Amy G. Hall. His deed to her therefore 
conveyed a good title, if the possession of the parties who held 
possession at the time the deed to her was executed, was con- 
sistent with the presumption of title in Henry M. Hall. The 
possession of these parties could not be inconsistent unless they 
held the lands adversely. They could not hold adversely un- 
Jess they held under a claim of title in themselves, or under 
other parties who claimed title. There is no evidence of a claim 
of title by the parties in possession at the time the deed was 
executed, nor of their possession under parties who did claim 
title. Then there was no adverse possession. Unless there 
were adverse possession, the possession was necessarily con- 

sistent with the presumption of title in Henry M. Hall; and if 
title were in him, and the lands were not held adversely, he 
could convey to Amy G. Hall. 








PARSONS, J.—Possession of land is prima facie evidence 
of right. A prior possession under a claim of right short of the 
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period which creates a bar under the statute of limitations, will 
prevail over a subsequent possession, when no other evidence of: 
title appears on either side.—Smith v. Lorillard, 10 Johns. 339.! 

‘It appears that Henry M. Hall went into possession of the 
land for which this action was brought .in the year 1833, andi 
made valuable improvements and built a fine house thereon.: 
It also appears that the defendant below, who is the plaiutiff im 
error, was subsequently in possession, but without having or 
claiming any right, so far as appears. According to the case! 
eited, and many others that might be cited, H. M. Hall upon‘ 
these facts could have recovered the lands from the defendant: 
below by the action of ejectment. But it further appears that. 
H. M. Hall conveyed the lands to Amy Hall in 1842, and that: 
afterwards they were sold under a judgment and execution’ 
against her and purchased by and conveyed, as we understand: 
the bill of exceptions, to Mr. Pryor, the lessor of the plaintiff 
below. Upon all the facts as yet stated the plaintiff below! 
could maintain ejectment against the defendant below, — 
authority of Badger v. Lyon, 7 Ala. Rep. 

- It appears, however, that H. M. Hall went out of siddeneabad 
in 1837 and that the lands.were occupied by others whose: 
names, with the exception of that of the plaintiff in error, are; 
not mentioned, to the time of the trial. It does not appear that 
they claimed any right, or whether they held under or against; 
H. M. Hall, or those who acquired his right as already mens: 
tioned. It cannot be presumed that those persons entered or’ 
held adversely to H. M. Hall or those who acquired his right; 
but we think the cases of Badger v. Lyon and other cases tent 
strongly to show that they must be intended to have entered: 
and held under H. M. Hall and those who successively ac 
quired his title, they being the presumed rightful owners.—See 
Jackson ex dem. Gansevoort and others v. Parker, 3 Jobns, 
Cases, 124 ; Humbert v. Trinity Ch. 24 Wend. 587; Jackson 
v. Sharp, 9 Johns. R. 163; Jackson v. Harder, 4 ib. 203; 4 
Halstead R..149. 

'» The counsel of the plaintiff in error now insists that H. M 
Hall left the lands in 1837, without the animus revertendi, and 
so lost his rigit, and consequently that his deed to Amy Hall 
conveyed no title; or at least that the question.of the animus — 
revertendi should have been left.to the jury. | , 

35 
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» It appears by the bill of exceptions. that the defendant below 
on the trial asked the court to charge the jury, that the plaintiff 
had not made out such a case as would entitle him to recover, 
which the court refused, but instructed the jury that the plain- 
tiff bad proved such a title as would authorise him to re- 
cover against the defendant,—te which the defendant ex- 








» It is contended for the defendant in error, among many other 
things, that if there was any question of the animus revertendi in 
the case, it was one which the coust might decide, and for this 
the cases of Badger v. Lyon, 7 Ala. and Smith v. Lorillard, 10 
Johns. R. 339,.are relied on. We do not concur with the 
¢ounsel on either side; not with the counsel for the plaintiff in 
error, because upon the whole evidence we hardly think the 
question arose, but if there was any evidence in the whole’case 
that H. M. Hall left without the animus reveriendi, it is our in- 
ference from the bill of exceptions, that this question was not 
made on the trial. We can hardly think the question arose 
upon the @vidence of the case, because we think that he and 
those who are presumed to have held under him had posses- 
sion the whole time. The bill of exceptions states that it was 
proved by the plaintiff below that H. M. Hall went out of pos- 
session in 1837; but we understand this to mean that he left the 
place, and nothing more. We do not suppose that it was in- 
tended to negative the fact of legal or constructive possession. 
The ordinary meaning of the language does not go so far. Had 
it been proved that those nameless persons who succeeded H. 
M. Hall in the actual possession, entered or held adversely, 
then the inference might have been different. The circumstan- 
ces of this case are strongly opposed to the idea that H. M. Hall 
intended to abandon these lands, because while he lived on or 
occupied them, he made valuable improvements and built a fine 
house; thus perhaps doubling their value. There is no proof 
of any other: tile, which might have induced him to leave.— 
Judging from the amount of damages recovered in this action, it 
iato be presumed that the lands were of considerable annual 
value, and lastly, H..M. Hall conveyed the same lands to Amy 
Hall in1842, no one then or at any previous time appearing to 
hold against him; and this conveyance in 1842 is before the 
defendant went into. possession,-as we are bound.to presume 
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from the bill of exceptions, which says nothing as to the time 
when he entered. If going out of possession under these cir- 
cumstances, is a fact which ought to have been left to the jury, 
in reference to the question of H. M. Hall’s intention to aban- 
don the premises, we have no hesitation in saying that it could 
not, under the circumstances, have created a presumption of 
such an intention. The plaintiff in error at most therefore only 
lost the benefit of evidence tending to such a presumption, but 
which was not sufficient to sustain it. The cases of Badger v. 
Lyon, and Smith v. Lorillard, supra, do not show that the 
court may decide the question of the animus revertendi, but it 
may be collected from them and ether cases that the court may © 
decide whether or not the question arises in a cause. There 
may be no evidence relative to the question, and then certainly 
the court may say se. It is not necessary in this case to decide 
whether there was any evidence tending in some very small 
degree to prove the want ef the animus revertendi. If any, there 
was not enough to create a presumption of the fact, and there- 
fore it was very proper in the defendant below not to make that 
defence. i does not appear by the bill of exceptions that he 
did defend on that ground, but from what is stated we infer that 
he did not. No charge was asked or excepted to which seems 
to have had the smallest reference to it: But on the contrary 
it is.stated in the bill of exceptions that “‘ there was no evidence 
that Henry Hall had ever had any paper title, and the only 
question in the case was whether the possession of four years 
and valuable improvements, &c. made by Henry Hall, created 
such 2 presumption of title in him as to vest a presumptive title 
in Amy Hall, by virtue of his deed.”” The inference from this 
and from the circumstances of the case is very strong that the 
question of the animus revertendi was not insisted on or made in 
the Circuit Court, but waived there. In Inge v. Murphy, 10 
Ala. 886, it was held that when the question arising out of the 
possession of property for three years, under an unrecorded 
deed, is not rajsed before the jury, it will not be pronounced on 
in this court: And in Griffin v. Doc ex dem. Stoddard & Mur- 
phy, 12 Ala. 733, it was held that an objection that a deed was 
not proved and recorded, within the time prescribed by law, 
eannot be made in the appellate court, if not raised in the pri- 
mary court. And because we infer from the circumstances of 
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the case and from the bill. of exceptions that the question was 
not made below, we affirm the judgment. 





Darean, C. J., not sitting in this case. 





LONG vs. ROGERS. 


1. A charge, falsely and maliciously prefered, that will authorice a justice 
to issue his warrant and have the accused brought befure Lim for « xam- 
ination, touching a matter that will subject him to a criminal proseen- 
tion, is sufficient to sustuin an actiun on the case for a malicious prose- 
cution, without regard to the grade of the offence, or the technical ferm 
in which the charge is prefered. 

2. The unlawful taking and detaining of a person, mesons his consent, will 
support an indictment for assault and battery. 

3. It is not necessary in a declaration for a malicious gresecitlen to de- 
scribe by name the offence with which the plaintiff was charged, nor to 
"draw the legal conclusion resulting from the act of the prosecutor. 

4. Ap averment in a declaration for a malicious prosecution of an exami- 
nation of the plaintiff before a justice of the peace, touching the ale; ed 

‘offence; and a discharge by himi therefrom, is a sufficient averment that 
the prosecution is ended. 

§. It is competent for the plaintiff, in an action for a malicious prosecu- 

_ tion, to disprove the cliarge prefered against him by the defendant, for 
the purpose of showing the want of probable cause and to raise the 
presumption of malice. . 

€. Where the charge, upon which an action for a malicious prosecution is 
founded, is that of unlawfully taking away and detaining the defendant’s 
daughter without her consent, the declarations of the daughter made 
about the time of the alleged abduction, conducing to show her willing- 

_ ness to go, are admissible as part of the res gesia. 

7. It is the duty of the court, when requested, to expound any written i in- 
strument, that is in evidence before the jury, and a refusal to do so is 
erroneous. 

8: Where an error is shown to have been committed by the court below 

 Wagaiast the party complaining, the judgment will be reversed, unless 8 
satisfactorily appears that no injury has resulted therefrom. 


Error, to the Circuit Court of Butler. Tried beter: the 
Hon. Nathan Cook. 
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Tuts was an action for a malicious prosecution and was in- 
stituted by the defendant against the plaintiff in error. - The 
declaration, which is fully set forth in.the opinion of the court, 
was demurred to, but the demurrer was overruled. By the bill 
of exceptions it appears, that the plaintiff below introduced in 
evidence an affidavit, made by the defendant before a justice of 
the peace, charging the plaintiff and others with having taken 
his daughter from his premises and detained her without her 
conseni, and the warrant issued thereon ; and proved his arrest, 
trial and discharge. He then offered to prove by a witness, 
Briggs, that, before the daughter left the premises of the defend- 
ant, he had carried messages from her to Leaird, one of the 
persons charged in the affidavit and warrant, and from him to 
her, tending to show a willingness on her part to run away with 
Leaird, and also to prove what those messages were, to which 
the defendant objected, but the objection was overruled and the 
testimony allowed to be given. 

The court refused, at the request of the defendant, to state to 
the jury the offence with which the affidavit charged the plain- 
tiff, or to instruct them that they must look to the affidavit alone 
to ascertain what that charge was, but charged them that they 
might look to the affidavit and all the circumstances and deter- 
mine for themselves, what the charge was, which the defendant 
had prefered against the plaintiff. To the ruling and charge 
of the court and to the refusal to charge as asked, the defend- 
ant excepted, and now assigns them as error. 


Exmore & Yancey, for the plaintiff: 

1. A demurrer to a plea opens the preceding pleadings; and 
the court will then look to the plaintiff’s right to recover on the 
matter set out by him.—1 Chitty’s Plead. 668; Cummins v. 
Gray, 4 Stew. & Porter, 397. 

2. The charge prefered against the plaintiff, as shown in the 
declaration, is not known as a criminal offence, either to the 
statute or common law. 

3. The term ‘free person” in the 24th section of chapter 
3d of the criminal code, ineans a free black—construed in con- 
nection with the succeeding sections 25, 26.and 27, and from the 
use of the tern “‘ person”’ to designate a white person, in our. 
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constitution, and other parts of the criminal code, such would 
appear to be the meaning. 

4. ‘This action can only be supported for a malicious prose- 
eution, or some legal proceeding, before a court competent to 
try the issue. If the proceeding is coram non judice, the rem- 
edy is trespass.— Duckworth v. Johnson, 7 Ala. 578—see 2d 
Chitty Plead. marg. p. 608, note y; McNeely v. Driskill, “ 
Blackf. 259; Turpin v. Remy, 3 ib. 210; 3 Esp. Rep. 165-6 
leigh v. Webb, ib. 165; 1 Chitty Plead. marg. p. 133; Bodwell 

v. Osgood, 3 Pickering, 379. 

5. The declaration should aver in plain terms, that defend- 

ant charged plaintiff with a criminal offence, by the name or 
description given to it by law: A mere statement of the acts of 
the defendant, without drawing the legal canclusion from them, 
is cause for demurrer.—1 Chitty Plead. 304; Turpia v. Remy, 
3 Blackf. 210. 
' 6. It is necessary to aver that the prosecution is at an end.— 
1 Chitty Plead. marg. p. 679; Ragsdale v. Bowles, 16 Ala. 62; 
2 Greenl. Ev. § 452; Chitty’s Forms, (2d val.) 606; Smith v. 
Shackleford, 1 Nott & McCord, 36; Morgan v. Hughs, 2 Term 
Rep. 226. 

7. A warrant issued by a magistrate for an offence not charged 
in the affidavit of defendant, will not authorise this action, in 
the absence of proof that defendant urged its issuance.—Mc- 
Neely v. Driskill, 2 Blackf. 259; Bennett v. Black, 1 Stew. 494. 

S. The declarations, or conversations of Sarah Ann and of 
Leaird, as detailed by Briggs, were in the nature of hearsay and 
inadmissible.—Phillips’ Ev. 1 vol. p. 229, n. 432; Ib. (2 vol. 
part 1, note,) 444; Fitch v. Chapman, 10 Conn. 8; Woodward 
v. Paine, 15 Johns. 493. 

9. The affidavit made by defendant, not only did not charge 
plaintiff with being about to carry Sarah Ann out of the State, 
“forcibly and against her will,” but expressly. made that com- 
plaint against Leaird. That part of the charge asked should 
therefore have been given by the court. 

10. The construction of written instruments in evidence is 
solely the duty of the court.—Branch B’k Mobile v. Boykin, 9 
Ala. 320; McCoy v. Lightner, 2 Watts, 347; Fowle v. Bige- 
low, 10 Mass. 384; Moore v. Miller, 4 Serg. & R. 279; Wat- 
son v. Blaine, 12 ib. 131. 
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Warts, for the defendant: 

1. The declaration was good; the charge as shown by the 
declaration, made by Long against Rogers, if it'does not amount 
to abduction under the statute, does charge the commission of 
an assault, or assault and battery—a fulse imprisonment—and 
this is sufficient to authorise case against the prosecutor.—See 
Randall v. Henry, 5 Stew. & Porter, 367, which in principle 
cannot be distinguished from this—-see, also, Morris v. Scott, 21 
Wend. 281; Wood v. Weir et al. 5 B. Monroe, 544; Secor v. 
Babcock, 2 Johns. R. 203; Stone v. Stevens, 12 Conn. 219. 
It is only necessary to set forth the offence charged in the affi- 
davit.—See 1 Stew. & Por. 255. 

2. The facts stated in the declaration show clearly that the 
prosecution was ended, and the prisoner discharged. ‘The word 
acquitted applies solely and technically to the action of a petit 
jery: discharge is the proper word when used in reference to a 
jedge or justice—See Ragsdale v. Bowles, 16 Ala. 62. The 
declaration shows that Rogers was discharged after judicial in- 
vestigation, and it shows what was the character of that investi- 
gation.—See Ragsdale v. Bowles, supra. Discharge by jus- 
tice sufficient.—See Lages v. Briggs, 4 Metc. 421; Clarke v. 
Cleveland, 6 Hill, 344; Murray .v. Luckey, 2 Murph. 368; 
Watt v. Greenlee, 2 Hawks, 186; 4 ib. 83; Johnson v. Martin, 
3 Murphy, 248; Leedig v. Rawson, 1 Scam. 272; Miller v. 
Brown, 3 Miss. 127. 

3. The testimony of Briggs was clearly admissible, for it 
tended to negative directly the charge made in the affidavit of 
Long. The declarations of the the daughter at that time con- 
stituted a part of the res geste, and perhaps in no other way 
could the willingness or unwillingness of the daughter, or lawful- 
ness or unlawfulness of the taking be proven.—See Rembert & 
Hall v. Brown, 14 Ala. 360. 

4. The court was not bound to construe the affidavit. If 
the plaintiff in error desired the construction of the court, he 
ought to have asked a specific charge on that subject. He ought to 
have asked the court to charge that the affidavit did not support 
the allegation in the declaration in reference to this matter. It 
is clear, however, that either the affidavit or warrant, which are 
both made a part of the bill of exceptions, does support the al- 
legation of the declaration; so far as the charge made by Long 
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is concerned, the affidavit and warrant agree substantially. The 
eharge given then was favorable to the plaintiff in error; at any 
penettabaiigtenienedind any barm, and there- 
peeonanae complain. 7 


8 “ CHILTON, J.—This, was an action on the case for a ma- 
licious prosecution. The.declaration, the sufficiency of which 
is_called in question by the pleadings, contains but one count, 
and substantially avers that the defendant, maliciously intending 
to injure the plaintiff, &c., on the thirty-first;day of August 1948, 

‘im the county of Butler, falsely and maliciously, and without any 
reasonable or probable cause therefor whatever, charged the 
plaintiff with having (in connection with others) on the night of 
the 28th day of August, A. D. 1848, unlawfully takeo from the 
premises of said defendant his, the said defendant's, beloved 
daughter Sarah Ann, and that the said defendant had good rea- 
gon to suspect that the said Sarab Ann was confined away from 
her parents, with intent to carry ber out of the limits of this State, 
against her will and consent, and upon such charge thus cause- 
lessly. prefered, the defendant maliciously &c. caused the plain- 
tiff to be arrested by his body and to be detained in custody be- 
fore one Shagard, an acting justice of the peace, in that behalf 
duly, qualified to hear and determine the cause &c., and then and 
there before said justice of the peace, falsely and maliciously 
and without any reasonable or probable cause, accused the said 
plaintiff of the said crime. The declaration then avers the issu- 
ance.of the warrant by said justice at defendant’s instance, the 
arrest by an officer under it, and imprisonment twelve hours, his 
examination before such justice upon the charge alleged, upon 
which examination, it is alleged, ‘* there being no reasonable or 
probable. cause against the said plaintiff, he, the said plaintiff, 
was then and there discharged by the said justice from such im- 
prisonment, and out of custody from said charge: By means 
of which,” &c. &c. 

.« The. first objection taken to this declaration is that the 
charge made by the defendant before the justice against the 
plaintiff,.as set forth in the count, does not constitute a criminal 
offence as known either to the statute or common law. It is un- 
necessary. for us to go into an inquiry to ascertain whether the 
facts \set out. as constituting the charge made against the plaintiff 
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would, if'true, make the party guilty of any of the statutory of- 
fences against abduction of children or kidnapping. It is‘alto- 
_ gether sufficient, so far as concerns the maintenance of this ac- 
tion, if the charge falsely and maliciously prefered be such as 
authorises the justice of the peace in the legitimate exercise of 
his jurisdiction to issue his warrant and cause the party to be ar- 
rested by his body, and brought before him for examination, 
touching-a matter subjecting the party accused to a criminal 
prosecution or indictment. It matters not whether the charge 
be fora felony or misdemeanor, except as affecting the damages 
to which the party may be entitled. In prosecutions for the for- 
mer (felonies,) we know, most usually the party’s loss of reputa- 
tion forms not an inconsiderable circumstance before the jury in 
the estimation of the damages; whereas in cases of misdemeanor 
it may not be at all involved. Ifthe charge prefered involved 
no violation of the criminal laws of the State, upon which the 
justice might well issue bis warrant for the apprehension and ar~ 
rest of the accused, then, it is said, that this is not the 
proper form of action; the justice would have had no jurisdic- 
tion of the case, and both he (if he acted corruptly) and the 
party who procured him to act, would be liable in trespass,{not 
ease.—Johnson v. Duckworth, 7 Ala. Rep.'578, and cases there 
eited, We however have no hesitation in saying that the com- 
plaint, as set out in the declaration upon which the justice of 
the peace issued his warrant, does embrace an offence for which 
the justice might well have bound the plaintiff to have appeared 
at the next Circuit Court, if the evidence had sustained it, to 
have answered an indictment for an assault and battery upon 
the person of the prosecator’s daughter, alleged to have beew 
unlawfully taken from bis premises and detained without her 
eonsent.—1 Saund. Pl. & Ev. 104; 1 Saund. Rep. 14, note 3; 
ib. n. c. (6 ed.); Bouv. L. Dic., title Battery. In Randall v. 
Henry, 5 S. & P. 367, our predecessors held that information 
charging any offence for which a party may be arrested and 
prosecuted, will furnish ground for an action of malicious pros- 
ecution irrespective of the grade of the offence charged, or of 
the technical accuracy of the warrant issued thereon.—Ib. 380. 
The second objection made to the count is that the decla- 
ration merely sets out the facts, but does not describe the offence 
by name for which the party was prosecuted, nor draw the legal 
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conclusion from the acts of the prosecutor. The general rule 
of-pleading requires that facts only are to be stated, and not ar- 
guments or inferences or matiers of law.—1 Chitty’s Pl. 214, 
221,540; 1 Saund. Pl. & Ev. 415; 5 Term Rep. 623. This 
Objection cannot be sustained. The case of Turpin v. Remy; 
3 Biackf. Rep. 210, which seems to require that the declaration 
in-such case should state the offence for which the plaintiff was 
' prosecuted by the technical name or description given to it by 
law, is not supported by any authority cited, and in our judg- 
ment is opposed to the current of decisions upon that point. 

But it is insisted that the declaration is defective in not 
showing that the prosecution is at an end; that the averment of 
the plaintiff’s discharge before the magistrate is insufficient to 
warrant this action. It is certainly necessary for the declaration 
to show that the prosecution is ended, (1 Chit. Pl. 679, ib. 133,) 
and if it merely show that the prosecutor caused the plaintiff to 
be released and set at liberty, and that said prosecutor wholly 
abandoned said prosecution, this is not sufficient, as we held in 
Ragsdale v. Bowles, 16 Ala. Rep. 62. It does not show that 
the case or prosecution was ended, for the court or justice before 
whom it was pending might, notwithstanding the prosecutor’s 
unwillingness, proceed upon the case, if he deemed the public 
interest required it. But such is not the case before us. Here 
the declaration avers a prosecution before a justice, an examina- 
tion before him into the alleged causes of complaint, and that 
the magistrate in the exercise of a rightful jurisdiction discharged 
the party. This ends that prosecution. - The party, if impro- 
perly discharged, may be held to answer an indictment for the 
same offence, but this is matter which the defendant should avail 
himself of, and it is not incumbent on the plaintiff to aver that 
no indictment was ever found upon the charge, or proceeding 
had thereon in any other court. We think a discharge by the 
justice of the peace, upon an examination into the alleged causes 
of the plaintiff's arrest, is altogether sufficient. Nothing further 
ean be done with that prosecution. The party being discharged 
by the justice puts, as the books call it, wn end to the prosecu- 
tion. This view is fully sustained by a very well considered 
ease in the Supreme Court of New York, in which Cowan, J. 
says—‘the technical pre-requisite is only that the particular 
prozecution be disposed of in such a2 manner that it cannot be 
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revived, and the prosecutor must be put to a new one.” —Clark 
v. Cleaveland, 6 Hill’s Rep. 344-7. The cases on the brief of 
the defendant’s counsel) sufficiently show that this averment is 
sufficient. Besides, there are several cases in our own court 
where actions of the kind have been maintained, but the specific 
objection does not appear to have been directly presented. In 
Collins v. Fowler, 10 Ala. Rep. 858, a demuirer was interposed 
to the declaration, but the court merely say the points were not 
pressed at the bar, and required no consideration. It is said, 
“the sting of such actions is malice and falsehood, and the injury 
done in pursuance thereof.”"—Smith v. Cottrell, 2 Wils. 376; 
Morris v. Scott, 21 Wend. 281; Elsee v. Smith, 1 Dowl. & 
Ryi. 97. ‘There must be “malice either express or implied, 
want of probable cause, and an injury sustained by the plaintiff, 
on account of the malicious prosecution, in his person by im- 
priseament, his reputation by the scandal, or in his property by 
the expense.—Selw. N. P. 1079; Clark v. Cleaveland, 6 Hill, 
348. ‘The essentials concur in the declaration before us, and 
the party avering his discharge upon an investigation of the 
grounds upon which the prosecution was instituted, the decla- 
. Fation is good, and the demurrer to it was correctly overruled. 
It was certainly permissible for the plaintiff below to intro- 
duce evidence to disprove the allegations in the complaint made 
by the defendant below to the justice. Such proof would show 
the want of probable cause, and raise the presumption of malice. 
Upon this principle of law, we think it was permissible to prove 
the declarations of the daughter of the prosecutor made shortly 
before her alleged abduction to Briggs, to be communicated to 
one of the parties jointly prosecuted for taking her off, showing 
her willingness to go. The bill of exceptions says they were 
made before her departure, and as it does not disclose how long 
before, upon the established rule for construing bills of excep- 
tions most strongly against the party excepting, we are bound to 
fix the declarations at that time before her departwre which 
would render them legitimate. Now, suppose that the daugh- 
ter had requested Briggs to inform Leaird of her willingness to 
run away with him and to make certain preparations for the 
elopement; that at the time and in the manner agreed on, Leaird, 
in company with or aided by the other per:ons named in the 
prosecutor's affidavit, had gone to the house of the prosecutor, 
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aud she had gone with them; would not her declarations, made, 
it may ‘be, an hour before she left, be evidence to show that she 
was not forced off against her consent? We are clearly of 
Opinion that they would. They would be a portion of the res 
geste, and explanatory of the object as well as the manner of 
her leaving, and tend to exculpate the plaintiff and his associates 
from all criminal iatent, or at least from the offence charged in 
the ‘affidavit and warrant of taking ber unlawfully and detaining 
her against her consent. The declarations, or messages, as 
they are'called in the bill of exceptions, are not set out, so that 
we could form any idea of their character or relation to the fact 
which they are offered to explain; but enough is shown to make 
them relevant. ‘They cannot be regarded-as mere hearsay, but 
they constitute original evidence of the condition of the declar- 
ant as to her willingness or unwillingness to go with Leaird, and 
as the defendant himself charges the plaintiffs jointly with Leaird 
with the unlawful act, facts which would be explanatory of their 
conduct, and which show that they were guilty of no violation 
of the criminal law, were properly admitted. 
In respect to the charges given and those refused by the court, 
it is only necessary to say that it is the duty of the court to ex- 
nd the written testimony in the cause when requested so to 
do, (Br. Bank at Mobile v. Boykin, 9 Ala. 320); and if, being 
called upon to expound and construe it, the court refuse, and 
charge the jury that they might judge for themselves what the 
true meaning of the writing was, itis erroneous. ‘The position 
that the jury must look alone to the affidavit to see what charge 
was prefered against the plaintiff cannot be sustained ; but this 
does not affect.the question as to the right of the plaintiff to 
have the court to expound the affidavit, But it is said that the 
party has not been injured by the court having refered the ques- 
tion w.to the jury—that they have decided it correctly.—8 
Ala,Mtep.532. We cannot say how the jury decided it. They 
found against the party who asked the court to construe the wri- 
ting, and for aught we can tell, they infered from the affidavit 
that the defendant below prefered the charge against the plaintiff 
that he was abouut taking the daughter of the prosecutor out of 
the State, whereas Leaird is the only one of the persons prose- 
ented against whom this charge was prefered. We can readily 
see how giving the affidavit this construction would have an ine 
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fluence on the question of damages, and therefore cannot say 
the defendant was not injured.—See Haggerty v. Bradford, 9 
Ala. Rep. 567; Ex’rs of Roberts v. Allen, 16 ib. 106. 

The judgment, for this error, must be reversed and the cause 
remanded. 


x. 


WEST, OLIVER & CO. ws. SNODGRASS. 


1, A sale of goods by an insolvent debtor on a credit, with a reservation to 
the vendee of the right to rescind the contract on a specified day, is in- 
consistent with a fair, honest and ‘absolute disposition of his property, 
and is su},ject to be defeated by the levy of an attachment on the gveds, 
at the instance of a creditor of the vendor, at any time befure the pur- 
chase money is paid, and the vendee has elected whether he wil} re- 
seind or affirm the contract. 

2. Whether the contract would be held valid, if no levy should be made 
on the gvods, until the time arrived, at which the election was te be 
made, and the vendee should then determine to affirm the contract— 
Quzre? 

3. A deed of assignment by an insolvent debtor, which ‘provides that the 
prefered creditors are not to enjoy its benefits, unless they accept of ite 
provisivns in full satisfaction of their debts, and that if any of them re- 

- fase to accept, they shull be excluded, and the pro ruta share, to which 
they would have been entitled, had they accepted, shall be paid to ano- 
ther specified creditor, and which makes no provision as to the dispo- 
sition of any surplus that may remain, in the event all the prefered cred- 
itors should refuse to accept, after paying the debt of the residuary 
‘creditor, is fraudulent and void on its face. ‘ . 





Error to the Chancery Court of Macon. Tried before the 
Hon. Wiley W. Mason. 


Tue bill in this case, which was filed by the defendant in 
error, discloses the following state of facts: On the 4th day of 
April 1845, an agreement was entered into between George 
Stone and Micajah Young, by which Stone sold and delivered 
to Young a stock of goods, two wagons, and four horses, at the 
price of $13,134 66, unon the following terms, viz: If Young 
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should desire to do so, he had the privilege of rescinding the 
eontract.on the Ist January 1846, by turning over to Stone the 
entire-stock of merchandise then on hand, together with the 
“accounts then due the store, and all the cash proceeds 
of . » that had not been re-invested in merchandise for it, 
saving and reserving $2,000, (an amount in cash which Young 
undertook to advance and invest in the purchase of additional 
merchandise,) and the further sum of $1,000 for said Young’s 
personal services and for interest on the said advance of $2,000: 
Young:in addition to his engagement to make this advance, un- 
dertook to re-invest the cash proceeds of the sales from time to 
time in merchandisé for the store and to pay to Stone sliould 
the contract not be rescinded—one-third of the $13,134 66 on 
the the 1st January 1846—one-third on the ist January 1847, 
and the remaining third on the 1st January 1845—with interest 
on each instalment from the 1st day of June 1845. On the 10th 
July 1845, Stone executed an assignment to Snodgrass for the 
benefit of a large number of creditors living in New York and 
Philadelphia, among whom were the plaintiffs in error, by which 
he assigned to said Snodgrass this.contract with Young and all 
his interest therein—and some parcels of land, and which as- 
sigament provides, that the prefered creditors shall accept it by 
the 1st Oct. 1845, in full satisfaction of their debts—otherwise 
they are not to enjoy its benefits—and further that if any bal- 
ance is left after paying them it shall be appropriated towards 
the payment of a $5,000 debt due by him to the Bank of Charies- 
ton, and that if any of the prefered creditors refuse to accept, 
the |  prorata share, to which such refusing creditor would be 
all had accepted, shall not go to the accepting 

eréditors, but to the Bank of Charleston also. 

On the. 18th July 1845, West, Oliver & Co. caused an at- 
tachment, sued out against Stone, to be levied on a portion of 
the goods in the possession of Young—and on the 18th August 
1846, Elisha Robbins did the same. Young interposed claims 
and:executed claim: bonds in each of these cases. About one- 
balfthe prefered creditors accepted and the balance refused to 
accept the assignment. On the 1st Sept. 1845, Stone executed 

assignment providing for the distribution of the 
surplus, if any there might be, after paying the pro ratu shares 
of theiprefered crediturs who. had. accepted the terms of the as- 
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_ Signment, and the Bank of Charleston, among his creditors 
generally, the non-accepting creditors included. On the 1st 
January 1846, Young rescinded the contract and complied fully 
with his covenants by turning over the goods, &e. to Snodgrass, 
the assignee, and.on the 6th February 1846, Greenway, Henry 
& Smith sued out an attachment against Stone, which they 
caused to be levied on the goods in the possession of the as- 
signee. The bill is filed against these several attaching cred- 
itors, and prays that they be enjoined, and the advice and direc- 
tion of the court in the premises, &c.&c. Pending the suit in 
the court below the goods were sold Ly the assignee under an 
agreement between him and the defendants, that he should do 
so and hold the proceeds in their stead subject to the final de- 
eree. Upon the final hearing the chancellor sustained the as- 
signment and decreed that the funds should be distributed as 
therein directed. The decree of the chancellor is now assigned 
as error. 








Beuser & Harris, and Ecmore, for the plaintiffs in error: 

1.. The agreement between Stone and Young, of the 41h of 
April 1845, and the deed from Stone to Snodgrass, of the 10th 
July 1845, embracing in it said agreement, are void. They 
were executed by a man in failing circumstances, with judg- 
ments to a large amount existing against him at the time unsat- 
isfied. They show a secret trust in favor of the grantor—first, 
in holding creditors at bay by the agreement with Young, and 
secondly, in excluding other creditors from the benefit of the 
assignment.—Sherman v. Comer, 8 Serg. & Rawle, 444-450-1; 
Whallon v. Scott, 10 Watts, 237-244-5; Petrie v. Migert, 6 S. 
& Mar. 548; Broscoe v. Clark, 1 Ran. 213; Shaffer v. Mathews, 
7 Watts & Ser. 219; Grimshaw v. Walker, 12 Ala. 101-2-3-4; 
Gazzam v. Poyntz, 4 Ala. 374-379; Ashurst v. Martin, 9 Port. 
671; Jackson v. Correll, 2 Sandf. Ch. 355. 

2. The deed to Snodgrass, of the 10th July 1845, is void, 
because in case of the refusal of any of the prefered class to 
take under it, their portions are to go to the Bank of Charles- 
ton, a creditor not required to accept at all; and because fur-. 
ther, some of the creditors, on refusing to accept, are. actually: 
excluded from any participation in the deed... All the. prefered 
creditors might have failed to accept—the Bank of Charleston 
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jontract betwi + eons and ‘can cannot be pro- 
ulent ee .. A man, if he has no creditor to in- 
* y dispose of his property upon any terms he 
le Bes. wat ere p aeilingon the face of the contract.to show 
_2.-The contract lemons Stone and Young, as to the latter, 
— 2 The fraudulent in Jact. 
assignment is not fraudulent per se. It provides—1. 
Hit ‘the prefered creditors shall accept in full satisfaction, and 
refuse, the pro rata share.of such shall go to the Bank 
2. That if all accept and a balance remains af- 
them in full, it shall go tothe Bank of Charleston. 
bapa objection necessary to be noticed is this: that if all 
the prefered creditors or a sufficient number of them refuse, so 
as to leave a balance or surplus, after discharging the $5,000 
debt with interest, due to the Bank of Charleston, no provision 
is made for its disposition. The answer to the objection is 
tave-folds mabe assignment gives rise to two opposite pre- 
nptions—the or =» that pagan in providing for the disposition 
as ape sa e- eventall the prefered creditors accepted and 
» paid it eetlnse ¢ the assigned property 
t'me ag th 1 debts—the other, that in 
release be th ugh sespaesible that it might not pay 
he ie | conflicting presumptions may 
rat e. fairly deduced; via: that the property was con- 
derec ut. 4 sufficient value to pay the prefered debis 
full? If-so, Stone have reasonably infered, that 
C eh a numb erat. i d not refuse to accept as would leave 
shoes. a te osx m 8,00 di 
in st. besid acially when the record shows that 
ver $14 <—* ; ed debts at the time the assignment 
5 om for iF to eight months. to run? Can keed, 
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oh: he not vitiat Vv 
5 N. Hamp. yee a Ce 8 Wi 
Halsey etal. v. Whitney et al. Mason, iets ‘te Anant 
Martin, 9 Port. 566, the final provision exelude 
ral creditors, who, whether judgment coca or ‘oe ad Phot 
verify by affidavit the justice of their demands, and there was” 
no provision made for any surplus, if some or all should refuse: 
or neglect thus to verify, and it was held that the omission did 
not vitiate it. 

‘6. If the contract with Young was neither fraudalent in deed 
Ori fact, the Jegal title in the goods vested in him, leaving but 
a contingent equity in Stone, which was not subject to levy and 
upon which the levy of the attachments created no lien.— 
(Magee v. Carpenter, 4 Ala. 469; The P. & M. Bank v. Wil-: 
lis & Co. 5 ib. 770; Horton 'v. Smith, © ib. 73; 7 Gill & Johns. 
480; 2 Johns. Ch. 312; Hopk. Ch. R. 79.) And the subse- 
quent deed of Ist Sept. 1845, before any lien intervened, purged’ 
the fraud, if any existed, in the original assignment.—Ingraham 
et al. v. Wheeler, 6 Conn. 277. 

6. The evidence is conclusive to show that the assignment 
is*not fraudulent in fact; aad if not so in deed, putting out of 
view-the contract with Young, the absolute and unconditional 
provision in favor of the Bank of Charleston rendered ‘it irrevo- 
cable, without the assent of the prefered creditors, and the sub- 
sequent levies could not defeat it.—10 Ala. 271; 14 ib. 702; by 
- Edwards, 256; 16 Peters, 139; 2 Story’s Eq. $ 1036. i® 


DARGAN, C. J.—On the 4thday of April 1845, George 
Stone sold to Micajah Young a stock of goods, two wagons, and 
four horses, for the sum of thirteen thousand one hundred and | 
thirty-four dollars and sixty-six cents, to be paid in three equal 
annual instalments—the first on the'first of February 18465 the 
second on the first of February 1847, and the third on the first: 
of February 1548. By the terms of the contract, Young had, 
the right to rescind it on the first of January 1846, in which 
event he was to return to Stone the goods on hand at the times. 
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the ai dollars,’ slapmaiiendajion fos his 
the business. At the time of making 


was embarrassed and his property insuffi- 


the contract, he exeeuted a. deed of assignment to 
“A. Snodgrass, by which he conveyed the contract of 
Young, together with several tracts of land, for the purpose of 
@ Paying his debts in the manner prescribed in the deed... A few 
§ after the making of the deed of assignment, some of the 
of Ston caused attachments to-be levied on the goods 
H a claim to them, by 
ind himself. On the first 
( } ‘contract and delivered 
Le esse to Snodgrass, the assignee. Other cred- 
tors Of Stone have levied on the goods, since they came into 
resin a of Snodgrass. . The plaintiffs in error contend, 
that the contract between Stone and Young, and also the deed 
of assignment to Snodgrass, are fraudulent and void. 
: 14. Although one may be indebted to a larger amount than he 
is able to pay, yet he may sell bis property, if no liens have at- 
yon it, and bis creditors cannot defeat the sale, unless 
The contract, however, by which the debtor 
sproperty, must be absolute and unconditional, for. 
‘retain the right to revoke the contract and resume the own- 
—_ the property, such a right is inconsistent with a fair, 
absolute sale, and renders the transfer fraudulent 
id; The nécessary inference, says Chancellor Kent, 
of such a power seems to be to delay and 
der creditors.~—Riggs v. Murray, 2 Johns. Ch. R. 565—see, 
Liatigiv. Lee, 3 Rand. 410. 
nk it equally clear, that if the purchaser from an insol- 
r, bas the right to rescind or annul the contract, be- 


purchase money i is.paid, and thus to restore the own- 
p ofthe property tothe vendor, that this right in the pur-- 
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chaser tends directly to hinder and delay the creditors of the 
vendor and must render the contract void. Now. ¥oung-had 
the right, on the first day of January 1846, to rescind the con- 
tract. . Until that time it was uncertain whether Young would 
retain the goods and pay the purchase money, or whether he 
would return them to Stone. If we sustain this contract against 
the creditors of Stone, we say to them, fold your arms and wait 
with patience, until the time arrives, at which Young is bound 
to elect, whether he will rescind or not. Thus they would be 
hindered and delayed. But hindrance and delay is not all this 
contract may produce. The property may be waisted or lost 
by the improper conduct or management of Young. Yet he 
may, according te the provisions ef the contract, relieve himself 
from the payment of the purchase money, and throw the loss, 
resulting from his misconduct or mismanagement, on the cred- 
itors, if Stene be unable to pay them from other sources. Young 
is only bound to return the goods on hand and the proceeds of 
those sold, whether such proceeds corsist of cash, debts, or 
other goods ; he is not to be responsible, in case of a recision 
of the contract, for the solvency of the debts, nor is he to tose 
from the extravagant or reckless purchases he may have made. 
In one word, however injudicious or improper his conduct may 
have been in the management of the business, this contract en- 
ables him to avoid all injuries that may flow from it, and throw 
them on the creditors. Thus the creditors may not only be 
hindered and delayed, but defeated in the collection of their 
debts. Sucli a contract, entered into by an insolvent. debtor, 
ought not and cannot be sustained against creditors, who levy 
on the goods before the puichaser has determined, or is bound 
to determine, whether he will rescind it or not. Whether the 
contract-would have been held valid, had no levy been made on 
the goods, until the time arrived, at which Young was bound to 
decide, whether he would rescind the coatract, and he had de- 
termined to hold on to the contract and pay the purchase money, 
it is not necessary to decide. But we cannot permit it to stand 
in the way of the creditors, who levy on the goods whilst Young: 
had the right to rescind and thus avoid in toto the payment of 
the purchase money. 

2. An insolvent debtor, in the absence of statute law to the 
contrary, ma, make x assiznme.t of all his property to. pay his: 











West, Oliver & Co. v. Snodgrass. 


debts; he may prefer seme creditors over others and require 
them -to release him from further liability, as a condition upon 
which: they: shall become entitled to such preference. But 
when the ‘assignment embraces all the property of the debtor 
and is not intended as a mere security for particular debts, all 
the property must be absolutely and unconditionally devoted to 
the payment of the debts. These principles have been fully 
‘settled by the previous decisions of this court.—Ashurst v. 
Martin, 9 Porter, 566; Gazzam v. Poyntz, 4 Ala. 374. But 
the court in both of these cases emphatically declare, that they 
will go no further, but will adhere rigidly to the letter of these 
decisions. -We must therefore apply the tests of these authori- 
ties to the deed before us. In reference to the payment of the 

debts the deed provides, that all the creditors, who should ac- 
| of it and release the debtor from farther demand by a given 
time, should be paid pro rata their entire debts, except the 
Bank of Charleston, to whom the debtor owed five thousand 
‘dollars; on this debt nothing should be paid, unless there was 
a‘surplus remaining after the payment of all the other cred 
But it also provides, that if any of the other creditors ve vald 
refuse to accept of the deed and release the grantor, then such 
creditor should forfeit all interest in the trust fund and be ex- 
cluded from all benefit under the deed; and the Bank of Charles- 
ton, ‘in case of the refusal of any of the other creditors, becomes 
exclusively entitled to their pro rata shares. The creditors, 
however, who might accept, are not to be benefitted by the re- 
fusal of others; they can only claim their pro rata shares and 
are.entitled to no more than they would have been, had al! ac- 
cepted the deed. The Bank of Charleston is the only creditor 
that'cam be benefitted by the refusal of others to accept the deed 
and release the grantor. Now had all the other creditors re- 
fused to accept the deed, the Bank of Charleston would have 
become the sole beneficiary, and all the other creditors would 
have’been excluded from all participation in the trust funds. 
They could not through this deed reach the surplus that might 
remain after the payment of this debt; they could claim no title 
to-it whatéver by virtue of the deed. Provisions that may lead 
“to such @ result are incon-istent with an absolute and uncondi- 
tional appropriation of the entire property to the payment of 
the debts, and must render the deed vaid: It is enough that 
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a debtor in failing circumstances may prefer some of his credtors 
over others, and our predecessors have gone far enough in giv- 
ing him the right to exact of his creditors a release of their debts, 
as a condition on which they should enjoy this preference ; but 
we cannot permit an insolvent debtor so to assign his property 
that he may say to his creditors, accept the terms I offer you; 
if you will, a particular ¢reditor shall be postponed for your — 
benefit; if you will not, his debt shall be paid in full, and you 
shall not recieve even the surplus that shall remain after his debt 
is satisfied. ‘Fo sustain such a deed would, in our opinion, en- 
able an insolvent debtor to exact such terms of his creditors as. 
he may see fit, or they would have to give up all claim to the 
property assigned. Neither law nor morality demands of us that 
we should sustain such a conveyance, and the decisions we 
have refered to forbid that we should. 

Having attained the conclusion that the deed of trust is fraudu- 
lent and void in law, it is unnecessary to examine any other 
question. The decree of the chancellor is erroneous, and must 
therefore be reversed and the cause remanded, that a decree 
may be rendersd according to the equity of the parties, not in- 
consistent with this opinion. 


Cuattton, J., having been of counsel in this cause, bfore 
his election to the bench, did not sit. 


STONE, Trusree, vs. HALE er at. 


1. Whore a futher, intending to provide a support and maintenance for 
his danghiter, then the wife of an improvident husband, instracts,an 
attorney, so to draft a deed as to secure the property to her sole and sep- 
arate use, which, however, by mistake or accident he fails to accomplish, 
a court of equity will reform the deed as against judgment creditors of 
the husband, who have caused executions tu be levied on the property. 

2 Eyuity will not impute laches to a party seeking the correction of an al- 
leged mistake, until after its discovery. 7 








658 ALABAMA. 
Stone, trustee, v Hale et al. 

3. Where the trustee named in a deed bold. the naked legal title, without 
any beneficial interest in the property, the ers/w: que /rusi is the proper 
party to apply to a court of eqnity for the correctivn of an alleged mis- 
take in the drawing of the deed; and a bill filed for that purpose by the 
trustee alone, is wanting in equity and should be dismissed. 











__ Error to the Chancery Court of Wetumpka. Tried before 
the Hon. Wilie W. Mason. 


Tae bill in this case, which was filed by the plaintiff against 
the defendants in error, alleges that Warren Stone, desiring to 
secure certain slaves and their increase for the support and 
maintenance of his daughter, Martha G. Hamilton, then the 
wife of John M. Hamilton, who was an improvident man, on 
the 21st of March 1837, employed H. W. Hilliard, Esq., an 
attorney at law, to draft a deed to the complainant for the said 
slaves, to be by him held in trust for the said Martha G. and her 
children ; that he requested and instructed the said Hilliard so 
to draw the deed as to convey to the complainant the said slaves 
in trust for the sole and separate use of the said Martha G., du- 
ring her life, and to her children at her death; that by mistake 
and accident the said attorney did not so draw the deed as to 
effect that purpese ; that on the 16th of March 1846, the de- 
fendants caused an execution, issued on a judgment against the 
said John M. Hamilton, to be levied on the ng and tliat 
complainant, supposing that said deed spoke the intention of 
the donor and created a separate estate in Mrs. Hamilton, in- 
terposed a claim to the slaves; that the right of property was 
thereupon tried in the Circuit Court of Coosa county and a 
jud t rendered in his favor, but that said judgment was ta- 
ken by writ of error to the Supreme Court and there reversed, 
said court deciding that said deed did not create a separate es- 
tate to the slaves in Mrs. Hamilton, but vested such an interest 
in said John M. Hamilton by vistue of his marital rights as was 
subject to be takes in execution for his debts; and that said 

‘is now pending in said Circuit Coust, &c. The bill prays 

“a reformation of the deed so as to make it speak the intention 

the donor and in the meantime an injunction, &c. The 

: chancellor dismissed the bill for want of equity, which is now 
assigned as error. 
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Buesee and: Bexser, for the plaintiff: 

1. The complainant is a proper party to the bill. But if he 
was not, a motion to dismiss does not bring up the question, 
and the practice in this particular is to amend:—Milligan v. 
Millege, 3 Cranch, 220; Gayle et al. v. Singleton, 1 Stew. 566; 
Brooks v. Harrison, 2 Ala. 209; Lavender v. Lee, 14 ib. 688; 
Beauchamp v. Handley et al. 1 B.-Monroe, 139; Lyde v. Bank, 
6 Gill & Johns. 425; Plowman v. McLean, 14 Ala. 171; Gills 
v. Frost, 4 ib. 730. 

2. When a written instrument through mistake is made to 
express more or less thau the parties to it intended, a court of 
equity will reform it upon clear and satisfactory proof.—Clop- 
ton v. Martin, 11 Ala. 187; O’Neal v. Teague, 8 Ala. 353; 
Paysant v. Ware, 1 ib. 170; Gillespie v. Moon, 2 Johns. Ch. 
585; Godell v. Tweed, 15 Verm. 448; Wheaton v. Wheaton, 
9 Conn. 96; Dunlap v. Stetson, 4 Mason, 414; Gar v. Dixon, 
Walker’s Ch. 440; Brown v. Bonner, 8 Leigh, 1; Hunt v. 
Rousmanier, 1 Peters, 1; Ball v. Stone, 1 Sim. & Stu. 212. 

3. And such mistakes will be rectified, even. where bona fide 
creditors of the husband are concerned, in favor of the wife.— 
Lavender v. Lee, 14 Ala. 693; 1 Story Eq. Juris. 185, § 165; 
Ressellack v. Livingston, 4 Johns. Ch. 148; Champlin v. Lay- 
tén, 18 Wend. 407; Alexander v. Newton, 2 Gratt. 266. Bona 
fide creditors are judgment creditors.— Thomason v. Scales et 
al. 12 Ala. 309. 

4. And the lien acquired by the levy, in the case before the 
court, operates to the exclusion of interests arising subsequently 
to it, but must give way to ‘prior claims and: prior equities.— 
Thomas v. Davis, 6 Ala. 113; McMahan ‘v. Green, 12 ib. 73-4; 
Ressellack v. Livingston, 4 Johns. Ch. 148; Champlin y. Lay- 
ton, 18 Wend. 407; Meary v. Head, 1 Mason, 319. 

5. A lapse of thirteen years between the execution of the 
deed and the date of the filing of the bill to reform it, under the 
circumstances, will not prevent the deed from being reformed 
so as to correspond with the original intent of the parties—Gil- 
lespie v. Moon, 2 Johus. Ch. 601; East v. —s 3 P. Wms. 
126; Wash v. Merill, 1 Day, 139. 

6. In such a case the complainant would only be chargeable 
with laches, since he discovered the defect in the deed.—Stearns 
v. Paige, 1 Story, 204; 1 Story Eq. Ju.72, § 64, n.a; Ib. 692. 








Stone, trustee, ¥. Hale et al. 
7. The circumstances of the making of the deed may be 
looked to in determining on the mistake of he scrivener.—1 


_ Story Eq. Juris. 185, § 162. 


‘Ware, for the defendants : : 

The bill should have been filed in the name of the trustee 
and the ecstui que trust, or the cestui que trust should at least 
have been a party defendam. It may be that she did not wish 

the deed reformed.— Plowman & McLane v. Riddle, 14 Ala. 
A. court of equity has power. to reform contracts, but is slow 
to exercise such authority, and will not do: so to the prejudice 
of third persons. When equities are equal, the court witholds 
its aid.—1 Story Eq. §§ 139,176. Hale’s lien under the deed 
had attached and cannot be divested upon principles of equity in 
_ favor of the trustee or indeed of ie cestua que trust, if she was 
‘party to the bill. 
Equity will not interfere after judgment at law, unless the 
party can impeach the justice of the judgment by fact or on 
(grounds of which he could have availed himself but was pre- 
-vented from so doing by fraud, accident, or the act of the oppo- 
site party, unmixed with fault or negligence on his part.— 
French v. Garner and others, 7 Porter, 549. 
‘The ground of jurisdiction is not stated with sufficient cer- 
tainty. By mistake or accident, it is alleged, the deed was drawn 
as itis. Whose mistake was it, or by what accident did it so 
,eccur? - The proof in such case must be clear and satisfactory, 
,and. the allegation must be such as admits of such proof.— 
Clopton v. Martin, 11 Ala: 190; ©’Neal v. Teague, 8 ib. 345; 
1 Story Eq. § 152; and cases cited; Ib. 4 157. 

‘The notion of a mistake such as entitles a party to relief, 
seems to involve the having been misled by false appearances, 
.and.does not include an erroneous impsession spontaneously 
.faken, not from any deceptive evidence, but merely the sugges- 
tion of the party’s own mind.—Gilchrist & King v. Martin & 
‘West, 1 Bailey’ s Eq. Rep. 492. 
oy Af there was any mistake, it was @ mistake of law, and in the 
absence of fraud will not be relieved against, unless the mistake 
she so gross as to induce the belief. that undue advantage was 
_taken.— Haden y. Ware, 15 Ala. 149; 18 Wend. 407; 6 Paige, 
1893.1 Johns. Ch. R; 512. ‘And this is especially true in com- 
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promise of doubtful rights, and in ail cases of family arrange- 
ments.—1 Story Eq. § 137; Hunt v. Rousmanier, 1 Peters, 1-15; 
Bank of United States v. Daniel, 12 Peters, 32-55-6. 

That this is a mistake of law, is evident from the allegation 
that complainant supposed the deed to convey a separate estate 
- to the wife, until the decision of this court to the contrary. 

Equity gives relief to the vigilant, and not to the negligent.— 
1 Story Eq. § 146, and note 2. 

In all cases of relief, by aiding or correcting mistakes in the 
execution of an instrument, the party asking relief must stand 
upon some equity superior to that of the party against whom he 
asks it.—Story Eq. § 176. And when a bona fide purchaser 
for a valuable consideration without notice, is concerned, equity 
will not interfere.—Ib. 4 139. The judg-zent and execution 
creditor, whose right has vested by a levy on the property, stands 
in a position as favorable as a bona fide purchaser.—Daniel y. 
Sorrells, 9 Ala. 

Chancery will not deprive.a party of a legal advantage fairly 
obtaitied, when in foro conscienti@a he has a right to retain the 
money.—Lee & Norton v. Insurance Co. of Columbus, 2 Ala, 21. 


CHILTON, J.—Two questions arise in this case: First— 
Does the bi!l present such a state of facts as will justify the in- 
terference of a court of equity to reform the deed? Second— 
Whether the bill is filed by the proper party? — It is obvious the 
investigation of the last point will be rendered unnecessary, 
should we determine that the court cannot, under the circum- 
stances of the case, entertain jurisdiction of the bill. 

1. Mistakes are usually considered by authors, of two kinds, 
mistakes of law and mistakes of fact. In respect to the first, 
mistakes*in matter of law, it is said they cannet én general be 
relieved either at law or in equity, it being a maxim which is 
alike applicable to both courts, Jgnorantia legis neminem ex- 
cusat.—1 Story’s Eq. (4th ed.) 123, §§ 110-1), and authorities 
cited in note 2. The ground upon which this maxim is founded, 
as suggested by Lord Ellenborough in Bilbie v. Lamby, 2 East, 
469, and adopted by Judge Story, is, that were the law other- 
wise, there is no saying to what extent the excuse of ignorance 
might not be carried, and that nothing would be more liable to 
abuse, or contribute more to embarrassing litigation, than to per- 
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«mit parties to overhaul their most solemn contracts and to re- 
claim property upon the pretence that they were ignorant of the 
law. operating on their title.—1 Story’s Eq. §111. But although 
the rule is thus broadly laid down, “that ignorance of the law 
shall not affect agreements, nor excuse from the legal conse- 

. quences of particular acts,” (ib.; J Fonb. Eq. B. 1, ch. 2, § 7, 

~note v,) still there is a numerous class of cases which have been 
solemnly adjndged not to fall within its influence, as being with- 
out its reason and spirit. It would subserve no good purpuse 
to swell this opinion with an examination of the great number of 
cases which have been decided, bearing upon this question, and 
which, from their number as well as contrariety, serve rather to 
bewilder than enlighten the inquirér for a stable and correct 
principle of decision. We will content ourselves by refering to 
the general principles of equity applicable to the case before us. 
« The desire to suppress frauds, and to promote good faith and 
confidence in the formation of contracts, has induced the courts 
of equity from an early day to reform written instruments so as 
to make them speak the true intention of the parties.“ Courts 
of equity,” says Judge Story, “ have not hesitated to entertain 
jurisdiction to reform all contracts where a fraudulent suppress- 
ion, omission, or insertion of a material stipulation exists, not- 
withstanding to some extent it breaks in upon-the uniformity of 
the rule as to the exclusion of-parol evidence to vary or control 
contracts ; wisely deeming such cases-to be a proper exception 
to the rule, and proving its general soundness.’ But com- 
ing tothe principle which we conceive embraces the case before 
us, the same learned commentator says—‘It is upon the same 
ground that equity interferes in cases of written agreements where 
there has been an innocent omission or insértion of a material 
stipulation, contrary to the intention of both parties, and under 
a mutual mistake. To allow it to prevail in such case would be 
to work.a surprise or fraud on both parties, and certainly upon 
the one who is the sufferer.”” The above quotation is so appo- 
site to the case at bar as to require no comment.—1 Story’s Eq. 
§§ 153-4+6, and authorities cited in note 2, p. 176, (4th edit.) 
The case before us is briefly this: A father, having a daughter, 
unprovided for and whose husband was improvident, determines 
to vest some property in a trustee to her sole and separate use 
for life;.as the means for her support &c., remainder to her 
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children, &c. Instructions are given to an attorney to draw the . 
deed, but through his omission; the words ‘‘to her sole and sep- 
arate use,” or equivalent expressions, are !eft out—by which 
mistake of the attorney, the property is vested in the improvi- 
dent husband for life, if the deed be not reformed, and as such 
is now about to be wrested from its appropriate destination to 
pay the debts of the husband. Thus by the mistake, the whole 
object of the gift for life, as well as the intention of the donor in 
making it and the donee in receiving it is defeated. ‘The cre- 
ditors are insisting upon this mistake in framing the deed to 
subject the property to their executions against the husband of 
the donee, and if allowed to avail themselves of this accidental 
legal advantage, the boon of the father, designed for the comfort 
and support of his child, is to be enjoyed by strangers to his 
blood. To hold that they may do so, would_be, in the language 
of Judge Stery, ‘to allow an act, originating in innocence, to 
operate ultimately as a fraud, by enabling the party who receives 
the benefit of the mistake to resist the claims of justice under 
the shelter of a rule framed to promote it.” —1 Story’s E. § 155. 
Chancellor Kent, in Gillespie v. Moon, 2 Jobns. Ch. Rep. 596, 
a case not unlike the present in one aspect, said—*' It would be 
ajgreat defect in what Lord Eldon termed the moral: juris- 
diction of the court, if there was no relief for such a case.”"— 
Townshend v. Stangroom, 6 Ves. 236-$; Hunkle v. The Royal 
Exchange Ins. Co., 1 Ves. 317; Langley v. Brown, 2 Atk. 31. 
In Clopton v. Martin, 11 Ala. 187, the vendor procured a friend 
to write-a bill of sale to a slave, but which, by the agreement be- 
tween the vendor and vendee, was not to contain a covenant of 
warranty as to soundness, the slave sold having before that time 
been afflicted with fits; but in the bill of sale was inserted, “and 
said negro man I warrant to be sound at this time.” —Held, that 
the vendor was relievable in equity from the covenant, and a 
perpetual injunction was granted against the suit of the vendee 
upon it. See also Oneal v. Teague, 8 Ala. 345, where the 
court throw out a similar intimation. Our conclusion is, that 
taking the allegations of the bill as to the fact of mistake as true, 
which we must do upon a motion to dismiss, it is competent for 
the Chancery Court to rectify the mistake by reforming the deed 
so as to make it truly speak the intention of the donor. This 
equity attaches to the property contemporaneously with the exe- 
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ution of the deed, and is.not defeated by the rendition of the 
judgment and levy of execution on the part of the husband's 
creditors. In Price v. Brassfield, 9 Ala. 573, the question was 
left. open, whether lands omitted out of the contract of sale by 
mistake, which is corrected by a court of chancery, were bound 
by the lien of a judgment obtained against the vendor after the 
contract was made, but befare its correction. Ormond, J., in 
delivering the opinion, said, that if it was necessary to decide 
the point, the court would be inclined to think that the omission 
to insert. in the bond for title a part of the land actually sold 
would not enable a judgment creditor to claim it in virtue of his 
lien, whatever the rule might be as to bona fide purchasers from 
the. vendor without notice. Judge Story lays it down as the 
rale, that courts of equity will interfere as against judgment cre- 
ditors and correct anistakes, though not.as against bona fide pur- 
chasers without notice.—1 Story’s Eq. 4 165. If the creditor 
in this case can be said to have an equity at all, it is certainly 
junior to that of the cestui que trust, and must therefore be post- 
poned, upon the maxim, “ gui prior est. in tempore portior est in 
jure.” But the creditors stand in no better condition than their 
judgment.debtor, The rendition of their judgment aud levy of 
execution vest in the defendant in execution no greater title 
than he had before; and what was that title? The answer is, 
conceding, as we have said, the facts of the bill to be true, he 
had a mere legal title.in the slaves for the life of his wife, occa- 
sioned by.a clerical misprision, but in the contemplation of the 
Chancery Court, not the semblance of equity. ‘The cestui gue 
trust then does stand upon an equity superior to the: creditors, 
and consequently the court may become active in her relief.— 
It will be observed that in this case the creditors alone resist the 
reformation of the instrument. 

But it is said the. application comes. too late. We do not 
think so. Many cases may be found in which similar relief was 
granted afier the lapse of a longer period. The case of Gilles- 
pie v. Moon, supra, may furnish an example. Besides, it is a 
fair inference from the allegations of the bill, that the mistake 
was not. discovered until pointed out by the decision of this 
court—(Hale et al. v. Stone, 14 Ala. 803)—and laches could 
not in equity be attributed to the party before the discovery of 
the mistake. . In equity, the statute of limitations begins to run 
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from that period.—2 Story’s Eq. (4th ed.) § 1521, a,—citing 
Brooksbank v. Smith, 2 Young & Coll. 58. 

We come to the only remaining point, whether the bill was 
properly dismissed for want of proper parties. When the bill: 
contains equity, the question as to parties could notcome up on 
a motion to dismiss, for the plaintiff must have an opportunity 
to perfect his bill, which is disallowed him if it be dismissed. 
Hence, in such eases, if the objection of the want of proper 
parties appear on the face of the bill, the practice is to demur. 

But the case before us goes beyond the mere question of pro- 
per parties, and falls within another principle of equity, namely, 
that the complainant must show by the allegations in his bill 
that he is entitled to the relief ‘which he seeks —McKinley v. 
Irvine, 13 Ala. 681, and authorities there cited. Does the com- 
plainant in the case before us do this? He is a dry trustee of 
the legal title, holding it for the sole purpose of conyeying it to 
the remainder-men upon the termination of the life estate in the 
wife—the conduit through which the title is to pass. He has 
no beneficial interest whatever in the property, and it is not for 
him to say to the donor, you have given too little or too much, 
or have made a mistake in your directions as to what you have 
given. The wife, assuming the allegations of the bill to be true, 
is in equity the sole owner for life of the property; she is the 
party who must by her next friend become the mover for the 
reformation of the deed, and the trustee, who is merely the de- 
pository of the dry legal title, may be made a party either com- 
plainant or defendant. But he has no equity whatever—no title 
to relief upon his own allegation, but only upon the allegations 
of the wife. In this case, the wife is not made a party at all, 
and as she is the only person who is entitled to invoke the aid 
of the Chancery Court to correct the .mistake, it is very clear 
upon principle that the trustee alone has no power whatever to 
move in the matter; he shews no equity io his bill, and therefore 
it was properly dismissed for that reason. “The chancellor, we 
think, correctly decided the case, but for a wrong reason. 

Let the decree be affirmed. 
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1. Where a deed of assignment is bencficial to creditors, their assent will 
be presumed. 

2. If a deed of assignment is not fraudulent on its face, a charge, w hich af- 
firms that proof of its execution and due registration and of the bona 
Sides of the debts secured by it raises the presumption that it is not 
frau Julent in fact, is not erroneous. Such charge is in effect but an af- 
firmance that it is not fraudulent on its face. 

3. A sheriff cannot be held liable fur failing to make the money on an exe- 
ution, if the defendant, during the time the execution was in the sher- 
iff’s hands, bad no property in his possession, unless it be shown that he 
was the owner of property, which could have been levied on, and of 
which the sheriff had notice ; but if the defendant, during such time, was 
in the possession of property, and the sheriff, without resorting to the 
steps necessary to protect himself from liability, returns the execution 
unsatisfied, he assumes the burden of showing that the property was 
nut sabject to the execution, and unless he does 80, must be held liable 
to the plaintiff. 

4. A deed of assignment for the benefit of creditors is not vitiated by the 
fraudulent intent of the grantor alone. 

5. The validity of a deed of assignment for the benefit of creditors cannot 
be affected by the subsequent unauthorised acts or admissions of the 
grantor, nor of the trustees, when they have no beneficial interest in the 


property. | 

6. If two persons be in the joint possession of property and one alone has 
the title, the law will refer the possession to the title. 

7. A party cannot be heard to complain of an error which could not bare 
operated to his prejudice. 

8. The rule in rcgard to the relevancy of testimony is, that facts and cir- 
cumstances, which, when proved, are incapable of atfurding any reasun- 
able presumption or inference in reference to a material fact or inquiry 
involved in the issue, cannot be given in evidence. 

9. ‘A reason for dving an act, when the reason is founded on a rumor, is 
‘not admissible in evidence. 


Error to the Circuit Court of Montgomery. Tried before 
the Hon. Geo. W. Stone. 


Tuts was an action of debt by the plaintiff in error against 
the defendants in error on the official bond of William J.Camp- 
bell, late sheriff of Coosa county, to recover the amount due on 
an execution in favor of David Wheeler against one Jeremiah 
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M. Friou, which execution was placed in the hands of said 
Campbell on the 1st day of October 1840, returnable to the 
spring term 1841, of the Circuit Court of said county, and up- 
on which it is suggested that Campbell could have made the 
money by due diligence, but failed to do so. There were sev- 
eral exceptions taken to the ruling of the Circuit Court in regard 
to the exclusion of testimony, all of which will be understood 
by reference to the opinion. ‘The evidence adduced on the 
trial by the plaintiff tended to show that said Friou, during the 
time the execution was in the sheriff’s hands, was in possession 
of property sufficient to satisfy the debt. ‘The defendants of- 
fered in evidence, after proof of its execution, a deed, executed 
by said Friou on the 23d day of March 1839, and duly re- 
corded, by which he conveyed all the property of which he was 
possessed, consisting of a stock of goods, debts, slaves and 
lands, to A. B. Dawson and Samuel Friou, in trust to pay vari- 
ous creditors in full, and afier their payment, to divide the 
residue of the money arising from the sale of the property con- 
veyed among such of the other creditors of the grantor as should 
in twelve months accept the provisions of the deed and release 
him from their demands, and if anything should remain, after 
paying off this second class of creditors, to distribute it ratea- 
bly among those who should have declined to accept. The 
defendants then proved that the debts of the prefered creditors 
were bona fide and subsisting debts due by the grantor; that 
some of them were paid out of the trust fund in part, and one 
or two in fall, and that some of the creditors of the second class 
accepted the deed. There was testimony tending to show that 
the grantor, after the execution of the deed, by virtue of a 
- power of attorney from the trustees retained possession of the 
effects, and that he exercised the same control over them that 
he did before the assignment was made; that he remained in pos- 
session of the slaves, disposed of the goods, compounded the 
debts, and used the money arising from the sales of the goods 
and collections of the debts extravagantly and without restraint 
from the trustees; that after the grantor’s death, the Jands and 
slaves were sold toa friend of the grantor’s wife fora small sum 
compared with their value; and that some of them were secretly 
carried. out.of the State by Samuel Friou, one of the trustees, 
who was quite a young man, a brother of the grantor, and with- , 
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out capital. There was other testimony detailing facts and cir- 
cumstances conducing to show fraud and that there never was 
in‘fact any change in the possession of the property, but as to 
this’ point it was conflicting. The court charged the jury : 

Ast. That they must presume the assent of the prefered cred- 
itors in the deed as it was favorable to them. 

2d. That the deed was not fraudulent on its face. 

3d. That the proof of the debts secured by the deed, and of 
its execution and registration, raises the presumption that the 
deed was not fraudulent in fact, until the facts and circumstan- 
ces given in evidence destroy that presumption. 

»4th. That if the defendants had proved the execution of the 
deed, and that the debts’ named in’ it' were bona fide and the 
deed recorded at the proper time, then Campbell and his secu- 
rities were not affected by any secret trust intended for the bene- 
‘fit: of J: M. Friou, unless the jury were satisfied from the evi- 
dence, that Campbell knew of the fraddulent intent on the part 
of the parties to the deed. 

‘Sth. That if J. M. Friou intended to dheliey hinder, and de- 
fraud his creditors, but the trustees and the prefered creditors 
did not join in that intent the deed was valid. 

6th. That if the deed was made without any intent to delay, 
hinder, and defraud creditors, ne subsequent acts or intents of 
the grantor or trustees could destroy it,so as to make the property 
liable to execution against Friou, unless acquiesced in by the 
creditors. 

‘Mh. That if J. M. Friou and Samuel Friow were both in 
possession of the property after the execution of the deed, the 
law would refer the possession to the title and would presume 
the trustee in possession, if he had by virtue of the deed the 
legal title. © 

~ Sth. That if the jury believed that the deed was executed 
with a fraudulent intent on the part of the grantor and the trus- 
tees, the deed was void as against creditors, unless the proof 
showed an express assent to it on the part of the prefered cred- 
itors, and the result would be the same, if all the debts secured 
by the deed were bona fide. 

A charge was asked by the plainfiff and refused, which as it: 
was not assigned as error, it is unnecessary to insert. ‘T’o the 
several rulings of the court in the exclusion of evidence, and to 
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each of the charges given the plaintiff excepted, and now as- 
signs them as error. 








Pryor, for the plaintiff. 
Betser & Harris, and E.morgs & Yancey, for defendants. 


DARGAN, C. J.—That the law presumes the assent of 
creditors to a deed of assignment executed by an insolvent 
debtor, when the conveyance is beneficial to them, is now so 
well established by the decisions of this court, that the question 
is not open to controversy.—Robinson v. Rapelye, 2 Stew. 86; 
Wiswall vy. Ross et al. 4 Porter, 321; Gazzam v. Pointz, 4 Ala. 
374; Kennard v. Thompson, 12 Ala. 487. In the case of 
Smith v. Leavitt, 10 ib. 92, the deed, out of which the con- 
troversy in this case grows, was before this court, and it was 
held not to be fraudulent on its face, and the provisions such, 
that the assent of the prefered creditors would be presumed. 
This decision fully shows that there is no error in the first and 
second instructions given to the jury. 

2. The third charge is equally free from error. It merely 
affirms that the execution of the deed, its registration, and the 
proof of the debts intended to be secured by it, raised the pre- 

sumption that the deed was not fraudulent in fact, until that 
presumption was overcome by evidence. This charge amounts 
to nothing more than that the deed was not fraudulent on its 
face, and that it required evidence, dehors the deed, to show it 
to be fraudulent ; for it is manifest that if proof of the execu- 
tion of the deed and of the debts purporting to be secured by it, 
would not raise the legal presumption that the deed was valid, 
when it appeared that it was recorded in proper time, then the 
deed must be fraudulent on its face, for in substance it shows 
nothing more. 

3. The fourth charge is in the following language: “That if 
the defendants had proved the execution of the deed and that 
the debts secured thereby were bona fide and the deed recorded 
in the proper time, then Campbell and his securities were not 
affected by any secret trust intended by the parties to the deed 
for the benefit of J. M. Friou, unless- they were satisfied from 
the evidence that Campbell knew of the fraudulent intent.” 

37 | 








2 


‘570 | WEAR aa. 





The Governor, use &c. v. Campbell et a's. 


It is the duty of a sheriff to ‘use due diligence in the execution 
of process, whether final or mesne. If he does this, he dis- 
charges his duty and cannot be held liable, although he has 
failed to execute the writ. Thus, if a defendant in execution 
be not in the possession of any property, and the sheriff has no 
knowledge that he has any, nor by ordinary diligence can ascer- 
‘tain that he has, and none is pointed out or ewe to. him as the 
“property of the defendant, if he returns the writ, no property, 
under such circumstances, he could not be liable although it 
might afterwards appear that the defendant had property liable 
to be sold under the writ, To-hold the ruic to be otherwise 
would be to hold the sheriff liable at.all events, if the defendant 
had property, although the sheriff could not ascertain the fact or 
find the property. But if the defendant. was in the possession 
of property, the presumption of law then is, that he is the owner 
of it, and that it is liable for his debts; and if a sheriff under 
such circumstances returns the execution, no property, he as- 
sumes the burthen of proving that the property in the posses- 
sion of the defendant and which he could have levied on, is not 
liable tothe execution. In the case of Minter v. Bigelow & Co. 
9 Port. 481, it was said, “ when a sheriff returns an execution, 
no property to be found out of which the execution can he sat- 
isfied, it is incuinbent on the plainuff, ifshe would gainsay the re- 
turn, to show that it is presumptively false. ‘This may be done 
by showing that the defendant is in possession of property, and 
if he is not the owner of it, or if ‘it be not liable to the execu- 
tion, it will devolve on the sheriff to show. by proof that such 
4was its condition, He will, however, be relieved from this 
burthen, where the title to the property was doubtful, if he has 
used the precaution while the execution was in his hands, to re- 
quire a bond of indemnity of the plaintiff, who has declined to 
comply with the requisition. In the case of Smith v. Leavitt, 
10 Ala. 92, Judge Ormond, speaking of this same deed, said, 
‘+ that it;was such a conveyance as may be a justification to the 
sheriff, in refusing to make a Jevy, or in restoring the property 
after a.levy had been made. .To be a justification for him, it 
) ‘must bea valid transfer of the property, and in justifying under 
it-he assumes the burden of proving the deed is bona fide and 
‘effectual in Jaw for the purpose for which it was made.” ‘These 
decisions affirm the rule, that if a defendant in execution is in 
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the possession of property and the sheriff assumes the respon- 
sibility of returning it, no property, without doing any thing 
.more, he is bound when proceeded against for not making the 
money, to show that the property is not liable to the execution, 
and if he fails. to do that, he. must be held liable. It is therefore 
clear that in determining the liability of a. sheriff for failing to 
make the, money on an execution, whether the defendant svas in 
possession of the property or not, becomes an important inquiry. 
Tf it be shown that the defendant was in possession of none, the 
sheriff is not liable, unless it can be shown that he was the 
owner of property on which a levy could be made aad of whieh 
the sheriff had notice, but if it be shown that the defendant was 
in the possession of property which could have been levied on 
by the sheriff, and without taking any further step to protect 
himself from liability, he returns the writ, no property, he is 
bound to show that the property is not liable to the execution. 
Applying these rules to the instructions given, we think the 
court erred. ‘I'he charge assumes, or at least conveys the idea, 
that the rules of law in ascertaining the liability of the sheriff 
are the same, although the deed was frauduleat, whether J. M. 
Friou or his grantees were in possession. This, we have seen, 
is not the law. ‘The testimony furnished us by the record, to 
say the least of it, was conflicting as to whether J. M. Friou or 
the trustees named in the deed had the possession of the pro- 
perty. It was therefore a material question to determine who 
had the possession.in fact. ‘The charge of the court rendered 
this inquiry unnecessary by applying the same rule of law in 
ascertaining the liability of the sheriff, whether J. M. Friou or 
his grantees. were in possession. 

4. The fifth charge was that if J. M. Friou intended to de- 
lay, hiader and defraud his creditors, but the trustees and the 
prefered creditors did not join in that intent, the deed was valid. 
If the question. raised by this charge could be considered as an 
open one in this court, [ should willingly hold that the court 
erred, for the fraudulent intent of the grantor must render the 
deed void as against creditors intended to be defrauled by it, 
ualess the grantee can place himself on a ground, or in a condi- 
tion not to be affected by the fraud, and 1 know of no condition 
that such a grantee can assume to avuid the effect of the fraudu- 
leat inteat of the grantor, unless it be that of a bona file pur- 
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chaser for a valuable consideration without rotice. But we are 
satisfied that the previous decisions of this court settle the ques- 
tion, that the fraudulent intent of the grantor alone in a deed of 
trust cannot affect the rights of the creditors intended to be se- 
cured by it, unless they have participated in that intent. In the 
ease of Storer v. Herrington, 7 Ala. 142, the question arose 
whether the fiaudulent intent of a mortgagor affected the rights 
‘of the mortgagee who did not participate in that intent. The 
consideration of the mortgage was for no advance of money, at 
the time it was executed, nor for any liability then incurred, but it 
was for liabilities previously incurred by the mortgagee on acconnt 
of the mortgagor. This court held that the fraudulent intept of 
the mortgagor alone did not render the deed void. In the case 
of Anderson v. Hooks, 9 Ala. 704, the facts were that Hooks 
was the security of Harris to the Bank of Montgomery by note, 
dated the 3d of April 1841; on the 12th of May 1842, Harris 
executed a deed to him conveying real and personal estate, 
with authority to-sell the same and from the proceeds to extin- 
guish the debt due the Bank, whenever judgment should be 
rendered in faver of the Bank; the deed also recited that Har- 
ris was indebted to Stocks in the sum of eleven thousand dol- 
lars, which he was desirous to secure, and it was provided, that 
if this debt was not paid in eighteen months, Hooks was au- 
thorised to sell the property and pay it: Anderson, a creditor 
of Harris, sued out an attachment against him before avy sale 
of the property was made, and caused it to be levied on it. 
The question arose between Hooks, the grantee, and Ander- 
son, a creditor of Harris, and it appeared that the debt named 
in the deed as due to Stocks was simulated, and was inserted 
*by Harris to defraud his other creditors, but it also appeared 
that Hooks was not privy te that fraudulentinteut. This court 
held that the fraudulent intent of Harris alone did not avoid the 
deed as to Hooks. In both the cases refered to, the convey- 
ance was iuteuded to secure precedent debts merely ; the gran- 
tor in both cases intended not only to seeure the debts named 
in the deed, but also to defraud his other creditors: Yet it was 
considered that the fraudulent intent of the grantor alone was 
not sufficient to avoid the deed as against the creditors secured 
by it. These authorities are directly applicable to the case be- 
fore us, and must be considered conclusive of it. We must 
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thereforethold that there is no error in this charge. The criti- 
cism on this charge, that it conveyed the idea that the fraudu- 
lent intent of the grantor, even if participated in by the creditors 
intended to be secured by tle deed, would not render it void, 
unless the trustees also were privy to. that intent, we think is 
sufficiently answered by the plain meaning of the charge itself. 
The meaning that the court intended to convey was that the 
fraud of the grat.tor alone did not render the deed void, if neither 
the creditors nor the trustees participated in it, and we are sat- 
isfied that the jury must have so understood the court. 

5. The sixth charge given to the jury is also free from error. 
In the case of Graham v. Lockhart, S Ala. 1, this court held 
that the admissions made by a trustee in a deed of trust, he 
having no beueficial interest in the property conveyed by it, 
could not be recieved as evidence to defeat the rights of the 
cestut quetrust. In the case of Cowling v. Douglas, 4 Ala. 206, 
it was held that the omission of a trustee in a deed of trust to 
sell the property and execute the. trust according to the provis- 
ioas of the deed, did not render the deed void. Indeed it is 
evident on priticiple, that if the deed was vati:l at the time of its 
inception, the rights of the creditors under it vested absolutely, 
and cannot be affected by the subseqnent acts or a:lmissions of 
the trustees whe have no interest in the property and which are 
not in pursuance, but in vielation of the trust. 

6. The seventh charge states a legal truism, for if two be in 
the joint possession of property, but the title is in one alone, 
the law wi!l refer the possession to the title. The owner could 
not be said to be out of possession of any part or portion of the 
property, and if in possession, he must be possessed according 
to his title.—Orr v. Pickeu, 3 J. J. Marshall, 230. 

7. The eighth instruction to the jury, if erroneous at all, was 
beneficial to the plaintiff in error. 1t was, that, if the deed was 
executed with a fraudulent intent on the part of the grantor and 
the trustees, it was void. We have seen that the fraudulent in- 
tent of the grantor alone will not avoid a deed intended to se- 
cure bona fide debts, if the creditors do vot partivipate in that 
intent. A charge, therefore, that holds the deed void, if the 
trustees participated in the fraud, although they had no interest 
in the property, cannot certainly prejudice the party seeking to 
set aside the deed. 
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We do not feel at liberty to examine the assignment of errors 
growing out of the refusal of the court to give the instructions 
prayed by the plaintiff in error. This assignment of errors was 
abandoned on the first argument of this cause, and was not con- 
sidered by the court in the opinion heretofore pronounced. A 
re-arguinent was granted, but not for the purpose of re-assign- 
ing as error the refusal of the court to give those insiructions, 
Hor of examining the question growing out of the refusal. 
~ 8. The remaining questions grow out of the ruling of the court 
in admitting and rejecting testimony. It appears that Campbell, 
the sheriff, and J. M. Friou, the grantor, had been partnersin trade, 
but bad dissolved in the year 1833. <A witness, to whom the 
firm had Leen indebted, was offered by the plaintiff to prove 
that Campbell said in a conversation with him, afier the execu- 
tion of the deed of trust, that Friou was an extravagant man 
tnd would not pay his debts, and that he, the witness, would 
have trouble in getting the proportion of the firm debt due from 
Friou. ‘The rule in reference to the relevancy of testimony is, 
that facts and circumstances which, when proved, are incapab!e 
of affording any reasonable presumption or inference in regard 
to the material fact or inquiry involved in the issue, cannot be 
given in evidence. ‘The propriety of this ryle must be admitted 
by all,. when we reflect that every fact or circumstance given in 
evidence may be controverted, and if a party could be per- 
mitted to give in evidence facts’ or cireumstances which could 
afford no light, by which to ascertain the truth of the material 
matter in dispute, many embarrassing questions would be pre- 
sented, both for the court and jury, which, when solved, would 
not advance us one step in the material inquiry: Such ques- 
tions might embarrass the court, and often mislead the mind of 
the jury from the true matter or point in dispute. ‘The only 
inquiries or questions in dispute between the parties must have 
been, was the deed fraudulent, and did Campbell, the sheriff, 
know it to be so? ‘That the sheriff said to the witness that 
Friou was an extravagant man, tended to solve neither the one, 
nor the other of these inquiries; it neither showed fraud in the 
deed nor a knowledge of that frand on the part of Campbe'l. 
The court also correctly excluded the testimony, which showed 
that Campbell in 1835 recommended Friou to merchants in 
New York as worthy of credit, and as worth uine thousand dol- 
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lars. We do not see what legitimate inference could be drawn 
from such evidence, or what light it could afford in arriving at 
the truth of the questions involved ia this cause. Of the same 
character is the testimony tending to show the acts of Campbell 
and Dawson, in reference to the deed of trust executed by 
Campbell. We cannot conceive on what principle this testi- 
mony could have been permitted to go to the jury.. Whether the 
deed executed by Campbell was fraudulent or not, was not a 
question before them. ‘To permit evidence, tending to show 
the deed of Campbell to be fraudulent, would have led to the 
examination of questions entirely. distinct from the issues sub- 
mitted in this cause, and when solved, the jury would not have. 
been advanced one step in the investigation of the material facts 
in this case. 

The court also acted correctly ‘in rejecting that portion of 
Dawson's answer to the fourteenth eross-interrogatory objected 
to.by the defendants. The motive of Dawson in dismissing a 
suit against Smith, who had levied on a portion of the property 
conveyed by the deed, did not tend to prove either of the mate- 
rial inquiries in this cause; but when he said he dismissed the 
suit, because he had heard, after he left the State, of the fraudu- 
lent conduct of the Frious, its illegality is manifest, for it shows 
that his reason for dismissing the suit was a rumor he had heard. 
To permit his reason for doing an act, founded on rumor, to be 
given in evidence would be to permit the effect of common 
rumor to be given in evidence, when the rumor itself would be 
illegal testimony. ‘The dismissal of the suit was an act, and 
was not objected to by the defendants, but the motive or reason 
why Dawson did this act is clearly illegal evidence and; was 
properly excluded. 

We have thus disposed of all. the questions that grow out of 
the ruling of the court and which have been presented for our 
revision, and our conclusion is that the fourth instruction given 
by the court to the jury cannot be sustained.. The judgment 
must therefore be reversed and the cause remanded, 
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1. The grant of a license by the commissioners’ court to establish a toll 
bridge is a privilege, in its nature strongly resembling a franchise granted 
by the State, and in general must be governed by the same principles. 

2. Where the commissivners’ court grants to a party a icense to establish 
a toll bridge, on a condition to be performed, and he is in possession of 
the privilege, his right to its enjoyment cannot be called in question by 
an individual, on the ground of bis failure to perform the condition. Such 

‘ & power belongs exclusively te the commissioners’ court 

3. The 5th section of the act of 1839, which provides that no licensed toll 
bridge or ferry shall be established on the same water-course, within two 
miles, by water, of any toll bridge or ferry already established, was in- 
tended to limit the power of the commiesioners’ court, and not to enlarge 
the privilege of wrong-doers. 

4. Under the proviso to the Ist section of the act of 1839, relative to the 
establishment of toll bridges &c., any person may establish a private 
bridge, but it must be limited to his own use. 

5. A court «f equity will grant a perpetual injunction to restrain the owner 
of a private bridge from permitting travellers &c., subject to the payment 
of toll at an estadlishvd bridge, to pass over his bridge, in violation of 
the rights of the proprietor of the established bridge, and decree to the 
latter a pecuniary recompense for the lusses thereby sustained. 


‘Error to the Chancery Court of Chambers. Tried before 
the Hon. Wilie W. Mason. 


Baveu, for the plaintiffs: 

» An injunction will be granted to secure to a party the enjoy- 
ment of a privilege confered by statute, of which he is in the 
actual possession, and where his legal title is not put in doubt. 
Croton Turnpike Co. v. Ryder, 1 Johns. Ch. 611. 

- Where one has a grant of a ferry, bridge, or road, with the 
exclusive right of taking toll, the erection of another ferry, bridge 
or road so near it as to create a competition injurious to such 
franchise, is a nuisance, and this court will grant a perpetual in- 
junction to secure the enjoyment of the statute franchise, and to 
prevent the use of the rival establishment.—Newburgh Turn- 
pike Co. v. Miller et al., 5 Johns. Ch. 100. 

It is competent for a court of chancery to protect the rights 
of persons having a franchise, by injunction.— Mayor and Al- 
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dermen of Columbus v. Rodgers et al., 10 Ala. Rep. 38; 5 
Johns. Ch. Rep. 111. 

The owner of a ferry established by the Legislature is pro- 
tected in his right by the common law.—Stark v. McGowen, 1 
N. & McC. 387. A party having a ferry established by law 
can restrain the use of a free bridge, whereby the profits of the 
ferry are lost.—Gates v. McDaniel & Spurlin, 2 Stew. 211. 

All exclusive grants or franchises ought to be so construed as 
to give them due effect, by excluding all contiguous competi- 
tion, which would be injurious-and operate fraudulently upon 
the grant.—3 Kent’s Com. 459. The common law declared 
all such invasions of franchises to be nuisances.—Ib. 

2. The court in considering the: extent of powers, look 
to the end and design of the patties and to the substantial rather 
than the /iteral execution of them.—Nelson et al. v. Troup et al. 
7 Johns. Ch. 25. Contracts are to be expounded so as to carry 
into effect the intention of the parties.— Watts, ex’r, v. Shep- 
pard, 2 Ala. Rep. 434; Scott v. Baber, 13 ib. 187. 

The terms of this grant to defendants to establish the new 
by-road are for a public road; the defendants cannot use it for 
themselves only; for the condition of the grant would fail, and 
the title revert back to the grantors.—Newburgh Turnpike Co. 
v. Miller, 5 Johns. Ch. 114. 

By reference to the license granted to plaintiffs and the bond 
executed by them to the Judge of the County Court, it is mani- 
fest that the contract authorised the complainants to use the old 
bridge. ‘The court had authority to do so.—See Clay’s Dig. 
§13, § 25. ‘The court had the authority to grant the license.— 
Clay’s Dig. 513, § 26. The testimony shows that the time 
had expired for which the public bridge was to be kept up by 
the builders, &c. 








Betser & Harris, for the defendants: 

1. The license issued to complainants is a contract between 
the county and complainants, by which the right to collect toll 
is granted on the condition that the complainants build a bridge. 
Thompson v. The People, 23 Wend. 554, 238; 3 Kent’s 
Com. 458. 

2. Complainants, before they can complain of an invasion of 
their license, must show that they have complied with the con- 
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ditions upon which their, right to collect toll was to accrue.— 
Lombard v. Cheever, 3 Gilm. 469 ; The People v. Thompson, 
21 Wend. 251; The People v. Utica Ins. Co., 15 Johns. 358 ; 
Angel: &.Ames on Corp. 466; Attorney Gen’l v. Petersburg & 
Roanoke. R. R., 6 Ired, 456; Pres’t & Directors &c. v. Ryder 
etal., 1 Johns. Ch. 641... 

3.| Defendants have aright to build a bridge over two miles 
by water from the bridge claimed by complainants.—Clay’s Dig. 
514, § 24. 

4. Defendants. have the right to build a private bridge at any 
place on: their own land, for their own. crossing.—Clay’s Dig. 
513, § 26. 

5. The answers and evidence show. that the bridge built by 
defendants is on their owu land, and is a private bridge kept for 
their own use. 


PARSONS, J.—The plaintiffs in error were the complain- 
ants below. They state im their bill that the commissioners’ 
court of roads and revenue in Chambers county, on the 4th day 
of December 1848, granted to them a license to establish a toll 
bridge across Osenappa creek, in that county, where one of the 
public roads crosses it, and to erect.a toll-gate for their bevefit 
for the term of five years from that time, and to charge the rates 
of toll which were prescribed by the commissioners’ court. 
They. exhibited with their bill.a transcript from. the records of 
the commissioners’ court, showing the grant of the license, the 
rates of toll, and the bond given by the complainants according 
to.the statute. ‘They state further that they accordingly, at great 
labor and expense, established the bridge and toll-gate and be- 
came fully possessed and in the exercise of their privilege, and 
that their bridge was the crossing place of the mail stage, of 
many travellers &c. subject to the payment of toll; also that 
defendant Ellsworth was the proprietor of a line of mail stages, 
and that the defendant Doolitule was his agent; that they and 
the other defendants, combining &c. with the assistance of other 
persons, had cut out and opened a by-road vear the toll bridge 
of the complainants, and built thereon a new bridge across the 
same creek, about a mile from the bridge of the complainants, 
and that the by-road at each end intersects the public road and 
avoids the bridge of the complainants. The bill states that 
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Ellsworth had: turned his stages &c: upon the’ by-road, and 
that many travellers &c. had gone upon it, avoiding the toll 
bridge. 

' Etlsworth, by his answer, controverts the right of the com- 
plainants to the toll-gate, alleging that instead of erecting a new 
bridge, according to their contract with the commissioners’ 
court, they had made some inconsiderable repairs upon and ap- 
propriated a bridge at the same place, which had been erected 
by authority of the said commissioners’ court. He states fuar- 
ther that the new bridge was more than two miles by waterfiom 
the btidge of complainants, but within that distance by land. He 
insists that he' had a right to erect the new bridge for his own 
use as stage contractor &c., and admits that he had used it ac- 
cordingly. It appears by the answer that travellers had been 
permitted to cross at the new bridge, and so it appears that by 
means of the new road and bridge the complainants have lost 
the profits of the stages and travellers. It is also evident from 
the answer that Ellsworth, unless restrained, will continue to 
disturb the complainants in the enjoyment of their privilege. 
Without noticing the other defendants at this moment, we will 
examine the question between the complainants and Ellsworth. 
And in the first place, it is clearly a proper case for an injunc- 
tion, according to the facts stated in the bill—Gates'v. McDan- 
ie! & Spurlin, 2 Stew. 211. But the answer, sustained too by 
the evidence, presents several matters of defence, beyond what 
appears by the bill, and we will consider them in their order. 

It appears that the complainants, at srnall expense, repaired 
the existing bridge, and, having erected their totl-gate, became 
thus fully possessed of the privilege and in the enjoyment of its 
profits. It appears that this bridge was in the proper place, or 
very nearly so, and that it was safe and sufficient. ‘The coun- 
sel of the complainants contends that they acquired a right to 
the existing bridge by virtae of their contract with the commis- 
sioners’ court, and we think the transcript from the record of the 
commissioners’ court in some dezree favors this argument, for 
it appears that the privilege was to commence from the day of 
the order grarting the license, which was before a new bridge 
could have been built. ‘This and perhaps some other parts of 
the proceedings, which appear by the transcript, tend, in some 
deviee, to support the conclusion tLat the ; arties intended that 
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the complainants should have the existing bridge, or the use of 
it. But this, we think, is repelled by several parts of the trans- 
cript, from which, we are inclined to think, it must be infered 
that a new bridge was contracted for and expected. It might, 
perhaps, be infered from the nature of the case thai. he commnis- 
sioners’ court intended to abandon and did abandon the existing 
bridge, and that the complainants. therefore had a right to ap- 
propriate it.. But ifthe abandonment and the right to appro- 
priate it were both clear, they do not establish the fact of strict 
performance of the undertaking of the complainants, which was, 
as we think, to build a new bridge. There is no question but 
that a party to whom a franchise has been granted, upon condi- 
tions to be performed by him, must perform them substantially, 
or he will forfeit the franchise; and in a proper proceeding for 
that purpose, the forfeiture will be declared and_he will be ousted 
of the privilege.—'Thompson & others v. The People, 23 Wend. 

537; The People v. Thompson & ethers, 21 Wend. 235. Ac- 
cording to the opinion of the court in the case cited, as it is re- 
ported in 23d Wend. 537, a substantial performance of the con- 
ditions upon which such grant is made is all that can be reyuired 
where the condition is subsequent. It appears by that case, 
that if the party vary in his performance from the conditions in 
an immaterial matter, and if no private or public injury resulted 
from the variation, it was all that could be required. ‘Taking it 
as true that a substantial performance of conditions subsequent 
in such cases is all that can be claimed, and that the performance 
is substantial if it answer the purpose as well, and if no injury 
can result from it, and it varies only in what is immaterial, 
yet it is obvious that many questions of this kind may be ex- 
tremely perplexing, and it may be difficult to bring them within 
any general rule. But it is certain in England, in respect of 
franchises granted by the King, that he may waive these ques- 
tions and consider the performance as sufficient: And it is as 
clear in respect of franchises granted bere by the Legislature, 
that the State may waive all sueh questions and accept of any 
performance. It is therefore. a wise ‘principle of law, that no 
individual can be permitted, t more: ec ly in a collateral pro- 
ceeding, to claim or to a forfeiture'in any such cases. 


This right belongs to the Ki z alone in England; and here to 
the State alone, and this is to be accomplished only by a direct 
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proceeding for the express purpose, as by scire facias, quo war- 
ranto, or information in the nature of quo warranto. And it is 
very clear that the King in England or the State here may waive 
strict performance and accept of substantial or any performance, 
whether the condition be precedent or subsequent, and that after 
the party is in full possession of his privilege, the manner of his 
performance cannot be taken advantage of by individuals. Con- 
fining ourselves still to franchises granted by the State, and we 
may add, to questions arising in cases at law, it may be further 
remarked, that if an individual may take advantage of the man- 
ner of performance, or of any such thing, a singular result 
might be produced. He might, so far as he is concerned, 
oust the party of his franchise; but if the State should accept of 
the performance, or waive the’forfeiture, then the franchise would 
be good against the State and all persons except the one who had 
annulled it, which is inconsistent with the nature of a franchise. 
In Angell & Ames on Corp. 507, it is said: “It cannot be 
shown in defence to a suit of a corporation, that the plaintiff’s 
charter was obtained by fraud; nor especially by a subscriber 
who accepted the charter and assisted in putting it into opera- 
tion. Neither can it be shown in defence that the plaintiffs 
have forfeited their corporate rights by misuser or non-user. 
Advantage can be taken of such forfeiture only on process in 
behalf of the State, instituted directly against the corporation, 
for the purpose of avoiding the charter or act of incorporation, 
and individuals cannot avail themselves of it in collateral suits, 
‘until it be judicially declared. And when a company was in- 
corporated for the purpose of removing from a river all obstruc- 
tions to the free passage of logs, &c. and were authorised to 
demand tolls of the owners of logs, &c. freely passing down the 
river, in an action to recover tolls for logs that passed the river 
freely, it was held, that the defendant could not show that the 
corporation had not removed the obstructions, even though the 
act of incorporation was to be void, if they should not be re- 
moved within a year, and more than a year had elapsed before 
the action was brought.” With this Chancellor Kent agrees. 
2 Kent’s Comm. 812. In the case of The Bank of Galliopo- 
lis v. ‘Trimble, 6 B. Monroe, 599, the court held, that the de- 
fendant could not go into the question of forfeiture of the plain- 
tiff’s charter by non-user or misuser, or for a failure to comply 
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with the requisitions thereof in any respect, and held that the 
question of forfeiture could only be determined by a direct ju- 
dicial proceeding. In Adams v.;Beach & Stuart, 6 Hill’s Lt. 
(N. York,) 271, it was held, than in an action by one claiming 
the right, to take toll under.an act of the Legislature; the defend- 
ant may show that the franchise has been repealed or surren- 
dered, or that it bas.expired by. its own limitation, but not that 
the plaintiff has. forfeited it. In Townsend v. Blewett, 5 How. 
.(Miss.) R. 503, which was an action to recover damages for 
disturbance of a bridge franchise, it was held to be sufficient 
that the franchise was granted and the plaintiff was in possession, 
although it was not granted to him,;but to another person of 
whom be had purchased-the land,.but it was not certain that 
‘the franchise had passed. In Pejer v. Kendal et al, 6 B. & C. 
‘the action was. case for disturbance of a ferry, and it was held to 
be sufficient for the plaintiff to prove that he was in possession 
of the ferry when the cause of .action arose, and that neglect of 
duty by the owner of the ferry was vo answer to the action, 
although the Crown might on that ground repeal the grant by 
scire facias or quo warranto: And see Duke vy, The Cahawba 
Nav. Company, 16 Ala. 372. In speaking of forieitures in 
such cases, Chancellor Kent says, ‘A court of chancery never 
deals with questions of forfeiture. . It may hold trustees of a 
corporation accountable for abuse of trust, but the court cannot, 
without special statute authority, divest corporations of their 
corporate character and- capacity.”"—2 Com. 313.. He says 
that such subjects are exclusively of common Jaw jurisdiction. 
And it is clear that the question of forfeiture of any franchise 
granted by the Legislature, whether to an individual or to a 
ompany, is exclusively of common law jurisdiction. W hat 
_.we.haye said as yet has been in relation chiefly to franchises 
granted by the King or by the Legislature, avd .the authorities 
cited in general applied to cases at law. . The complainants in 
this case claim under a privilege granted by the commissioners’ 
court according to the statute, and the present is a case in equity. 
Atis, however, a privilege in its-nature. strongly resembling a 
franchise granted by the State, that isto say, by the Legislature 
itself, and: we think they must in general stand upon the saine 
principles; For although this privilege was not Branted by the 
Btate directly, yet it was granted by competent public authority, 
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‘acting in conformity with an express act of the Legislature. It 
comes mediately from the Legislature itself. There may be 
one difference—it may be ancertain by what process the com- 
plainants may be ousted from their privilege, if a proper cause 
should exist. But the remedy given by the statute is perbaps 
in all cases sufficient. The person to whom the privilege is 
granted is to give bond with good security, payable to the Judge 
‘of the County Court and his successors in ‘office, and condi- 
‘tioned that the bridge shall-be well built according to the grade 
of the road and kept in good repair; so that it may be passed at 
all times with safety and convenience; which bond the court 
‘may require the party to renew-at any time on giving him ten 
days’ notice, and-if he fail to do so, the court-may revoke his 
license, &c.—Clay’s Digest, 513, § 26. This would be equiv- 
alent to a judgment of euster at the common law. The -com- 
plainants; as has been said, were in:the actual possession of a 
bridge, in the proper place, orso nearly so that an individual 
cannot object on that ground, which was sufficient for the pur- 
pose, at least for the present, and in the full enjoyment of their 
‘privilege, which had never been-revoked or in any way ;an- 
nulled. We therefore think that the defendants cannot ques- 
‘tion the right of the complainants to their privilege on the 
‘ground upon which they have»attempted to do so. ‘Such a 
right belongs exclusively to the commissioners’ court, and it may 
waive it whenever it may seem proper to do so. And we can 
see no reason for a difference in this respect, because the case 
“is in equity. As, in the language of Chancellor Kent, * A court 
of equity never deals wit questions of forfeiture,” in such 
cases, the chancellor could not have declared one in’ she 
present case, and consequently the defendants could not make 
the question. 

The defendant in the next) place states that his bridge 
is more than’ two miles by water from the bridge of the 
complainants. The statute upon this subject, (Clay’s, Dig. 

514, § 29,) is—That no licensed toll-bridge or ferry shall be 
established on the same water course, within two miles by water 
of any toll bridge or ferry already established, with certain ex- 
ceptions which are not material in this case. It was the inten- 
tion of this statute, we think, to limit the power of the court in 
establishing toll bridges and ferries, and not to enlarge the privi- 
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lege of wrong-doers.. This case therefore is not affected by 
that statute. 

The defendant insists that his road and bridge were made for 
his own use and that he has a right to use it as stage contractor 
and otherwise. This right is founded on the proviso of the act 
which regulates the licensing of toll-bridges, ferries and cause- 
ways.—Clay’s Dig. 613, 426. The proviso is in these words: 
'“ Provided, any person may keep a private ferry &c. at which 
no toll is charged.” We think this was intended to include a 
bridge as well as a ferry, although a bridge is not expressly 
‘mentioned. But whether a bridge or a ferry, it must be a pri- 
‘vate one, that is to say, it must be limited to his own use. To 
‘this extent he may draw away the business and property of an 
established bridge, but no further. If he permit travellers &c. 
to pass by his road and bridge, that would otherwise cross the 
established bridge, it is a violation of the law and of the rights of 
the proprietor of the established bridge, and he is responsible 

‘for it, because no such thing was intended. He must use his 
private bridge so as not to injure others. The Legislature has 
not indicated an intention, however, to limit his own use of such 
private ferry or bridge, and we cannot do so. Hence we think 
he may use it for himself, his family, his stages or other pro- 
perty, his servants and agents, and in short, in every way in 
‘which a bridge is used. If he should permit others to use it 
‘under any false pretence, such as being in his service, he would 
be responsible for it. We therefore think that Elisworth must 
be enjoined during the continuance of the license of complain- 
ants, from permitting travellers or any other person or thing 
which may be subject to the payment of toll at the bridge of the 
‘complainants, from passing upon his road or bridge, but saving 
to himself all his rights, as defined by this opinion. 

With respect to the other defendants, we think that all who 
participated in producing or continuing the disturbance ought to 

‘be enjoined, as well as Ellsworth, during the continuance of 

the privilege of the complainants, according to the principles of 

‘this opinion, and with a saving of such individual rights as any of 

them may have of using the new bridge, in conformity with the 
iples of this opinion. 

© ‘And’we think the complainants are entitled to a pecuniary 

- Tecompense for their losses occasioned by the disturbance of 
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their privilege, and thet an account thereof should her takve, in 
conformity with the rights of the parties anil the ries of 
this epinien. 

The decree of the chancellor is reversed and the cause re- 
manded, to be proceeded in, not inconsistently with the views 
abeve expressed. 


eee 


TARDY vs. MURRY & DURAND, Ex’as, &c. 


i. A‘certificate, which omitsto show the time at which the writ of error 
issued and the term to which.it is returnable, is sufficient to authorise 
an affirmance of the judgment. 

2. If a writ of error bx net retarned to the term to which it issued, but is 
abandoned, by the party afterwards suing ont a new one returnable to 
a subsequent term, it becomes a nullity, and a certificate iseued on it, 
pending the second writ, will uot authorise on affirmance of the judgment. 


Motion for the affirmance of a judgment rendered in the 
Circuit Court of Mobile in favor of Tardy v. Murry & Durand, 
executors, dc. 


Jewett, for the motion. 


Srewarr, contra. 


CHILTON, J.—Tardy moves to affirm the judgment of 
the court below on the certificate of the clerk. We should uu- 
der the circumstances grant the motion, but the certificate does 
not conform to the requisitions.of the statute-—Clay’s Digest, 
308-9, § 13. It does not “show the time at which the writ of 
error issued,” nor the term of the court to which it issued. 
The statute expressly requires that the clerk’s certificate, upon 
which an affirmanee may be had, must show the time at which 
the writ of error issued. This certificate says the writ was 
issued in 1849, but whether to the June term 1849, or this 
term, is not shown. Indeed, we can only determine by infer- 
ence that it was issued to this court, the clerk certifying that 

38 
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by the Supreme Court, ‘Fhe motion must be denied, with 
leave to renew it on the production of a preper certificate. 








“Nore, BY Revorter.—On a subsequent day of the term 
the motion for an affirmance was renewed on production of the 
‘ proper certificate, which was resisted, and the following epinion 
was delivered. 


CHILTON, J.—On a previous day ef this term, 2 motion 
was made to affirm the judgment in this eause upon certifi- 
cate. We refused to grant the motion, because the certificate 
did not conform ie. the statute. Itis,new renewed upon the 
production of a proper certificate by Mr. Jewett, which shows 
that.the writ of errer was sued out te the June term 1849: The 
motion is, however, resisted on the ground that en the 4th day 
of this month a new writ of errer has beew sued owt, returnable 
to the next term of this court, and whieh is now shown in court. 
Does this furnish a sufficient reason why the judgment should 
not be affirmed on certificate ? 

In Haden & Everett v. The Wnited States, 4 Port. R. 395, 
it'is intimated that a writ of error made returnable to a previous 
term:of this court, but which was net im fact so returned but 
abandoned, by the party suing out anether writ, beeame a null- 
nty—citing 4 Dallas Rep. 21. And when the same case after- 
wards came before this court, it was held that if the party fails 
to file the transcript at the time to which it is returnable, a new 
writ of error may be sued out at any time before the affirmance 
ef the judgment, on certificate. —5, Port. 583. When it is 
suedout and is pending, it is very clear, that the judgment 
should,not be affirmed upon the.old writ which becomes a null- 
ity, aeeording to the decisions just quoted. It is true that the 
record under the new writ.has.not been filed, but according to: 
the rule applicable to such cases, the. party has until the close 
ofthe third day of the next, term, to which it is made returna- 
ble, within which to file it, So that under the previous prac- 
tice of, this court, we do not think we should be justified in, 
affirming the, judgment upon, the old writ, of error while a new 
one.is pending, upon which. no,affirmance can be had at this, 
term---8 Ala. 490, ‘The question made by the counsel for the 








JANUARY TERM, 1850. 587 
Oliver v. The State. 








motion upon the sufficiency of the citation to hear errors, cannot 
affect the present inquiry. If the citation be insufficient, the 
plaintiff in error has the privilege of perfecting it within the 
ume prescribed by law. 

The motion is consequently denied. 


After this opinion was delivered, it occurred to me that. un- 
der it a party might avoid the affirmance of.a judgment ad tn- 
Jfniium, but for the three years statute of limitations applicable 
to writs of error, merely by suing out new writs of error before 
each term, and I suggested my difficulty to the counsel and re- 
quested the papers to be returned that I might look into it; but 
a moment’s reflection has satisfied me that there is nothing in 
this view, because a party cannot sue out a new writ until the 
first becomes a nullity by not being returned to the court to 
which it id returnable ; and as a new writ could not be sued out 
until after the expiration of the term to which the first writ was 
made returnable, the party, against whom it was issued, would 
always have the term to which it was returnable, within which 
to affirm on certificate. 


Darcan, C. J., not sitting. 


Oe 


OLIVER vs. THE STATE 


1. Where it appears that the deceased, from the time the wound was re- 
ceived, fifty-two days befure his death, uniformly expressed the beliet 
that the wound was mortal, that his medical attendant had so informed 
him, and that he was paralyzed from the point at which the ball en- 
tered, just below the shoulder, to his feet, a sufficient predicate is laid tu 
authorise the admission uf a statement, made three days befure his death, 
as a dying declaration. 

2. Sach circumstances, connected with the homicide, as the deceased, if 
living, would b> alluwed to testify to, may be the subject matter of dy- 
ing decl vations. 

3 >The declarations of the accused, mad: after the commission of the act 
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» with which he stands charged, where they furm po part of the TES BEB My 
are not admissible in bis favor as original, independent testimony. 

4, The intent, with which a child under twelve years of age is fureib!y ta- 
ken from its parent, is a fact to be infered from the evidence, and falls 
within the exclusive province of the jury. 

5. The law Will justify the taking of life, when neceseary to prevent the 
commission of a felony, but not to prevent the cummission of a mere 
trespass on the person or property of another. 

6. The necessity that wil} jastify the taking of life need rot be actual, but 
the circumstances must be euch as to imprexs the mind of the slaycr 
with the reasonable bclicf that such necessity ia impending. 

T.. Whether the circumstances are euch ss to create a reasonuble belief in 
the mind of the slayer that # neevssity exists fur taking the life of ano- 
ther is a question for the jury, in the evlation of which they may con- 
sider the cundition of both the parties. - 

8. If an act, amounting to manslaughter, be vo/unfari/y committed, the 
Statute, without regerd to the eireumstances of provocation, fixes the 
grade of the offence, and pronounces it manslanghter ir the first degree. 

9, Where a party, without necessity, hills another with a deadly weapon, 
the law, in the absence of proof to show that it was accidental, will 
imjly that the act was velunturily done. 








Error to the Circuit Court of Talladega. Tried before the 
Hon. John J. Woodward. 


Tue plaintiff in error was indicted for the murder of one 
William E. Hammond. The evidence, so far as it is neces- 
sary to a proper understanding of the questions raised by the 
assignments of error, was substantially this: The accused and 
the deceased married sisters. During the absence of the de- 
ceased from home, Mrs. Oliver, becoming dissatisfied with her 
husband, Jeft his house and went to that of the deceased, car- 
rying with ber her children, then under the age of twelve years. 
Afier the deceased returned and on the day before the hemi- 
cide, the accused requested one Alexander to see the deceased 
and.asked him to meet him at Alexander’s bouse for the pur- 
pose of conversing with him in reference to his wife and chil- 
dren, which was done and they met accordingly. On the 
morning of the homicide, the accused went to the house of 
Alexander and informed him that the deceased was to bring his 
wile and children there on that day and that they were to en- 
deavor to settle the matter between him and his wife. About 
one o’clock on that day the deceased arrived and with him the 
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wife and children of the accused, and as he rode up he said to 
the accused, “here they are, | deliver them to you.” _ It appears 
that Mrs. Oliver was desirous of going with her children to the 
house of one Raiford, who lived in Marshall county, Missis- 
sippi, and that the accused was willing that she should do so, 
upon being assured that the children would not be removed 
from there and would be delivered to him when required; and 
for the purpose of obtaining this assurance, the accused drew 
up an instrument, which he required Mra. Oliver to sign and 
swear to, binding her not to remove the children from the house 
of Raiford and to deliver them to bim whenever he should de- 
mand them. Mrs. Oliver was willing to sign the instrument and 
take the oath, but upon its being read, the deceased remarked 
that it was too binding and she should not do it—that Raiford 
was in a moving condition and if Le moved Mrs. Oliver would 
have to go with him. To this the accused replied, that if she 
did not sign the writing, she should not have the children, and 
that he would take them himself. The deceased then said, 
slapping one hand in the other, that he would take them, that 
he was not afraid, and he thereupon rose from his seat and 
“took hold of the accused.from behind and pushed him along 
before him out of the passage in which they were sitting, some 
thirty steps.” The deceased was much the stoutest man ef 
the iwo, but did uot strike the accused, nor the accused him. 
Whilst the deceased and the accused were thus engaged one of 
the witnesses proposed to part them, when Mrs. Oliver said, 
“Let them alone, if he kills him.” When the witness. ap- 
proached them he discovered that they were struggling for a 
pistol which was held in front of the person of the accused— 
each having hold of it. ‘The parties fell, either by the deceased 
throwing the accused, or by the accused sinking down to elude 
the grasp of the deceased, and the witness then seized the pis- 
tol and took it from them. The deceased being on top asked 
the accused if he would behave himself, to which he replied at 
first that he would not, but afterwards that he would, whereupoa 
the deceased got off of him. On rising, the accused drew 
another pistol and said, “I'll be damned if [ havn’t another pis- 
tol.”’ and he shook it at the deceased, but said further, “+I did 
not bring it for you, nor do I intend to hurt you.” The de- 
ceased replied, “1 have weapons too, and am not afraid,” and 
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drew a knife but made no effort to use it. It also appears that 
during the scuffle the accused said all he wanted was his clil- 
dren. After the accused had drawn his second pistol, one of 
‘the witnesses told him to put it up, and he thereupon dropped 
it to his side and walked towards the house, where his wife and 
children were, and the deceased and the witnesses followed him 
in a slow walk. The accused put his hands before him, but 
what he did was not seen, and on reaching the entrance to the 
house wheeled and fired at the deceased, inflicting a wound of 
which he died in fifty-two days thereafier. It was shown by 
the State by the testimony of the attending physician and ano- 
ther witness, that from the first the deceased had uniformly 
expressed his belief that the wound was mortal, and that his 
medical attendant bad so informed him, and that he was par- 
alyzed, frown the wound, which was just below the right shoul- 
der, to his feet. Upon this predicate, the State offered to prove 
the following declaration of the deceased, made three days be- 
fore his death, on its being reported to him, that one of the wit- 
nesses, on an examination touching the matter, had sworn, that 
he, the deceased, at the house of Alexander and immediately 
after the accused had said, if his wife did not sign the writing he 
would take the children, had seized the accused whilst the lat- 
ter was sitting in his chair—** There must be some mistake in 
this—Oliver was in the act of rising from bis chair.’ ‘To the 
admissibility of this declaration the counsel of the accused ob- 
jected, but the court overruled the objection and allowed it to 
go as evidence to the jury, whereupon the plaintiff in errer ex- 
cepted. The facts upon which the only exeeption was taken 
to the ruling of the court in the exelusion of testimony, as well 
as the charges given and excepted to, are sufficiently set out in 
the opinion of the court. 








Rice, for the plaintiff in error: 

1. The right of the father to the custody and services of his 
infant children (under seven years of age) is deemed sacred 
both by human and divine law. Neither a dissatisfied mother, 
nor any third person can deprive a father of this right—King 
v, Greenhill, 31 Eng. Com. Law Rep. 153; 19 Wend. Rep. 
16-24 ;\10 Vesey, 52; Roberts v. Connelly, 14 Ala. 239. 

2. Every father has the right to defend his person, property 
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and children against unlawful violence, and may employ as much 
force as is necessary to prevent its invasion.— The State v. John- 
son, 12 Ala. 840; Commonwealth v. Kenard, 8 Pick. R. 133; 
Wharten’s Criminal Law, 254-258; State v. Rutherford, 1 
Hawks, 457; 4 Black. Com. 181; The State v. Roane, 2 Dev. 
Law Rep. 68; State v. Craton, 6 Tredell’s Rep. 174 to 176; 
Addis..248; cited in 1 Wheeler’s Cr. Cases, 257. “Se et sua 
defendens” is the expression of law.—1 Russel on Cr. 543, 
marginal page. 

3. The right of defence in such cases, is founded on the law 
of nature, and is ret, nor can be superseded by any law of so- 
ciety.—W harton’s Cr. Law, 264. 

4. Ifa man, though in no danger of serious bedily harm, 
through fear, alarm or cowardice, kill another, under the impres- 
sion that great bedily harm is about to be inflicted on him, it is 
neither manslaughter nor‘ murder, but self defence—especially 
where that impression is produced by the wrxlawful conduct and 
violence of the party killed, or by his being in an apparent situa- 
tion to do harm.——-Grainger v. The State, 5 Yerger, 459; 2 
Suarkie’s Ev. 950; Wharton’s Cr. Law, 258; The State v. 
Rutherford, 1 Hawks, 457; 2 Wheeler’s Crim. Cases, 507, 
(charge of Judge Story;) State v. Scott, 4 Ired. 415; Copeland 
v. The State, 7 Humph. R.481. The reason of this rule is 
that the man acts from an. zmpulse which he can neither resist nor 
suppress by the exercise of his reasoning faculties; and Ham- 

mond having shown that he had malice against Oliver, was 
‘*not fit to be trusted with a dangerous weapon in his hand.”— 
Foster’s Cr. Law, 264; Mawgridge’s Case, cited 1 East’s Crown 
Law, 276. 

5. The forcible taking of a child under twelve years, of age, 
with intent to detain (er conceal) it from its father, is a felony iw 
Alabama. So is the malicious er fraudulent taking of a child, 
with like intent.—Clay’s Dig. 415, § 20; Ib. 439, § 8. 

- 6. The same rules which apply to a petsonal injury to the 
father, must apply to an injury to his relative right to his chil-. 
dren.—W harten’s Criminal Law, 258; 7 Ala. 169. 

7. Manslaughter in the first degyee, ander the penal code, is a 
voluntary killing, without malice, but without legal excuse or 
justification. Every case of manslaughter, as defined by the 
common law, (whether voluntary or involuntary manslaaghter,) 
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is. under our penal eode, manslaughter in the second degree, 
i it is proved that the slayer “voluntarily deprived” the 
deceased “ of life.” . The will to take life—the intent to: kill— 
distinguishes maaslaughter in the frst from manslaughter in the 
second degree. ‘The common law classification of manslaughter 
~—voluatary and involuntary—is superseded by our penal cede. 
Clay’s Dig. 413,§§ 3, 4; Commonw. v-Gable,7 Serg. & Rawle, 
428-434; Wharton’s Crim. Law, 224 ; Read v. Austin, 9 Mis- 
souri R. 727; cases cited from N. Ca. Rep. infra. In Penn- 
sylvania, the common law classification of manslaughter into 
voluntary and involuntasy, is expressly recognised by siatule.—7 
Serg. & Rawle, 425. Not so:in the penal code of Alabama. 

8. The wei to take life—the inient to kill, must be proved 
beyond a reasonable doubt, by the State. If not, it cannot be 
manslaughter in the first degree.—Coffee_v. The State, 3 Yer- 
ger, 283; 1 Russel on. Crimes, (top pages,) 386-387, notes ; 2 
Starkie’s Ev. 948, note 1. 

9. The question of intent, is always a question for the jury. 
The court never can decide it—even where a deadly weapon is 
used.— Weed v. Evans, 2 Speers (S. C.). Rep. 232; 2 Wheel- 
er’s Crim. Cases, 50S—per Judge Stary. 

10. The use of a-dead/y weapon does not autherise a court 
to pronounce upon the intent ; beeause an indignity offered to 
the person, coupled with a breach of the peace, will extenuate 
a homicide to manslaughter, although a deadly weapon is used. 
And the question still is for the puxy, whether it is manslaughter 
in the first degree, or only in the second degree.—The Siate v. 
Tackett, 1 Hawks Rep. 219; The State v. Yarbrough, 1 ib. 78 ; 
The State v. Hill, 4 Dev. & Batt. 491; U. States v. Travers, 2 
Wheeler’s Cr. Cases, 508—per Judge Story ; Rex y. Phillips, 
2 Cowper, £30. 

11. The first and third charges of the court did infringe the 
right of trial by jury. They took from the jury the considera- 
tion of the question of infent...The third charge took from the 
jury the consideration of the question of manslaughter in the 
vecond degree, and cut the prisoner off from the benefit of 
doubt, which might arise as to the degree of manslaughter. Such 
charges must make undue impressions on the minds of the 
jury, and ought not to be tolerated in grave criminal cases. 

, 12..To render dying declarations admissible, they must be 
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made under a sense of impending death—* an almost immediate 
dissolution.” —2 Phil. Ev. 606-7; 1 Greenl. Ev. § 158; Mont- 
gomery v. The State, 11 Ohio R. 424; McLean v. The State, 
16 Ala. 674; 2 Barn. & Cress. 608. 





ArTorney Genera, for the State: 

I. The dying declarations of Hammond were made under 
such a sense of impending death as to render them admissible 
in evidence.—1 Green|. Ev. § 158; 1 East P. C. 356; State v. 
McLean, 16 Ala. 674, and authorities there cited. 

II. The conversation of prisoner, after the killing, with Turner 
and others, and their sdvice to him was correctly ruled out.— 
Bradford v. Bush, 10 Ala. 389; State v. McLean, supru; State 
v. Tilly, 3 Ired. R. 424. 

IIL, There was no error in the first charge of the court, that 
if deceased had taken: the children of Oliver under the circum- 
stances, it would have been no felony. The “‘ zxtent to conceal 
or detain them” was wanting.—Clay’s Dig. 414, § 20. 

IV. If there is any error in the second charge, it consists in 
ruling the law more favorably to the prisoner than it really is. 

1. A man may kill another to prevent the commission of a 
known felony, but for offences of a less grade, either to the 
person or property, an immediate resort to -deadly weapons 
and the killing of the assailant-would-make «it -maaslaughter, if 
not murder. 

2. Parent and child may kill an assaiant ia the necessary 
defence of each other, but the necessity must be urgent, actual 
and.pressing.—1 Hale P.-C. 484; 1 East P. C. 273; United 
States.vy. Wiltberger, 3 Wash. C. C. Rep. 521. 

3. The belief that there is a pressing necessity for the homi- 
cide, without reasonable grounds for that belief, will not justify 
it.—-Wharton Cr. Law, 260; 1 East 272; State v. Scott, 4 
Iredell, 415. 

4. If the ‘‘grounds”’ for the homicide had existed and were 
not such as to justify the prisoner, certainly bis belief merely 
that they did exist, would not justify him in the act. 

VY. The Circuit Court charged, the least offence of the pri- 
soner under the proof, was manslaughter in the first degree. 

1. Many features of the case bear.the impress of murder, 
such as the previous preparation and concealment of deadly 
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weapons, and the undue advantage taken by the prisoner.—t! 
Russ. on Cri. 445-447; Wharton Cr. Law, 260; State v. John- 
son; 1 Tred. 354. 

2. Our statute makes no new decision of manslaughter from 
that of the common law. It merely designates voluntary man- 
slaughter of the first degree—all other of the second. The 
killing in this casé was, either with a positive intent to kill or to 
do sore great bodily harm, either of which will make the kil- 
ling voluntary and of the first'degree—Commonw. v. Gable, 7 
S. & R. 423; Clay’s Dig. 413, §§ 3, 4. 


DARGAN, C. J.—Stephen P. Oliver was indicted and tried 
for the murder of Wm. E. Hammond, in the Circuit Court of Tal- 
ladega. The jury returned a verdict of guilty of manslaughter in 
the first degree, upon which the court sentenced him to be im- 
ptisoned in the Penitentiary for the term of two years. On the 
trial several exceptions were taken to the ruling of the court, 
and the cause is brought here for our revision by a writ of error. 

1. The first assignment of: error is that the court admitted 
certain declarations of the deceased, made a few days before his 
death, to go to the jury as evidence. Dying declarations, made 
under the sense of impending death, are admissible as evidence, 
when the death of the deceased is the subject of the charge, and 
the circumstanees of the death are the subject of the declara- 
tions.—Greenl. Ev. §§ 156, 158. It is essential to the ad:nissi- 
bility of such declarations as evidence, that they were made un- 
der the sense of impending death. It is this condition of the 
declarant’s mind that gives to them a sanction equivalent to an 
oath, for it is supposed that when one stands ‘on the verge of 
time; and the hopes of life and this world are gone, that the mind 
is influenced by the most solemn considerations to speak the 
truth alone. But the condition of the mind of the declarant is 
first to be ascertained by the judge before the declarations are 
to be received. In doing this, the court must look to all the 
circumstances under which they were made, and if they be suf- 
ficient to induce the belief that the deceased made them under 
the sense of impending death, the declarations are admissible. 
McLean v. The State, 16 Ala. 672, and cases there cited. The 
declarations in the case before us were made three days before 
the death of the declarant, but from the time he received the 
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wound he expressed the uniform belief that he would never re- 
cover, and that the wound was mortal. The attending physi- 
cian stated that he considered the wound mortal, and had so 
told the deceased ; and that from the effects of the wound the 
deceased was paralysed from where the ball entered, just below 
the shoulder, to his feet. We cannot see bow a man in this 
condition—declaring himself that he cannot live, told by his at- 
tending physician that his wound was mortal, and entirely para- 
lysed from thé effect of the wound—could fail to be impressed 
with the sense of impending death. 

2. The declarations too had reference to the circumstances 
of the death, that is, they refered to a fact in connection with 
the charge, to which the deceased would have been competent 
to testify, had he been living; and as they relate to a circum- 
stance in connection with the homicide, to which the deceased 
would have been a competent witness, they were properly re- 
ceived as evidence. 

3. The prisoner offered to prove that on the day he shot the 
déceased, he went to the town of Talladega, with the view of 
sutrendering himself as a prisoner; that on his way he met with 
one Turner, and told him that he had shot Hammond and was 
going to give himself up; and that after reaching Talladega he 
gave iuformation to the same purport, when he was advised not 
to surrender himself until he had procured persons to become 
his bail. This testimony was objected to by the State, and the 
objection was sustained. It is certainly incompetent as a gen- 
eral rule, for a party by his own declarations after the act is 
done to make evidence for himself.—McLean v. The State, 16 
Ala. 672; Bradford v. Bush. 10 Ala. 389; State v. Tilley, 3 
red. 424. Such declarations, however, may become evidence 
if they form a part of the res geste, or if they are introduced 
against the accused ; then all he said must go to the jury, as 
well such portions as are favorable as those portions that are 
unfavorable to his innocence: Or if the State had first introduced 
evidence that the deceased had fled, then it would have been 
competent for the accused to have shown the reason of his flight, 
as that it was not from a sense of guilt, but from the advice of 
others, or from any motive that would negative the idea that he 
fled to avoid the consequences of his crime. But the State in 
this case did not bring out the declarations; they are no part’of 
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the res geste, nor does the record contain any evidence to show 
that the State proved or offered to prove that the accused fled 
from justice. His declarations, therefore, after the act done, 

can in no point of view become evidence in his favor. It is 
true that one witness.stated that be arrested Oliver, and that he 
saw the deceased every day after the wound was inflicted, except 
for a few days, when the arrest was made; but we cannot infer 
from this that there was evidence before the jury of the flight of 
the prisoner; we can make no intendment in favor of the party 
excepting. If there was evidence tending to show that he had 
fled, or had in any manner avoided an arrest, it should have 
been shown hy the bill of exceptions. As this was not done, 
the declarations of the prisoner could not be received as evi- 
dence, and were properly excluded. 

Upon the testimony that was introduced the court charged 
the jury—ist. That if Hammond had taken the children of 
Oliver under the circumstances, he would not have been guilty 
ofa felony. 2d. That if there was an apparent necessity for 
Oliver’s killing Hammond in order to get possession of his 
children, be then was justified in killing him ; but unless Oliver 
had reasonable grounds to believe that the necessity was appa- 
rent and pressing, that it did not justify Oliver’s killing him, al- 
though Oliver might believe it did exist.. 3d. That if Oliver 
shot Hammond as stated, without reasonable ground to believe 
there was a necessity to kill him in order to prevent his taking 
his children from him, then the homicide could not be less than 
manslaughter in the first. degree. 

The 20th section of the 3d chapter of the penal code enacts, 
that “every person who shail maliciously, forcibly or fraudu- 
lently lead, take or carry away, or decoy or entice away any 
child under the age of twelve years, with the intent to detain or 
conceal such child from its pareut, guardian, or any other per- 
son having the lawful charge of such child, shall, upon convie- 
tion, be punished by imprisonment in the Penitentiary for a pe- 
riod not Jess than five years,”—(Clay’s Dig. 415,)—and by the 
8th section of the Sth chapter, all offences punishable by im- 
prisonment in the Penitentiary are made felonies.—Ib. 439. 
The court by the first charge undertook to pronounce that the 
deceased would not have been guilty of a felony had he carried 
out his threat and taken the children of Oliver Sum bim by force, 
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That the judge overstepped the law that separates bis duty from 
that of the jury is manifest; for whether Hammond would have 
been guilty of a felony or not, if he had consummated the threat- 
ened act, would have depended on the intent with which it was 
done. If the intent had not been such as would bave rendered 
the deceased guilty of felony, the act would have amounted to 
a trespass only, for we cannot imagine that every taking of a 
child from a father would amount to a felony; as if a grandfather 
or other relative should induce a child to leave its father’s house 
and go with him, though this should be done without the knowl- 
edge of the father, yet if the act was the mere result of affection 
for the child, or the desire to have its company, and did not 
spring from a corrupt intent to detain or conceal the child from 
its parent, it could not amount to a felony. Nor can we think 
that if the father and mother quarrel, and, being about to sepa- 
rate, they both contend for the possession of their infant children, 
that a stranger would necessarily be guilty of a felony, if he in- 
terfered and protected the possession of the mother, or even took 
the child from the father and gave it to the mother, for he might 
not be influenced by the felonious intent of detaining the child 
from the father. Such conduct, however, without regard te the 
intent, would be a violation of the rights of the father, for every 
father is entitled to the possession and control of his child; but 
whether it would be a trespass ora felony would depend on the 
intent with which the act was done. ‘To constitute this offence 
the criminal intent and the act must both concur, and this inten- 
tion is a fact to be infered from the evidence, and can be ascer- 
tained only by the jury. The presumption of one fact from an- 
other is a presumption of fact, and unless the law itself draws the 
inference, the jury alone can do it. In the case of Castello & 
Kehoe v.. Thompson, 9 Ala. 586, it was said that the court can- 
not pass upon the effect of testimony, when the question to be 
determined is whether an act was done with a fraudulent intent. 
To the same effect is the case of Weed & Fanney v. Evans, 2 
Speer, 232; see also 3 Whar. 143; 9 Leigh 678; Lindsay v. 
Lindsay, 11 Verm. 621. 

There are cases, as we shall presently see, where the law 
will itself imply one fact from the existence of another. This, 
however, would be a legal presumption. But in reference 
to the question now under consideration, there was no one 
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fact proved from which the law.would or would not have drawn 
the inference of a felonious intent, or from which it would haye 
denied the existence of such intention. It was therefore pecu- 
liarly the province of the jury to determine the intention that in- 
fluenced the deceased, for on that would have depended his 
guilt or innoceuce: And as the judge undertook to pronounce 
that the deceased would not have been guilty of a felony, with- 
out regard to his intention, or without leaving the question of in- 
tention to the jury, he assumed to determine the facts, and con- 
sequently erred. ‘ 

» If the secoud charge was erroneous, the error was favorable 
to the prisoner. The law, it is true, will justify the taking of 
life, when it is done from necessity, to prevent the commission 
of a felony, or to preserve one’s own life, or his person from 
great bodily harm —4 Black. Com. 184; 1 Russ. on Cr. 513; 
1 Hale’s P. C. 445. So may one strike to protect his wife, his 
child, or servant, and if the assailant, who intended the felony, 
be sluin,’the law considers it homicide in self-defence. But it 
is not. to be understood that the law will justify the taking of 
life for the purpose of preventing a mere trespass to property, 
or an assault upon the person that does not threaten a felony or 
great bodily harm.—Russ, on Cri. 520; Grainger v. The State, 
5 Yerger 459. The law has never justified the shedding of hu- 
man blood to prevent slight injuries to the person or the pro- 
perty of others. Nor can we suppose that our predecessors 
ever intended to hold a different rule, or to depart from those 
principles, which have received the sanction of wisdom and 
stood the test of time. In the case of Johnson v. The State, 12 
Ala. 841, the court merely affirmed the general rule that every 
one had the right to defend his person and property against the 
unlawful violence of another; but we apprehend that if the ac- 
cused had been indicted in that case for an assault, instead of 
resisting process, he would have been convicted. If, however, 
it-was, intended by that decision to hold that life may be taken 
to, prevent a mere trespass to property, we should without hesi- 
tation overrule it. To justify the taking of life there must be 
ap.imperious necessity to prevent the commission of a felony 
or great bodily harm. Without this necessity, the law, although 
under some circumstances it will mitigate the crime to man- 
slaughter, cannot hold the party slaying altogether justified. 
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The charge, however, justifies the accused in taking life, with- 
out regard to the fact whether the:act was done to prevent a@ 
felony or not. We can see no reason why he should complain 
of it. 

But the latter part of the second charge: informed the jury 
that unless the prisoner had reasonable ground to believe that 
the necessity was pressing, then he was ‘not justified. It is true 
that the necessity which exculpates the accused from guilt need 
not be actual. If the circumstances be such’as to induce a rea- 
sonable belief that such necessity exists, the law will acquit the 
slayer of all guilt; but if there is no reasonable ground for be- 
lieving that there is such a necessity, then the law cannot acquit 
hiot,—— Wharton’s'Crim. Law, 210; 4 East. 2725 State v. Scott, 
4-Ired..415. It has been said that if a man kill another through 
fear, alarm or cowardice, under the belief that great bodily in- 
jury was intended bim, it is neither murder nor manslaughter, 
although at the time of the kiliing he was in no danger of injury. 
5 Yerg. 459. We think it wholly immaterial to inquire, in lay- 
ing dows the principle of law, whether the party slaying was in 
astate of fear or alarm—whether he was a man of firmness of 
character or of a weak or cowardly disposition. The question 
isewhether the circumstances were such as to produce a reason- 
able: belief upon his mind of a pressing necessity to take the life 
6f the assailant. If they were not, he cannot be justified by 
law. It may be said that the belief of imminent danger will exist 
in the minds of some from circumstances that would’ produce’ 
no idea or belief of danger in the mind of another. “This, 
however, will not alter the principle of law applicable to both.. 
‘he law requires that the circumstances should be such as, 
tovereate a reasonable belief of impending necessity. . These 
circumstances are to be ascertained by the jury, and they may- 
consider the condition as well of the party killing as that of the 
party slain ; and if they find the circumstances euoks as to create 
a reasonable belief in the mind of the accused that his dan- 
ger was imminent, then the law would say that he might strike’ 
in his own defence. In no point of view has the prisoner 
been injured by this charge. 

‘The counsel for the prisoner contends that the third instruc- 
sion is erroneous for two reasons ; first, that it precluded the 
jury from considering, whether the accused was not guilty: of 
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manslaughter in the second degrec, and secondly, that the Judge 
invaded the province of the jury, and determined that the act ° 
was voluntarily done, when the jury alone were authorised to 
ascertain whether the prisoner intended to take life or not. 
Manslaughter by our penal code is divided into two grades, the 
first and second degree. The first degree consists in volunta- 
rily depriving a human being of life, under circumstances, that 
would make the act manslaughter at common law. ‘The lan- 
guage of the code is, “‘ Every person convicted of the crime of 
manslaughter by voluntarily depriving a human being of life, 
shall be guilty of manslaughter in the first degree, and on con- 
viction shall be punished by imprisonment in the penitentiary 
for a period, not Jess than two, nor exceeding ten years.” The 
next section provides, that every person convicted of man- 
slaughter, under any other circumstances than those expressed 
in the last section, shall be deemed guilty of manslaughter ia 
the second degree, and shall be fined in a sum, not exceeding 
one thousand dollars, and imprisoned, not exceeding six months, 
or both fined and imprisoned.—Clay’s Digest, 413. It is con- 
tended that involuntary manslaughter, as known at common 
law, in some instances may, or ought to be punished with more 
severity than voluntary manslaughter, committed under pecu- 
liar circumstances of high provocation, and therefore that it 
was not the intention of the Legislature to declare all cases of 
voluntary manslaughter, manslaughter in the first degree, and 
all cases of involuntary manslaughter, as known at the common 
law, manslaughter in the second degree; consequently, that the 
jury alone can determine the degree of the guilt, even if the act 
amounted to manslaughter, and was voluntarily done, and that 
they would have the legal right to find an act of voluotary man- 
slaughter, manslaughter in the second degree. We cannot look 
to the punishment prescribed by the statute to ascertain the de- 
gree of the crime, for that is not the test that the law prescribes 
to ascertain it. When the act is wilfully or voluntarily done, 
without regard to the circumstances of provocation, the law de- 
clares it manslaughter in the first degree. It is the will, concur- 
ring with or directing the act, that fixes the grade of the crime, 
and to this test alone can we look to ascertain it. The only 
question therefore is whether the killing was committed under 
such circumstances, that the law itself would draw the inference 
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that it was voluntarily done? If so, the court did not err in 
telling the jury, that if Oliver shot Hammond as stated, with- 
out reasonable grounds to believe that there was a necessity for 
it in order to prevent his taking his children from him, then the 
homicide could not be {ess than manslaughter in the first. de- 
gree. All the witnesses concurred in the ‘fact, that the prisoner 
shot the deceased; on this point there was not the slightest con- 
flict of proof, nor was there an effort made to show that the 
shooting was accidental. The legal effect of the charge there- 
fore is, that if the prisoner shot the deceased without necessity, 
he did it voluntarily. We have seen that the intention, with 
which an act is done, is a question of fact, which the jury alone 
can draw, unless the law itself will imply the intent, from some 
act that is ascertained. The law in some instances, however, 
will imply malice, which cannot exist without the will; for in- 
stance, if the facts be, that one broke and entered the house of 
another in the night and killed him whilst asleep, this would be 
murder, if these facts alone were found by a special verdict. 
Here the law would not only imply the will to do the act, but 
also the malice with which it was done. in the case'of the 
Commonwealth v. Drew, 4 Mass. 391, it was said if the act 
producing death be such as is ordinarily attended by the use of 
dangerous weapons, such as fire arms, malice will be presumed 
by law, unless there is shown some sufficient excuse or provo- 
cation, for the law infers that the party intended the natural or 
probable effects of the act.. So in the case of The’U. States v. 
Travers, 2 Wheeler’s Crim. Cases, 508S—Judge Story said, 
that in cases of this sort, much depends on the weapon; if it 
be one that immediately endangers life, as a loaded gun, the 
party will be guilty of murder. In the case of The State v. 
Lipsy, 3 Dev. 485, it is said, that malice will be presumed 
from the nature of the instrument and the want of provocation. 
In Hill’s Case, 2 Gratt. 594, it was held that a mortal wound, 
given with a deadly weapon upon a slight or no provocation, is 
prima facie willful and premeditated. In these and many 
other cases that might be cited, the law itself draws the infer- 
ence of a malicious intent from the act, and we feel constrained 
to hold, that if one without necessity kills another hy the use of 
a deadly weapon, the law will infer that he designed to do or 
accomplish what would be the prabable or natural consequences 
39 











of his act.. Therefore the law will imply, in the absence of 
proof to the contrary, that,one who slays another with a deadly 
weapon did it voluntarily, and, being voluntarily done, it could 
not in legal contemplation be manslaughter in the second de- 
gree} but if the act amounted to a. crime at all, it must be man- 
slaughter i in the first degree, or a higher offence. ‘True if there 
was any evidence from which it might the infered that the shoot- 
ing was accidental, then.the question of intent or will would 
necessarily be a question for the jury, and the court could not 
instruct them that the will to do the act did or did not exist, but 
when there is no question about the fact whether the shooting 
was accidental or designedly done, from the very nature of the 
weapon the Jaw will imply that it was voluntary,—that the party 
intended what was the probable or natural consequences of his 
act. The charge of the court, that if the accused shot the de- 
ceased under the circumstances as deposed to by the witnesses, 
without any necessity, the crime could not amount to less than 
manslaughter in the first degree, does not violate any principle 
of Jaw, and consequently cannot be said to be erroneous, 

The cause, however, must be reversed and remanded for 
another trial, for the error we have before pointed out. 








THOMAS ww. DEGRAFFENREID-. 


1, Where a witness has been so situated as to render it probable, that, if 
a fact, notorious and ostensible in its character, ever existed, he would 
_have known it, his entire want of knowledge on the subjcet, though 

weak, ia admissible evidence. 

2. It being shown, on a trial of the right of property in certain- slaves, that 
. the defendant in exceution is the father of the claimant, that they lived 
‘together and that the slaves were employed in cultivating the Jund on 

Lwhieh they resided, the contemporaneous declaration of the defendant, 

jothat he claimed to own the land io his own right, is not irrelevant, but 
is admissible, as conducing to show that,the slaves were in his posscs- 


. 





“24 4 


rx, | 











JANUARY ‘TERM, 1850. 603 


Thomas v. Degraffeureid 








3. Before the declarations of a party can be received in evidence in hiss 
own favor, as explanatory of bis possession, the fict of possession must 
~ be established to the satisfaction of the court; otherwise, the declarig 
tions would be made evidence of the possession itself, or the title, rather 
thanas explanatory of the nature of the possession. 

4, A claimant on the trial of the right of property is not permitted to 
prove title in a third person, with whom, at the time the evidence is of- 
fered, he has neither shown, nor proposed to show any privity. 

3. Where, in a trial of the right of property, the plaintiff proves posses< 
sion in the defendant, the declarations of the latter, contemporaneous 
with and explanatory of such possessiun, are admissible evidence for the 
claimant. 

6. Ina trial of the right of property, proof, that one, through whom the 
claimant has showa or proposes to show he derives title, some years be- 
fore the renditiun of the plaintiff's judgment, asserted a claim to the 
property in the presence of the defendant in execation, and that he did 
not dispute it, is proper to be left to the. consideration of the jury. 

. Delivery is essential to the validity of a parol gift of personal property. 

8. Whether or not there has beona delivery of a chattelis not a conclusion. 
of law, but a questien of fuct to be determined by the jury. 

Y. The court cannot pass upon the effect of the testimony, when the ques- 
tion to be determined is whether or not an act was done with a fraudu- 
lent intent. 

19, ‘The law is settled in this State, that a gift as against subsisting cred- 
itors,is absolutely void, but as against subseqnent creditors, it must be 
shown to have been made with a fraudulent intent. 


“ 


Error to the Circuit Court of Benton. Tried befere the 
Hop. John J. Woodward. ; 


Tas was a trial of the right of property in a slave named. 
Jenny, and her two children, which had been levied on under 


_an execution in favor o* the defendant in error against Athanasius, 


‘Thomas and William Thomas and claimed by Mary Thoinas, 
the plaintiff in error. The claimant relied for title on a parol, 
gift of the mother of Jeany by Athanasius Thoinas, before the 
birth of Jenny, to James Thomas, his son, and a purchase from , 
him by the claimant. Qn the trial it was shown by the plaintiff, 
in execution that the claimant was the daughter of Athanasius. 
‘Thomas, one of the defendants in execution, and that Jenny, 
the woman levied on, was the daughter of,a slave by the name 
of Lucy, of whom Athanasius Thomas held possession for 
same time previous to the year 1312, ‘The plaintiff in execu- 
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tiop then read in evidence the deposition of one Crosby, a wit- 

residing in the State of South Carolina, who testified that 
be knew Athanasius Thomas for at least twenty-five years be- 
fore his removal with his family, of whom the claimant, being an 
unmarried daughter, was one, from that State to the State of 
Alabama, in 1843; that he had possession of and took with him 
from South Carolina the slaves in controversy, and that he had 
many opportunities of knowing them, Athanasius ‘Thomas be- 
ing a near neighbor, and his children and the witness having 
been somewhat raised together, and that the acts of ownership 
exercised by Athanasius Thomas over the slaves consisted in 
his controling and directing them in their work. ‘This witness 
also testified that he could not say “‘ who received the proceeds 
of their labor; if any one else, but the old man, I never knew 
or heard of it.” To this portion of the witness’ testimony the 
claimant objected, but the objection was overruled and she 
thereupon excepted. The same witness further testified, that 
the claimant lived with her father and that he never knew of any 
funds that she had acquired, nor did he know how she could 
have acquired any to purchase negroes; that he never heard of 
any purchase of these negroes from James Thomas by the 
claimant, nor of any swap or transfer from the time he first 
knew them up to the time they left for Alabama; and that he 
noticed no alteration or change in the possession or contro! of 
them. This testimony was also objected to, but the objection 
was overruled and the claimant excepted. The same witness 
testified that James ‘Thomas never, to bis knowledge had pos- 
session or in any manner controled the woman Lucy, or the 
slaves in controversy, which testimony was the foundation of 
auother objection and exception on the part of the claimant. 
Boulware, another witness examined under commission by 
the plaintiff, after stating that he lived about a half mile from 
Athanasius Thomas, in South Carolina, and was well acquainted 
with the family and the slaves, testified that he never heard of 
Lucy or Jenny being claimed by the claimant, to which the 
claimant objected, and, upon the objection being overruled, 
saved the exception. Another witness, testifying first to simi- 
lar knowledge with the others of the family of Athenasius 
Thomas and of the slaves, stated that the slaves were employed 
in South Carolina in farming and that the land which they cul- 
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tivated Athanasius Thomas “professed to own in his own right.” 
To this testimony the claimant objected, but thé objection was 
overruled and she excepted. ‘The succeeding exceptions to 
the twelfth were founded on the exclusion by the court of testi- 
mony relative to the assertion of a claim to the property of 
James Thomas, and may be sufficiently understood by refer- 
ence to the opinion. “The twelfth exception: Theclaimant of- 
fered to prove the declarations of Athanasius Thomas during 
the time he had the possession of the slaves, Lucy and Jenny, 
after 1812 and up to 1834, showing the character of his posses- 
sion, but the court refused to allow the proof and the claimant 
excepted. Mrs. Todd, a witness for the claimant, testified that 
she was well acquainted with the woman Lucy, the mother of 
Jenny, and that she was given in the year 1812, in South Ca- 
rolina, to William or James Thomas by Athanasius, and was 
delivered at the time of the gift in the presence of two wit- 
nesses, both of whom are now dead, and that said Lucy was 
always known afterwards as James Thomas’s, and so called by 
his father, Athanasius Thomas, with whom the said James has 
lived. There was other proof, and the testimony was con- 
flicting as to whether Athanasius or James Thomas was in pos- 
session of the slaves. The claimant as rebutting evidence 
introduced an exemplification of a statute passed by the Legis- 
lature of South Carolina on the 20th December 1832, providing 
that, “‘No parol gift of any chattel shall be valid against subse- 
quent creditors, or purchasers, or mortgagees, except when the 
donee shall live separate and apart from the donor,—and actual 
possession shall at the time of the gift be delivered to the do- 
nee, his or her executors, administrators or assigns.” 
The court charged the jury—ist, ‘“‘ That there could be no 
valid gift of personal property by parol without the parting with 
dominion and possession of the property, and that there must 
be an actual delivery of the property at the time of the gift, but 
that the taking the hand of the negro and placing it in the hand 
of the child would be a delivery to the child and a pdtting with 
the dominion over the property, or delivering to another for the 
child, or setting apart the proceeds of the labor of the slave 
would be a delivery. 2d, That if there was no other proof in 
the case showing a gift to James Thomas except the statement 
of Mrs. Todd in regard to the gift and delivery 6f the woman 
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‘Lucy, that. the jury would ot be authorised to regord that 
proof, and to find upon their oaths that there was a gift; that the 
delivery of the property was a conclusion, and if the witness 
said there was a delivery of -property, without stating the facts 
‘that went,to make up the conclusion, that the jury would not 
he authorised to regard such a statement, ‘or to find that there 
was,a gilt, 3d, That.a man might make a gift of his property 
with intent to defraud his creditors, whése demands would not 
exist for fifty years after the gift; and the.conveyance would be 
void as to such creditors when their debts came into existences 
4th, That iif the jury believed from the evidence that about 
1812, there was a gift, which was imperfect for want of deliv- 
‘ery, and afterwards in 1834 Athanasius allowed the negroes to 
pass into'the possession of James, in pursuance of his original 
jntention, the statute, passed in Carolina in the year 1832, 
would avoid the gift ab inttio, and destroy the effect of the sts 
sequent delivery.” To each of these charges the defendant 
excepted and asked the court to charge the jury—ist, “ That 
although the jury might believe from the evidence that Atha- 
nasius;Thomas, was indebted at the time. of the gift to James 
Thomas, yet under the proof in this case that fact did not ren+ 
der.the gift void. 2d, That one. itidebted may make a valid 
gift of personal property, if there is.no actual intent to defraud 
the creditors of the grantor.” The court refused to give either 
’ of these-charges, and the claimantexeepted. The several rus 
lings of the court, the charges given, dnd the refusah t to charge 
as — are now assigtied as drrere: 








“Wurre and Rice, for the plaintiff in. error. 


t 


A. J. Watxer, for the defendant. 


CHILTON, J.—Before proceeding to the consideration of 
the main points in this case, we will briefly notice the excep, 
tions takén to the ruling of the Circuit Court in the admission 
as well as rejection of several portions of the testimony, and 
as the bill of exceptions abounds with so many points, we must, 
for the sake of brevity, classify them as well as we may. 

The.first, second, third and fourth objections presented in the 
order in which the bill of exceptions states them, are of a kin- 
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dred character and may be disposed of together. The object 
of the plaintiff in execution was to show title in Athanasius 
Thomas. As circumstances condacing to prove this, he de- 
sired to show that the possession, dominion and control of the 
slaves were retained by him and that he received the benefit of 
their services and labor. ‘The witness, Crosby, states his inti- 
macy with the family of Athanasius Thomas, having known him: 
for twenty-five years, and that he and the children were partly 
raised together. If his relation to the family was sach as that 
he would in all probability have known of the existence of a 
fact ostensible and rotorious in its character, had it existed, his 
want of all knowledge on the subject may be received as some 
evidence of its non-existence. This description of evidence is 
generally considered weak and gives place usually to ‘Sffirnia- 
tive testimony, but it is not rejected as improper. For the law 
as to positive and negative evidence, see 3 Stark. Ev. 516-17. 
These exceptions are to proof of this negative kind. The wit- 
ness answers, “I cannot say who recéived the proceeds of 
the labor; if any one but the old man, (Athanasius Thomas,) ] 
never knew or heard of it.” Also, “that he never knew of any’ 
funds whieh the claimant had acquired, or bow she could have 
acquired any, &c.—never heard of any transfer, &c., nor ob- 
served any change inthe possession of the slaves, or heard of 
the present claimant setting up any claim to them.” Under the 
circumstances shown in the record, we are satisfied this proof 
was not improper, and that the court correctly permitted it to 
go to the jury for what it was worth. 

It is well settled that the declarations of a party in possession, 
either of real or personal property, explanatory of his posses- 
sion, constitute a patt of the ves geste and may properly be al- 
lowed as evidence. In the case before us, the pertinency of 
the declaration of Athanasius Thomas, that the land he lived 
on he- claimed to own in his own right, to the question of 
title to the slaves, is not very obvious; but when we take into 
considération thé fact that the alaimant is the daughter of the 
declarant, that they lived together on the land, and that the 
slaves in dispute were also engaged as servants about the place, 
we do not think the claim of ownership of the land is so dis- 
connected with the title to the slaves and their possession as to’ 
make it irrelevant. If the slaves labored upon the land of Atha- 
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nasius. Thomas, it was a circumstance, conducing to show that 
he was the person having them in possession, and having an in- 
terest in their labor. ‘This view disposes of the fifth exception. 

The court properly excluded that portion of Mrs. Todd’s 
deposition in which she says that James Thomas. claimed the 
mother of one‘of the slaves in controversy, and that she was 
then known as his property. It is not shown that he was in the 
possession of the slave at the time, nor that what was said in re- 
gard to her ownership by him was not mere hearsay. We think 
that before the declarations of a party can be received in evi- 
dence as explanatory of his possession, the main fact, the pos- 
session, must be shown to the satisfaction of the court; otlher- 
wise the declaration would be made evidence of possession, or 
title, rather than explanatory of the tenure.—See this case in 14 
Ala. 681. Besides, the proof at most conduced to estabiish 
title in a third person, as between whom and the claimant it was 
not proposed to show at the time it was offered any connection, 
so that upon that ground it might well have been rejected, and 
this is decisive of the remaining exceptiens to the testimony, 
except the twelfth, and as to this we are constrained to hold 
that the court committed an error. The plaintiff had proved 
that Athanasius Thomas was in possession of the property. 
He had examined one witness expressly and directly to. this 
point, and who proved the possession.- Indeed the burden of 
his proof was to satisfy the jury that Athanasius Thomas was 
the possessor and owner of the slaves, and he seeks to con- 
demn them as his property. It was competent then for the 
claimant to prove his declarations, explanatory of the posses- 
sion, which the plain in execution had proved, It was not 
for the plaintiff in execution to say, I have proved possession 
and control of tl slaves in the defendant in the execution, suf- 
ficient to establish his title, but the proof is not so satisfactory 
as to authorise his contemporaneous declarations explanatory of 
that possession. 

We should further observe, lest our silence might mislead 
the parties, that, connected with proof that the claimant held 
under a purchase from James Thomas, the matter of the tenth 
exception should not have been excluded. It was the declara- 
tion of James, made in the presence of Athanasius Thomas, 
claiming the slaves as his, and which the seid A. Thomas did 
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not dispute. Such claim and assertion of title in the presence 
of him, who, the plaintiff in execution says, was the true owner, 
made-some twelve years before the plaintiff’s judgment was 
rendered, and his tacit acquiescence, in not gainsaying the claim, 
is a circumstance, (whether of much or little weight is not for 
us to say,) which should have been left to the jury, had the 
claimant rendered it proper by the necessary preliminary proof, 
or a proposal to make such proof. When this case was here 
before, it was said, that ‘“‘the admissions of the defendant in 
execution must be determined by a reference to the superiority 
of his title, or his possession, and the extent to which they went 
as connected with the latter.” It was not intended to affirm by 
this, that if the plaintiff in execution proved the possession of 
the property by Athanasius Thomas, the claimant miglit not 
rebut such proof by his contemporaneous declarations, showing 
the character of that possession.—See cases cited, 14 Ala. 687. 
Such conclusion, I hold, would be utterly at war with the set- 
tled rule of law applicable to such cases. 

A few words may dispose of the charges. Asa general rule, 
the validity of a contract is to be decided by the law of the place 
where it is made. If valid there, it is, says Judge Story, by the 
general law of nations, jure gentsum, held valid everywhere, by 
the tacit or implied consent of the parties. —Story’s Conf. Laws, 
§ 242. So, on the other hand, if the contract be void or ille- 
gal, by the law of the place where it is made, it will, as a general 
rule, be held invalid everywhere. This, says the same learned 
author, would seem to be a principle derived from the very ele- 
ments of natural justice.—Story’s Conf. L. 203, § 243. 

The gift in this case, if one was ever made, was made in the 
' State of South Carolina, and by the law of that State, as shown 
in the bill of exceptions, ‘‘ ne parol gift of any chattel shall be 
valid against subsequent creditors, or purchasers, or mortgagees, 
except when the donee shall live separate and apart from the 
donor, and actual possession shall at the time of the gift be de- 
livered to, remain with, and continue in‘ the donee, his or her 
executors, administrators, or assigns.” This act was passed on 
the 20th Dec. 1832. Upon the subject of this statute, the Cir- 
cuit Court charged the jury, that if they believed from the evi- 
dence, that about 1812 there was a gift, which was imperfect for 
want of delivery, and afierwards in 1834, Athanasius allowed 
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the newroes to pass into the possession of James Thomas, in 
pursuance of his original intention, the statute above quoted 
would destroy the gift and effect of the subsequent delivery. 
Now we think if there was an imperfect gift made in 1812, no 
delivery having been made, it was equivalent to no gift, but 
fiierely to a declaration at most that the party would give at a 
future day. If the subsequent delivery in 1834 was intended 
as a gift, in consummation of the donor’s previously declared 
intention, and the donee resided separate’ from the donor, so as 
not to make the gift obnoxious to the South Carolina statute, 
and the subject of the gift remained with the donee from the 
time the actual possession was delivered to him, we see no rea- 
son; provided the gift was net actually fraudulent, why it may 
not be effectual from the time of delivery, as against subsequent 
The ‘statute which we have noticed would operate 
m the gift from the time it was made, that is, from the time 
of the-delivery, for until then the gift was not operative, even 
aside from the statute.-—Sewell v. Glidden, 1 Ala. 52; Sims, 
é&c. v. Sims, adm’r, 2ib. 117; Blakey v. Blakey, 9 ib. 391; 
Philips v. McGrew, 13 ib. 255; Hunley v. Hunley, 15 ib. 91; 
Beyant v. Ingram, 16 ib. 117; Jones, adin’r, v. Deyer & Wife, 
ib. 221. The true question was, dating the gift from the de- 
livery, did it contravene the provisions of the statute—or was 
it, aside from the statute, made with intent to defraud? 

But in charging the jury that if there was no other proof of a 
giftto James Thomas, except the statement of Mrs. Todd in 
regard to a gift and delivery of the slave Lucey, that the jury 
would not be authorised to regard that proof and to find that 
there was a gift, because, in the opinion of the court, delivery 
was a legal conclusion and not a fact, was manifestly erroneous. 
Delivery, or the act of delivering, is a fact. When we speak of 
it in reference to conveyaucing, we mean the transfering of a 
deed ‘from the grantor to the grantee, and this may be by words, 
without acts, or by the acts of the parties, without words, or, as 
is’ most. usually the ease, by both. But when we speak of a 
_ delivery of specific articles; in connection with contracts, we 
mean the transmitting the possession of a thing from one person 
into the power and possesston of another.— Bouv. Law Die. 
title; Delivery. This is the original and primary meaning of 
the term, and this is the sense id? whiobi unexplained, we must 
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understand the witness to have used it. It may be a conclusion 

deducible from other facts, but if such was the case, the oppo- 

site side could by cross-examination have shown it by requiring 

the witness to state whether she witnessed an actual transfer of 
the possession of the property from the donor to the donee, or 

whether it was symbolical, or by words merely. It was the 

province of the jury to determine whether the evidence of Mrs. 

Todd proved a delivery and consequent consummation of the 

gift, and the court could not assume the delivery proven by her 

to be her conclusion from facts, and not an actual delivery. 

That the circumstances in proof, as detailed by other witnesses, 

would render it highly probable that this witness was stating her 

conclusion, does not help the charge; for it in éffect takes from 

the jury the consideration of her testimony and the weight ahd 

importance to be attached to it, which particularly belonged to’ 
them, and not to the court.—Pistole v. Street, 5 Port. R. 643 

Huff v. Cox, 2 Ala. 310; Philips v. McGrew, 13 ib. 256. 

If the object of the first charge’ asked, ‘and which the court 
refused to give, was to obtain the judgment or opinion of the 
court upon the effect of the testimony, it was clearly improper 
and therefore rightly rejected. This, we think, may be con- 
sidered a fair construction of it. The question, in the aspect 
in which we view the charge, is, can the court, when the ques- 
tion raised by the proof is one of fraudulent intent, be called 
upon to charge the jury upon the effect of the evidence? This 
precise point was decided in the case of Costillo & Keho v. 
Thompson, 9 Ala. 937, where this court held that the court be- 
low could not properly pass upon the effect of testimony, when 
the question to be determined is the fraudulent intent with which 
the act was done. 

Tn this State the law is settled, that a gift as against subsisting 
creditors is absolutely void, but that to avoid it as against 
subsequent creditors, it must be shown to have been made with 
a fraudulent intent.—-See Miller v. Thompson, 3 Port. R. 196; 
Moore v. Spence, 6 Ala. 506—-see, also, the American authori- 
ties on this point collated in 1 Amer. Lead. Cases, 51 to 69. 
These views will sufficiently direct the future disposition of the 
case. 

Let the judgment be reversed and the cause remanded. 
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McCROAN, Trustexz, Et ats. vs. POPE er ats. 


1. A bequest, by which property. is given to a trustee, on the trust, that he 
shall employ it in such manner as may be most beneficial to M. M., a 
married woman, and annually pay over to her the net profits thereof for 
the sole and separate use and maintenance of her and her children, du- 
ring her natural life, and that at her death the property shall be equally 
divided among such of her children as may be then living, vests the en- 
tire life estate in M. M. alone. The words, for the sole and separate use 
and maintenance of her and her children, do not manifest an intention 
to limit the quantity of the legacy, but merely show the motive of the 
bequest. 

2. A feme covert has the same control over her separate estate as she 
_ would have if she were sole, and may by deed convey such interest as 


she herself possesses. 


Error to the Chancery Court of Benton. Tried before 
the Hon. Wilie W. Mason. 


Tue facts of this case are as follows: In 1333, Rhesa Bos- 
tick, a citizen of Burke county, in the State of Georgia, by his 
last will and testament devised and bequeathed to George S. 
Morris certain lands in said county and State, together with a 
number of slaves, on the special trust, ‘that he, the said George 
S. Morris, his heirs, executors or administrators, do and shall 
use and employ the said land and negroes in agriculture, or in 
such other way and manner as may be most beneficial to the in- 
terest of the said Mary Morris, his wife, and that the said George 
S. Morris, trustee as aforesaid, do and shall pay and hand over 
to his said wife Mary, annually and every year, the net proceeds 
of the said estate, real and personal, for the sole and separate 
use and maintenance of her, the said Mary, and her children, 
free from the control of her said husband, the said George S. 
Morris, during her natural life, and after the death of the said 
Mary Morris, then upon this further trust and confidence, that 
is to say, the said George S. Morris, trustee as aforesaid, his ex- 
ecutors aod administrators, do and shall immediately and by 
proper and legal conveyances transfer, assign and set over to 
such child or children of the said Mary Morris as she may have 
by her present or any future husband, that may be in life at the 
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time of her death, all the said ‘lands and negroes.and the increase 
thereof and all the other property appertaining to said trust, the 
said property to be divided into as ‘many parts:or shares as there 
are children, and one part or share thereof to be allotted and 
conveyed to each child,” &c. 

The trustee having come into possession. of the property, re- 
moved the slaves to this State, and in the year 1840, by deed 
of trust, executed by himself and his said wife, conveyed them 
to Henry L. Martin, to secure the payment of a debt due by 
said trustee to the Branch of the Bank of the State of Alabama 
at Montgomery, under which they were sold and purchased by 
several persons, who are made parties to the bill. George S. 
Morris, the husband and trustee of the said Mary Morris, afier- 
wards died insolvent, and Eli McCroan having been appointed 
trustee in his stead. filed this bill, in which Mrs. Morris and her 
infant children joined as co-complainants, against the said Henry 
L. Martin and the purchasers of the slaves at said trust sale, for 
the recovery of the slaves and an account, &c. 

The purchasers answered the bill, and insist by way of plea 
and demurrer that there-is a perfect remedy at law, and that they 
are bona fide purchasers without notice. 

The chancellor dismissed the bill at the final hearing on the 
specific grounds of defence set up by the defendants, and his 
decree is now assigned as error. 


Rice & Wuire, for the plaintiffs in error: 

1. One of the inseparable incidents of the ownership of pro- 
perty is that it shall be liable for the debts of the owner, and that 
a restraint upon its alienation is void. An exception obtains in 
the case of a separate estate of a married woman, which may be 
so secured that the wife herself has not the power to alienate it. 
Cook v. Kennerly, 12 Ala. 48; Tullett v. Armstrong, 1 Beav. 3. 

2. Whenever “the right to use and possess the property” 
is not guarantied for any specified period, but only “a mere 
right to the profits (“ proceeds” every year) arising from the em- 
ployment of the thing conveyed,” the cestui que trust being a 
feme covert, cannot sell her interest.—12 Ala. Rep. 51. 

8. The terms employed in the will of Bostick amount to a 
clear restraint upon the alienation of the property by Mary Mor- 
ris or her husband during her life. The annual profits of. the 

























pro oy the ill di toted te the maintenance of the mo- 
ther “and hi ‘ebil dren” every year during ber life, This fund 
for maintenance is intended by the testator to be annual and con- 
tiguing, A sale by Ma Morris or her husband would defeat 
this trust, and a court of equity will hold all such acts to be ut- 
terly void. 

4. ‘Under a will like this, even if there was no restraint upon 
the power of alienation, a court of chancery would not, direct 
the sale “out and out’? of Mary Morris’ interest, even for her 
own debt.. A fortiori, this court cannot. sustain a sale, not 
merely of her interest, but of the whole property, for her hus- 
band’s debt, and when a sale of any interest of hers will defeat 
the trusts of the will, and when there is a restraint upon her 

ower ¢ of alienation contained in the will. —Coutts v. Walker, 2 
Leigh 265. 

5. . A: married woman cannot dispose of her separate estate 
as she pleases, if ‘the mode of enjoyment is prescribed in the 
creation of the estate, or her powers over it restricted.” —Pur- 
ar v, Belird, 14 Ala, 134. 

: Rep. 51, the cases of Fellows v. Tann, and of 
fa ley, are re-affirmed. Jasper v. Howard, 12 Ala., 
the same doctrine, to-wit, that a will ‘like this 
; ‘mother and children collective interests, which can- 

gated i in any forum.—Fellows v. Tann, 9 Ala. Rep.; 
Anderson v. Hooks, 11 ib. 953. 








j Moréas, A. J. Watxer, and J. B. Martin, for the de- 
fendants : 
ee * The i intention of a testator, when it can be ascertained, 
will always be carried into effect by courts, of justice. In this 
case, itis manifest from the language of his will, that. Bostick 
intended to give a separate; distinct and entire interest in the 
property mentioned to Mary Morris, during her life. The con- 
nection in which the children are mentioned with Mary Morris 
and the property Lequeathed shows it to have been a mere ex- 
that the children should be maintained out.of the pro- 
eeds of the property given the mother. The language not be- 
tive or commanding to Mrs. Morris, no present inter- 
vested i in or trust created in favor of the children.—2 
a, q. Jurisp. §§ 1068-9 ; Malim v, Keightley, 2 Ves.335; 
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Knight v. Knight, 3 Bev. 1485)Bardswell v, Bardswell, 9 Sim. 
3205. Sale v. Moore, 1 Sim: Pop ve Pope, 10 Sim, 5; 
Ellis.et al. v. Ellis, adm’r, 15 sla. 296. 

2. Mrs. Morris has the same right in equity to convey her 
separate estate, as though she were a_feme sole, and by her deed 
in trust to Henry L. Martin, has deprived herself of all interest 
in and of all right to litigate about the trust property. Besides, 
after having joifed with ber husband in making the deed of 
trust, ber husband was authorised to represent both her and 
himself in substituting a trustee. The making of the deed of 
trust was an appropriation of the trust property to the purpose 
of indemnifying her husband’s securities, and she has no fur- 
ther control over it.—1 Fonbl. Eg. 102, note; Hoot et al v. 
Sorrell et al., 11 Ala. 386. 
















DARGAN, C. J.—The first question that presents itself for 
our consideration is, what estate or interest did Mrs. Morris 
take under the will? I think it very clear, that she took a life 
estate in the whole, with a remainder over, after her death, to 
such of her children as should survive her. By the .will, the 
legal title is vested in George S. Morris, her husband, as: trus- 
tee, and the land and negroes are tobe employed*by him in 
agriculture, or in such other way or manner as may be most 
beneficial to Mary Morris, his wife; he is to pay and hand over — 
to ber annually and every year the nett proceeds of the estate, 
for the sole and separate use and maintenance of his wife, Mary 
Morris,.and her. children, and after her death the-whole is to be 
equally divided between such children as should survive her, 
either by her present.or any future husband. I do=®ét think 
the testator intended to give to the children of Mrs. Morris any 
immediate or joint interest with their mother, during her life, 
but intended to give to the mother a life estate in the whole, and 
the remainder oyer after her death to such of her children as 
should survive her. In the case of Jeffry v. Honeywood, 4 
Maddox, 398, the devise was to Mary Jeffry, the daughter of 
the testator, and to all and every child, or children of her body 
lawfully issuing, and to his or her heirs forever, as tenants, in 
common and not as joint tenants. Mary Jeffry died i in the life- 
time of the testator, leaving ten children. The question was 
whether the testator intended his daughter to take one-eleventh 


















MoCroan, trustee, ot als. ¥. 


y with her children; if'so, ther share had Japsed; or did 
nd to give Mary Jeffry the whole for life, with a remain- 
der over after her death to ber children, as tenants in common ? 
The vice-chancellor held that a life estate in the whole was 
given to the daughter, and the remainder ‘over jin fee to her 
_ Children. In the case of Wood v. Baron, 1 East 259, a testa- 
tor devised to his daughter his whole estate and: effects, real 
and personal, to hold and enjoy the same, as a place of inheri- 
tarice to her and her children, or issue forever, and if his daugh- 
ter should die, leaving no children, or if her ‘children should 
} without issue, then over. It was held, that the “daughter 
‘an estate tail, with remainder over, although she had chil- 
a. the date of the will and at the time of the téstator’s death. 
Tn Morse v. Morse, 2 Sim. 486, a testator gave to his daughter, 
and to her children, £5,000—+ 3,000 to be paid in one year 
after his death, and £2000 after the decease of his Wife, and 
appointed trustees of these sums for his daughter | and’her chil- 
dren. It was decided that the daughter took an-estate for life, 
with remainder overto her children, whether born. before or af- 
ter the death of the testator. In the case of Vaughan vy. The 
Marquis of Headfort, 10 Simons, 639, the testator bequeathed 
to the Marquis of Headfort and his children £40,0C0 to be 
secured for their benefit. It.was decided’ that the words, to be 
ured for their benefit, showed that the intention of the testa- 
tor: that the: Marquis took a life-estate“in the whole, with 
t over to-his children. It is, “however, frequently a 
mn of difficulty, when a devise is to one and his children, to 
1¢ whether the children were e intended to take jointly with 
ir parent, or whether they were intended to take a remainder 
er the life estate of the parent determined. The general 
rule is, that if a devise be. to. one and this children, and he 
fave children at the date of the will and the death of the testa- 
tor, the parent and childrén, fiving at the testator’s death, take 
jointly under the will.—Wild’s Case, 3 Coke’s Rep. part 6, p. 
17—see the cases collected in the 2d vol. of Jarman on Wills, 
pages 307-316; see, also, Parkman v.. Bowdoin, 1 Sumner, 
359; 15 Pickering, 104. The intention, however, of the tes- 
tator is to govern in each case, and when that is ascertained, the 
law is ascertained ; for every testator is a law-giver to the court, 
$0 far as his intentious are consistent with the laws of the land. 


pe et als. 
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Each.case must therefore depend i in a great measure op its own 
peculiar circumstances, for the inquiry is, what did this testator 
intend? Here, by the words of the will, the property was -de- 
vised to the husband of Mrs. Morris, to be employed in agricul- 
ture by him, or in-any other manner most beneficial to his wife, 
Mary Morris, and that he should hand over to ber the nett pro- 
ceeds, for the sole and separate use and maintenance of Mary 
Morris. and her ‘children, and, after her death, the whole to be 

equally divided between such of her children as should be ‘a 
ing. ather death. It is very clear that the children did not 
an indefeasible éstate, before the death of their. mother ; if they 
died in her life-time, their representatives could take . 
for the: propelty was not to be divided until after her death, 2 
then only antongst those who survived her. The gilt was to 
the husband, as trustee, the annual nett proceeds to be paid to 
the ‘wile for. ihe “support of herself and her children. The true 
intention is, that the wife should have a life estate in the whole, 
and-the:children Should only take the remainder at her death: 
The words, for the support and maintenance of herself and her 
children, only show the reason or motive of the testator why ‘he 

‘the bequest, but canaot, in my opinion, reduce the share ot 

of the wife, to an equal share or proportion with all her 

children. The gift to Mrs. Morris was complete without these 

words, and. they do not show an intention to. reduce the quantity 
of the legacy to her—but only the motive of the bequest. - 

As Mrs. Morris takes’a life estate under the will, witha re- 
mainder over to her children, and as she joined with her hus- 
band i ja the mortgage, her interest is bound, for, although a feme 
covert, she had the same control over her separate estate as if 
she had been sole. She, therefore conveyed her interest. and 
the.gale gave the purchasers such title as she had, which was 
an estate for her own life, with remainder to her children, 

‘This view is decisive of the cause, and shows that the decree 
must be affirmed. The children, however, may proceed by 
another bill to protect their interest, after the death of their 
mother. 

_, det the decree be affirmed. 








Cuitton, J., not sitting. 
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JOHNSON vs. THE STATE. 


1; Representations, made by a sick person to a medical attendant, of the 
nature, symptoms, and effects of the malady, under which he is lubor- 
ing, are admissible as original evidence. 

2. The deceased was poisoned on Sunday and from that time antil Tues- 
day evening, when she died, suffered severely from a burning pain in the 
stomach and bowels. On Sunday night, on Monday, and on Tuesday 
just before she made a declaration, she used such expressions as, “I can- 
not stay here—I must go—good people, Iam gone,” and her medical 
attendant considered her in extremis from Tuesday morning until she 

died. Between nine o'clock, A. M. and noon on Tuesday, she asked her 
medical attendant if he could help her, to which he replied, he thought 
he could. Heid—That the inquiry and reply, taken in connection with 
such strong evidences of a sense of impending death, do not prove any 
thing beyond the hope of present ease or relief, and are insufficient to 
exclade the declaration of the deveased. 

3. The statement by the deceased of a distinct fact, in no way connected 
with the circumstances of the death, or the immediate cause of it, is not 
admissible as a dying declaration. 

4. Where a written instrument cootains both legal and ilfegal evidence, 
the. court cannot be required to expunge that which is illegal. If the 
court pvints out to the jury the illegal testimony and desiynutes it in 
such a way that the jury can identify it, it is qll that can be required. 

5. It is not competent for a witness tq give his opinion as to how a person 
looked at a particular time, as that he looked serious, but he should state 
‘the evidences of his mental condition, as that he was habitually lively, 
bat on that oczasion was silent, or the like. 

6. Silence, indicating unusual seriousness, on the part of one charged 
as @ participant, at or about the time of the commission of the crime, is 
a fact from which a guilty knowledge may be infered, and @vidence of it 
‘is therefore admissible. Such a fact, however, of itself, should weigh 
but little, and ought to be considered with great caution by the jury. 

7. On the trial of a prisoner for the murder of his wife, proof, that the 
prisoner, during the year preceding the homicide, applied to the mother 
of a single woman for permission to visit her daughter, and was denied 
it because he was a married man, is admissible, to show @ motive for 
the commission of the crime. 

8. And proof, that the wife, fur some time prior to her death, had been 
compelled by the prisoner to sleep in his kitchen, which was very open, 
and stood apart from the dwelling house in which he and the children 
lived, is admissible to show both malice and a motive. 

9. The crime of murder being divided by the penal code into two grades, 
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with different punishments, it is necessary, on the conviction of a pri- 
soner for that offence, that the verdict of the jury should ascertain the 
degree, otherwise no judgment can be pronounced upon it. That the 
murder was committed by means of poison can make no difference. 


Error to the Circuit Court of Chambers. Tried before the 
Hon. John J. Woodward. 


Rice, for the plaintiff: 

1. Dying declarations must be confined to “ the cireumstances 
of the death” and must not consist of mere matters of belief. 
A witness cannot give his belief—2 Barn. & Cres. 608; 2 Phil. 
Ev.; McLane v. The State, 16 Ala. 674. 

2. The evidence of the supposed previous attempt to poison 
the wife, by something called laudanum, was improperly ad- 
mitted.— Morris v. The State, 8 Smedes & Marsh. 772; Dow- 
ling v. The State, 5 ib. 686. 

3. The other evidence, relating to the previous conduct and 
habits, and appearance of the prisoner, was wholly inadmissible. 
(Cases last above cited.) 

4. The verdict does not ascertain the degree of the murder 
and is therefore insufficient. Such a verdict was held insuffi- 
cient in Tennessee, (7th or 9th Yerger,) although the idict- 
ment charged murder in the first degree. No charge in the in- 
dictment, nor any words used in an indictment, can dispense 
with the duty of the jury to ascertain the degree of the offence. 
Cobia v. The State, 16 Ala. 781. 


AtTTorRNEY GENERAL, for the State. 


PARSONS, J.—The plaintiff in error was convicted of the 
murder of Elizabeth Johuson, his wife, by means of poison, at 
the last term of the Circuit Court of Chambers county. By 
his bill of exceptions he reserved several questions of law for 
this court. 

There was evidence that the deceased, on Sunday, the first 
day of October 1845, was taken sick suddenly; that she con- 
tinued sick until Tuesday, the third day of the same month, 
when she died; and that on Sunday evening and from that time 
until her death, she suffered severely, except at intervals. The 
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evidence tended to show that her death was caused by the white 
oxide of arsenic, a deadly poison, which was taken by her on 
Sunday. No physician was called to see her until Monday 
morning, about 8 or 9 o’clock, when Dr. Buckalieu was called 
in. and examined her. Dr. B. stated as a witness on the trial, 
among other things, that the deceased complained of some 
cramp about the region of the abdomen and a burning pain in 
‘the stomach ; also, of some degree of numbness or partial par- 
alysis about the legs and arms. These complaints were made 
to Dr. B. on the occasion of his examination of her symptoms 
and in reply to his questions to her about them. The prison- 
er’s counsel objected to the evidence of her complaints, but it 
was admitted and the counsel excepted. The representations 
by a sick person of the nature, symptoms and effects of the 
malady under which he is laboring at the time, are received as 
original evidence. If made to a medical attendant, they are of 
greater weight as evidence; but if made to any other person, 
they are not.on that account rejected.—Greenleaf on Ev. § 102, 
3d edit. This exception, therefore, cannot prevail. 

The next exception relates to the dying declarations of the 
deceased. Asa ground for admitting them, the State proved 
by Mrs. Capehart that she saw the deceased on the first, sec- 
ond, and third days of October, and heard her talk on éach of 
those days—that the deceased was very sick al} the time and 
suffering severely from burning pain in the stomach and bow- 
els ; that between spells of severe suffering the deceased used 
the following words: “I cannot stay here—I must go—I can- 
not live—good people, I am gone.”” That the deceased used 
these expressions on Sunday night, on Monday, and on Tues- 
day, just before the affidavit of her dying declarations was made, 
and that she died late on Tuesday evening. The opinion of 
Dr. B. was that she was in extremis from Tuesday morning 
until her death, late on Tuesday evening. He stated that be- 
tween nine o’clock, A. M. and twelve on Tuesday, the deceased 
asked. him if he could help her, to which he replied that he 
thought he could. In the case of the King v. Mary F gent, 7 
C. & P. 238, the prisoner, Mary Fagent, was charged with 
having killed Avis Fagent. It was proposed, on the part of 
the prosecution, to give evidence of the declarations of the de- 
ceased as declarations in articulo mortis. It appeared, that on 
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Saturday of the week preceding the death of the deceased, she 
expressed an opinion that she would not recover, aud that she 
made a declaration; but it also appeared, that after she had 
made this declaration, she on the same day asked her nephew if 
he thought she would “rise again.” The court held that this 
declaration was not admissible, but admitted her declarations 
made afterwards, when she believed her recovery hopeless. 
But that case is distinguishable from this. She asked her 
nephew if he thought she would rise again, which implied a 
hope of recovery. But in this case, the sufferer only asked her 
physician if he could help her, and the answer was that he 
thought be could. This, in connection with so much evidence 
of her sense of impending death, does not prove a hope of any 
thing beyond present ease or relief. It appears that the de- 
ceased made her statement about twelve o’clock noon, on Tues- 
aay. Mrs. Capehart testifies that the deceased continued to 
use those expressions of her sense of death until just before her 
statement was made. It is our inference from all the evidence 
that such expressions were repeated by the deceased, after she 
asked her physician if he could help her; but without that, we 
should hold that her inquiry of her physician and his reply were 
not sufficient evidence, in the present case, that she had, even 
at that moment, a hope of recovery. 

In the case of Oliver against the State, decided at this term, 
it was held that dying declarations, made under a sense of im- 
pending death, are admissible as evidence, where the death of 
the deceased is the subject of the charge, and the circumstances 
of the death are the subject of the declarations. The circum- 
stances of this case, already stated, were entirely sufficient, we 
think, to satisfy the court that the deceased made her declara- 
tions, which are presently to be stated, under a sense of im- 
pending death, and that therefore they were admissible, so far 
as otherwise unexceptionable. ‘They were sworn to before a 
justice of the peace, on the 3d day of October 1848, and the 
- deposition or affidavit contains the following statement of facts: 
‘‘ That Sarah, a negro girl, gave her some wine, and told her 
that Cullen C. Johnson gave it to said negro, and told said 
negro, which said negro stated when she presented it to her, 
‘that it would do her good—and that on the night before, he, 
said Cullen, appeared to be friendly with her, which had nat 
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been the case in three months before, or even spoken to her, 
and that the said Cullen C. Johnson slept a part of the night 
before on the same bed with her, and that after taking said wine, 
that she became very sick, and requested some of the children, 
or said negro, to go after some person for her and they refused 
to go, or even to call in any person to herassistance. She then 
cried aloud for assistance, until Mrs. Capehart heard her and 
came to her assistance. She, said deponent, says she believes 
that the said Cullen C. gave it to said negro, for she had seen 
the said Cullen give said negro something under the name of 
laudanum one time before, which made said deponent very 
sick.” The Circuit Court ruled out the words, “ and told her 
that Cullen C. Johnson gave it to said negro and told said 
negro, which said negro stated when she presented it to her, 
that it would do her good.”” The Circuit Court also ruled out 
the words that the prisoner on the night before “‘ appeared to be 
friendly.” All the rest of the statements were admitted as 
evidence to the jury, to each part of which specifically the de- 
fendant’s counsel objected. The belief of the deceased that 
the prisoner gave the poison to the negro girl and the statement 
of the deceased that she had seen the prisoner, one time before, 
give to the same girl something under the name of lavdanum 
which made deponent very sick, were both inadmissible—the first, 
because, generally opinions or belief as evidence are inadmis- 
sible—and the second, because what she had seen her husband 
give the girl on a former occasion, was not part of the circum- 
stances of her death, or of the immediate cause of it, and, under 
our statute, it was a distinct felony. It may have happened 
years before, and therefore inadmissible. But if his former at- 
tempt to poison his wife had been proved by a witness on the 
trial, the question of the admissibility of the evidence would 
have been different. It might then have been very material to 
inquire whether he gave her the poison, for which he is in- 
dicted, innocently or criminally. It is very usual for the head 
of a family to administer medicine in the domestic circle, but in 
doing so, if he should poison the patient, his intention would be 
very material. In such case, it would deserve consideration if 
a former attempt by him to poison the same person might not 
be proved, although of itself a distinct felony, for the purpose 
of showing his guilty knowledge in the last instance. Upon an 
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indictment for maliciously shooting, if it be questionable whether 
the shooting was by design or accident, proof may be given that 
the prisoner at another time intentionally shot at the same per- 
son.—Russ. & Ry. C. C. 531; 1 Chitty’s Crim. Law, 565. 
But a distinct fact, which forms no part of the case for which 
the prisoner is indicted, cannot be proved by dying declarations, 
although when proved it might be evidence to support the in- 
dictment. We therefore think there was error in admitting 
those parts of the dying declarations which related to the belief 
of the deceased, and her statement in regard to the prisoner’s 
former attempt to poison her. 

The prisoner insisted, on the trial, that the portions of the 
dying declarations which were excluded by the court, should 
be struck out of the affidavit which contained the declarations. 
This the court refused to permit, but excluded them by point- 
ing them out to the jury, enclosed in brackets, with directions 
by the court to the jury not to regard them as evidence. In 
this way the court permitted the whole affidavit to go to the 
jury, and the prisoner excepted. In this we can see no error. 
The observations of the court were sufficient to protect the pri- 
soner against so much as was excluded, and about the identical 
words that were excluded, there could be no doubt. It often 
happens that parts of private documents are evidence, but it is 
clear that the residue of them could not be struck out. 

The court admitted evidence that the prisoner on Sunday, 
the first day of October 1848, went to the house of Wilkins, a 
neighbor who resided about one mile and a half from the resi- 
dence of the prisoner, and remained there from about nine 
o’clock, A. M. until about an hour before sun-set—that whilst 
at the house of Wilkins, the prisoner “‘ looked serious, although 
he was habitually a lively man.” To this evidence there was 
an exception. ‘The first part of this evidence was admissible, 
because it showed the proximity of the prisoner to the place of 
the crime; and this tends to prove that he could have committed 
it. The second branch of the evidence, that is, that he looked 
serious, although he was habitually a lively man, is exception- 
able in the mode of proving it. We think that the witness, in 
strictness, ought not to have been permitted to say how he 
looked, but rather to state the evidences of his mental condi- 
tion ; as that he was habitually lively, but on that occasion silent, 
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or the like. If, however, there had been physical indications 
of a peculiarly disturbed, anxious, or alarmed state of the mind, 
we do not say but they might be proved. 

We cannot say that facts, such as silence, which indicated 
‘unusual seriousness at such a moment, are inadmissible as evi- 
dence tending in some degree to show the prisoner’s guilty 
knowledge of the condition of his wife, or to show his crime 
itself. Doubtless sach a circumstance by itself should weigh 
but little and it should be received with great caution, but we 
‘cannot say that it was wholly inadmissible. Roscoe, in speak- 
ing of the caution with which certain evidence should be re- 
Ceived, says, “Not unfrequently a presumption is formed from 
‘circumstances which would not have existed, as a ground of 
crimination, but for the accusation itself; such are the conduct, 
‘demeanor and expressions of a suspected person, when scrati- 
nised by those who suspect him.” —Roscoe’s Criminal Ev. 15. 
‘If the conduct, demeanor and expressions of the accused, sub- 
sequent to the crime, may be proved as evidence of conscious 
“guilt, although to be received cautiously, it is not obvious why the 
same indications, at or about the time of the crime, may not be 
proved for the same purpose. A flight is universally admitted 
as evidence of the guilt of the accused, though not conclusive. 
‘If-we take a flight as evidence of fear, and fear as evidence of a 
known cause of dread or apprehension, we arrive thus at the 
inference of crime. But itis sufficient perhaps for all practical 
purposes to regard a flight as immediate evidence of crime, be- 
cause it betrays conscious guilt. In this instance then, we take 
‘the flight, a thing of itself harmless and innocent, as evidence 
‘of conscious guilt, a necessary consequence of the crime itself, 
andthe conscious guilt, of which the flight was evidence, is 
‘proof, in its turn, of the crime. In this instance, therefore, it is 
certain that the law admits evidence of the party’s conduct, | 
“merely to prove his conscious guilt, which is proof of crime. 
Now this conscious guilt is altogether internal, but the Jaw al- 
‘lows that proof of it which consists of outward signs. Is a 
‘flight the only outward evidence of conscious guilt? So far 
‘from it, any indications of it, arising from the conduct; demea- 
‘nor, or expressions of the party, are legal evidence against him. 
The law can never limit the number or kind of such indica- 
‘tions. In the present case, it may be presumed, because this is 
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consistent with the facts stated in the bill of exceptions, that the 
poison was prepared by or before nine o’cleck, A. M. on Sun- 
day, and that preparations were made for it to be given to the 
deceased ; and it is consistent with the bill of exceptions to 
suppose that this was expected to be done and. was done imme- 
diately. About nine o'clock, A. M. on Sunday, the prisoner 
appeared at the house of Wilkins, a mile:and a half from his 
‘own residence, and remained there until about an hour before 
suo-set. If guilty; he had already prepared for the destruction 
of his victim; the poison, it is probable, was already producing 
its effects and he was aware of the fact. ‘That-was: peculiarly 
the occasion for conscious guilt to reveal some evidence of the 
crime. If he were unusually serious, or brooding in his mind, 
or impressed with fear, these were admissible evidences of the 
crime, upon the same principle that conscious guilt may be 
proved by a flight. But they ought not to be proved by the 
opinion of a witness; they can be proved by external indica- 
tions. ‘Courts of justice of necessity interpret by external 
indications the secret workings of the mind ; but-as such con- 
clusions must in general be inferential-merely, they ought never 
to be made the subject of testimonial opinion.’’— Wills on Cir- 
cumstantial Ev. 63. 

‘The State was allowed to prove by Mrs. Rumpy, a near 
neighbor of the prisoner, that during the year preceding the death 
of the prisoner’s wife, he called Mrs. Rumpy out to her gate and 
asked her for liberty to visit one of her daughters, and that she 
refused him the liberty, because he was a married man; and this 
evidence was excepted to. It was held by the Supreme Court 
of Connecticut, on the trial of one Watkins for the: murder of 
his wife, that evidence was admissible against him, showing that 
for some months before and down to the time of the alleged 
murder, an adulterous intercourse subsisted between the pri- 
soner'and a Mrs. Burgess. It was held that such testimony 
was admissible, not to prove the corpus delicti, but to repel the 
presumption of innocence, arising from the conjugal relation.— 
‘The State of Connecticut v. Watkins, 9. Conn.'47. It is stated 
by a writer that this decision produced surprise.—W harton’s 
Crim. Law. But the point we have to decide is not the same 
that was decided by the Supreme Court of Connecticut. If it 
were, it is probable we should concur in opinion with that court, 
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and hold also that it was evidence of a motive for the murder 
of his wife. In this case the prisoner applied to a woman for 
permission to visit her daughter. ‘There can be no doubt about 
the criminal object of his visits. He was denied the privilege 
because he was 2 married man; there was no other objection. 
Now, there was an object of desire, of criminal desire, but his 
wife stood between him and it. This, as a motive for her des- 
truction, was clearly admissible in evidence, because motives for 
every crime may be proved.— Wills on Cirm. Ev. 57-8; Rose. 
Crim. Ev. 95, 697; Clewes’ case, 4 C. & P. 221. 

It appears by the bill of exceptions that the solicitor proposed 
the following question to one of the State’s witnesses: ‘‘Do you 
know that the defendant paid marked attention to any lady, 
shortly before the death of his wife? and if so, state in what it 
consisted.”” To this question the defendant objected, on the 
ground that it was leading, &c., but the court overruled the ob- 
jection and it was answered affirmatively, and the prisoner ex- 
cepted. This question suggested the answer desired, in respect 
of the degree of attention paid, and of the time, both of which 
were material. There are circumstances, however, under which 
the court will permit leading questions to be put, even to the 
party’s own witness, as where it appears that the witness wishes 
to conceal the truth, or to favor the opposite party, or if the 
mind of the witness cannot be directed to the subject of inquiry 
without a particular specification of it—1 Stark. Ev. 150-1, and 
notes. The court must have some discretion upon this sub- 
ject; but there are no circumstances stated in the bill of excep- 
tions which required a departure from the genera] rule. The 
bill of exceptions does not, however, set out all the evidence, 
so far as appears. But it is not necessary for us to decide whe- 
ther the record shows error in this part of the case or not, be- 
cause the judgment must be reversed on other grounds. 

It appears by another exception that the State was allowed to 
prove some particular acts of unkind treatment of the prisoner 
towards his wife, during the year in which she died ; but as it is 
not stated what they were, we are not enabled to say there was 
error in that. 

The State was permitted to prove that the deceased, for some 
time prior to her death, had been compelled by the prisoner to 
sleep in his kitchen, which was about ten yards from his dwell- 
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ing house and was very open; and that she was not admitted 
by the prisoner to live in the dwelling house, where he and their 
children lived. This was evidence of malice, and therefore ad- 
missible. It was also evidence tending, in no inconsiderable 
degree, to prove that he had become tired of his wife, and hence 
had a motive for putting her out of the way. It is clear that the 
crime of wilful murder had been committed by some one. This 
having been established, and the prisoner being charged with 
the crime, every ground, from which a motive could arise, may 
be proved against him. It is not necessary at present to speak 
of the weight of such a circumstance. All that we have to de- 
cide is the question, whether it was admissible as evidence or 
not. With regard to the grounds from which a motive may be 
infered, we may remark, that the law has never limited them, 
and never can limit them in number or kind. And it is imma- 
terial whether the motive be wealth, as if the slayer should be- 
come entitled to an estate by reason of the death of the party 
slain, or to get the party slain out of the way for any other pur- 
pose, as to prevent him from giving evidence in a cause. No 
matter what the object in view, if it can form a motive for the 
act, it may go to the jury. On the one hand, the jury should 
receive it always with caution; but on the other, it need 
not be such a ground for motive, as might be deemed suffi- 
cient to induce a just and honest man to perpetrate a high 
crime. 

In this case the jury did not by their verdict ascertain the de- 
gree of murder of ‘which the prisoner was guilty. For that 
cause, the prisoner moved in arrest of judgment, but his motion 
was overruled. In Cobia v. The State, 16 Ala. 781, we held 
that the crime of murder being divided by our penal code into 
two grades, with different punishments, it was necessary on the 
trial of an indictment for that offence, that the verdict should 
ascertain the dégree, otherwise no judgment could be rendered 
upon it. It is now contended by the Attorney General, that as 
the statute expressly makes homicide by means of poison mur- 
der in the first degree, it was not necessary, in this case, for the 
jury to ascertain the degree. ‘To that it may be answered, that 
the statute expressly requires the jury to ascertain the degree, 
without excepting the case of homicide by means of poison. 
For this and other reasons, we think the degree should have 
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been ascertained by the jury, and that therefore there was error 
in overruling the motion to arrest the judgment. 

For the errors above noticed, the judgment and sentence of 
the Circuit Court must be reversed and the cause remanded. 
The prisoner will, however, remain in custody to abide his trial, 
or ‘until discharged by due course of law. In the meantime, 
the appropriate order will be entered in this court, for his being 
removed from the Penitentiary, and placed in charge of the she- 
riff of Chambers county, upon the production by said sheriff, to 
the warden of said State prison, of a duly certified transcript of 
the judgment of this court, now pronounced, reversing the judg- 
meat pronounced against said prisoner by the Circuit Court of 
Chambers county, under which be.is now confined in said State 
prison. 





ROSE ws. THOMPSON. 


1. Where a witness, after testifying to a proposition made by him to the 
defendant at che request of the plaintiff, and the defendants reply, states 
that the plaintiff also mentioned his reason for making the proposition 
and requested him to communicate it to the defendant, which he did not 
do, this furnishes no sufficient ground for the exclusion of the evidence. 
If the defendant devms the reasun materia’, it is his duty to elicit it by 
eross-examination of the witness. 

2. On an appeal from a justice of the peace to the Circuit Court, the amount 
of the recovery before the justice, and not the amount claime:!|, must be 
looked tv to determine the question of jurisdiction. 

8. If the statement or declaration filed in the Circuit Court shows the want 
of jurisdiction, the dvfendant should demur. A plea to the merits is a 
waiver of the objection. 


Error to the Circuit Court of Coun: Tried before the 
‘Hon. Geo. D. Shortridge. 


Tuis case commenced in a justice’s court by the defendant 
‘against the plaintiff in error, to recover fifty dollars for work 





ll lCUcrrreelC rl eC 





JANUARY TERM, 1850. 629 
Rose v. Thompsen. 








and labor done by him as an artist in painting a landscape for 
the plaintiff: The justice rendered a judgment for fifty dollars 
and costs against the plaintiff in error, and from that judgment 
he appealed to the Circuit Court. It appeared by: the bill of 
exceptions that the defendant in error.at.one time claimed sixty 
dollars, which the plaintiff in error refused to pay, but offered to 
pay fifty dollars, which the defendant in error refused to accept. 
The defendant in error offered to prove by one Taylor that, at 
the request of the defendant in error, he informed: the. plaintiff 
in error, just before the institution of this suit, that he might 
have the picture, if he would pay the fifty dollars to the witness 
or leave it at Perse’s store, and that the plaintiff in error replied 
that he had offered to pay the fifty dollars once and should not 
do so again, but expressed himself perfectly satisfied with the 
picture. The witness also stated that he did not tell the plain- 
tiff in error all of the message sent—that the defendant in error 
sent word to the plaintiff in error the reason why he made the 
proposition, but this the witness did not communicate. To the 
testimony of this witness the plaintiff in error objected, but the 
court everruled his objection and allowed the evidence to go to 
the jury. The ruling of the court in respect to this evidence, 
together with a charge given and a refusal of charges asked, all 
of which will be understood by reference to the opinion, are now 
assigned as error. 


N. S. Granam, for the plaintiff. 
Extmore & Yancey, for the defendant. 


CHILTON, J.—The testimony of the witness Taylor was 
clearly admissible. He proved that the defendant below, when 
informed of the proposal of the plaintiff to let him-have the paint- 
ing at fifty dollars, to be paid said witness. or left at the store of 
Mr. Perse, replied that he had offered to pay the fifty dollars 
once, and that he should not do so again, but expressed himself 
perfectly satisfied with the picture. That the witness did not 
communicate to the defendant all that. Thompson said, when _it 
does not appear that the remaining portion of the message could 
in any wise affect the legality pf the proof, or was-even essential 
ir order properly to understand it, cannot in our view justify 
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a rejection of it. If any part of the proposition, or the reason 
why it was submitted, was deemed essential as affecting either 
the competency or sufficiency of the admissions of the defendant 
below, he could have brought it out on cross-examination, and 
upon it have predicated his motion to reject the whole proof. 
As the same is now presented, the only question involved is 
whether any portion of the proof of Taylor is legal, for the rule 
is, that being objected to as a whole, if any part of it be proper, 
the court must overrule the objection, since the judge is not re- 
quired to cast about to determine and separate the portion which 
is legal from that which is not.—Donnell v. Jones, 13 Ala. Rep. 
505-6, where the several decisions of this court, bearing upon 
this point, are cited. 

2. The defendant by his pleading raised no objection to the 
jurisdiction of the justice, either before the justice himself or 
before the Circuit Court; but to the statement or declaration, 
which contains several counts, each for fifty dollars, he pleaded 
the general issue. After the evidence, however, was adduced, 
and the case had gone to the jury, the counsel for the defend- 
ant below asked several charges of the court, placing the right 
to recover upon the want of jurisdiction in the justice, by reason 
of the demand being for more than fifty dollars. Now it is cer- 
tainly true that by the constitution and laws of this State, the jus- 
tice of the peace could not take jurisdiction over sums exceed- 
ing fifty dollars, but the appellate court, it is said, must look to 
the amount recovered before the justice, and not the amount 
claimed in the court above, as determining the question of ju- 
risdiction.—Cothran et al. v. Weir, 3 Ala. 24. And further, in 
the case of Bently et al. v. Wright, ib. 607, it was held that 
where a judgment was rendered before a justice for more than 
fifty dollars, the defendant could not on motion vacate it in the 
appellate court, but that the correct practice required that he 
should be put to his plea in abatement for the want of jurisdic- 
tion. If the defendant fails to do this, in the language of the 
Chief Justice, in the case last cited, ‘he impliedly admits that 
he has been brought before the proper court.” This is sup- 
posed to result from a correct and liberal construction of the 
act of 1819, (Clay’s Dig. 315, § 12,) and we are satisfied to ad- 
here to it. A different construction would allow a party to avail 
himself of matter in abatement in bar of the action, and instead 
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of giving his adversary a better writ, as he must do in his plea, 
would deny to him any remedy.—See also Prewitt et al. v. 
Stewart, 5 Ala. Rep. 112. If the declaration showed the want 
of jurisdiction in the justice, the defendant might have demurred, 
(Williams v. Hinton, 1 Ala. 297); but he has pleaded to the 
merits, without raising by his plea or demurrer any question as 
to the jurisdiction, and must therefore be confined to a merito- 
rious defence. - 

This view embraces the points involved in the charge given 
and the three charges which the court denied, and shows 
that the court correctly decided the Jaw. We have not been 
aided by any argument or brief: on the part of the plaintiff in 
error, but having examined with care the bill of exceptions, dis- 
cover no other question presented by it. 

Judgment affirmed. 


MOORE er at. vs. MOORE Et Ats. 


1. Where two join in a bill as complainants, both must have an interest in 
the subject matter in controversy, and both be entitled to relief, other. 
wise the bill will be dismissed. 

2. The principal in a note has no interest in the subject matter of an equi- 
table set-off, which his security has against the payee. 


Error to the Chancery Court of Madison. Tried before 
the Hon. David G. Ligon. 


Tue bill in this case was filed by Gabriel E. Moore and 
Benjamin T. Moore, the plaintiffs in error, against Gabriel 
Moore, James Penn, the Branch Bank of the State of Alabama 
at Huntsville, Clement C. Clay, and James W. McClung. It 
alleges that on the 15th November 1841, the said Gabriel E. 
Moore purchased of the said Gabriel Moore certain lands, at 
the price of nine hundred and fifty dollars, five hundred dollars 
of which was paid in cash, and four hundred and fifty dollars 
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by. note of the said Gabriel E. and Benjamin T. Moore, paya- 
ble on the first of January 1842; that at the time of said pur- 
chase, the said Benjamin T. was indebted to the said Gabriel 
E. Moore and agreed with said Gabriel that he would pay said 
note; that at the same time the said Gabriel Moore, the ven- 
dor; was indebted to the said Benjamin T. in a large sum of . 
money. individuatly, for which suit is now pending against him 
in the County Court of Madison, and in a still larger amount by 
virtue of a decree rendered in the Orphans’ Court of said 
county in favor of one Richard Pryor, a legatee, for the use of 
the said Benjamin T. against the said Gabriel as executor of 
William Barrett, deceased, which sums of money are still un- 
paid; that said Gabriel Moore, and the securities on his bond 
as executor, are wholly insolvent; that the said Gabriel Moore, 
for the purpose of defrauding the said Benjamin T. and espe- 
cially to prevent him from having the benefit of the amount of 
said four hundred and fifty dollar note in part satisfaction of his 
claims aforesaid, made a pretended assignment of said note to 
James Penn, who instituted suit upon: it-for the use of the said 
Branch Bank, in the Circuit Court of. said county, and recov- 
ered a judgment thereon on the 7th. Nov. 1842, against both 
the complainants, upon which execution has issued and is about 
to be enforced by the sheriff; that neither the said Penn, nor 
the said Branch Bank now has any interest in said judgment, 
but that it is owned by seid’ Clay and McClung, as the com- 
plainants are informed; &c. ‘The prayer of the bill is for a 
temporary and perpetual injunction, and for general relief. 
The chancellor dismissed the bill on the final hearing, the proofs, 
which are sufficiently refered to in the opinion of this court, 
not having made out the: material allegations of the bill. 








Rosson, for the plaintiffs in ‘error. . 
Cuay & Cuay, for the defendants. 


DARGAN, C. J.—The view we take of this case renders it 
unnecessary to examine the. questions submitted by the argu- 
ment of counsel, for it is.a familiar rule that when two join in 
a bill as complainants, both must have an interest in the subject 
matter in controversy and both be entitled to relief, otherwise 
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the bill will be dismissed.—Story Eq. Plead. 392; 2 Sim. R. 
237; Wilkins et al. v. Judge & Dunklin, 14 Ala. 135. If we 
could admit that Benjamin T. Moore was entitled to an equita- 
ble off-set, growing out of the decree of the Orphans’ Court in 
favor of Pryor, who was a legatee under the will of William 
Barrett, and whose interest he had purchased, yet Gabriel E. 
Moore has not a scintilla of equity, nor is he entitled in any 
manner to relief. He as principal executed the note, and Ben- 
jamin T. as security. Gabriel E. owes the debt, and no reason 
whatever is shown why he should not pay it. It is true the bill 
alleges, that, at the time of the making of the note, Benjamin 
T. Moore, the security, was indebted to Gabriel E. Moore, and 
that it was agreed between them, that Benjamin T. should pay 
it in discharge of his indebtedness to Gabriel E. Moore, the 
principal in the note. This agreement, if proved, might have 
given him a right to join in the bill, for it would have changed 
the relations between the parties to the note, and made Benja- 
min T., the security, stand as principal.. But this agreement is 
denied by the answers, and there is no proof whatever to estab- 
lish it. The case made by the proof is, that Gabriel E. Moore 
is the principal in the note and has no defence against it; Ben- 
jamin T. Moore is the security, and he insists on an equitable 
set-off against the payee. If this was allowed, Gabriel E. 
Moore would still owe the debt, for it would then be due to 
Benjamin T. the co-plaintiff, and no fact is proved that gives to 
Benjamin T. ‘an equitable right to require Gabriel E. Moore 
to pay it to him. Gabriel E., the principal in the note, has 
therefore no interest in the suit, nor is he entitled to any relief. 
The consequence is, that the decree dismissing the bill must be 
affirmed. 
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BARCLAY ws. MOORE. 


1. Debt on a promissory note may be joined in the same action with debt 
on bend. 

2. The assignee of a promissory note, being allowed by the statute to main- 
tain such suit as the payee could have done, may bring an aetion of debt 
on it in his own name. 


/ 
Error to the Circuit Court of Benton. Tried before the Hon. 
Thos. A. Walker. 


Rice, for the plaintiff in error. 


No counsel for the defendant. 


PARSONS, J.—The plaintiff in error brought his action 
of debt in the Circuit Court against the defendant. The first 
count is upon a writing obligatory executed by the defendant to 
the plaintiff. The second count is founded on a promissory 
note made by the defendant te Henry L. Brown & Co., and 
which was endorsed by them to the plaintiff. 

The defendant demurred to each count separately, and gen- 
erally to the whole declaration, and the court sustained the de- 
murrer. 

1. There was no error in joining the count upon the pro- 
missory note with the count upon the writing obligatory.—1 
Chitty’s Plead. 200. 

2. The promissory note was assignable under and assigned 
according to the statute ; and it is an express part of the act that 
‘the assignee may maintain such suit thereon as the obligee or 
payee could have done, whether it be debt, covenant, or as- 
sumpsit.”—Clay’s Digest, 383, § 12. Although the plaintiff 
was not the payee, but the endorsee of the note, yet the statute 
enabled him to bring the action of debt upon it, and he brought 
this action in his own right, as well in respect of the note as of 
the writing obligatory, and we think there was no error in join- 
ing the two counts. Looking to the counts separately, we can 
see no error in either to which a general demurrer can apply. 
The demurrers, therefore, should not have been sustained.— 
Let the judgment be reversed and the cause remanded. 
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DICKSON vs. COLLINS, BROTHER & CO. 


1. In an action against J. D. to charge him, as a partner, for goods sold to 
the firm of D. D. & Co., D. D., whose liability is admitted, is not a com. 
petent witness to prove the sale and delivery of the govds, unless it be 
first shown or proposed to be shown by aliunde proof, that J. D. was a 
member of said firm. 


Error to the Circuit Court of Chambers. Tried before the 
Hon. John J. Woodward. 


Tuts was an action of assumpsit by the defendants against 
the plaintiff in error to recover for goods so!d and delivered to 
the frm of D. Dickson & Co., which firm they allege was com- 
posed of Josiah Dickson, the defendant beiow, and David 
Dickson. No proof was offered or proposed to be offered to 
show that the defendant was a,member of the firm of D. Dick- 
son & Co., but the plaintiff offered David Dickson, an admit- 
ted member of it, as a witness, to prove the sale and delivery 
of the goods to said firm. The defendant objected to this tes- 
timony, on the ground that there was no proof of the alleged 
partnership, but the court overruled the objection, and permit- 
ted the evidence to be given to the jury. The ruling of the 
court is now assigned as error. 


Baveu, for the plaintiff in error: 

The testimony of David Dickson, one of the firm of D. Dick- 
son & Co., was improperly permitted to go to the jury to prove 
the sale of goods. 

A person charged as a partner, and not shown to be such, 
cannot be bound by the testimony of one, styling himself a part- 
ner, until the partnersltip is established alrwnde—Hutchins v. 
Childress & Baker, 4 St. & Por. 34; Lewis v. Post & Main, 1 
Ala. 65; Gow on Partn. 217. 


Hooper and Rice, for the defendants. 


CHILTON, J.—The Circuit Court committed an error in 
admitting the testimony of D. Dickson, the object of which was 
to fix a joint liability for a demand, which the witness was con- 
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fessedly bound to pay. ‘Fhe declaration charges the witness’ 
liability ; he admits it, and the plaintiff below now offers him to 
prove that Josiah Dickson is jointly liable with himself, but he 
is met with the objection that the evidence is improper, unless 
a partnership is proved aliunde. This the plaintiff failed to do, 
nor did he even propose to connect such proof with proof of a 
partnership thereafter to be adduced. ‘The case of Aston v. 
Jemison, at the last term of this court, and the authorities cited 
in that opinion, are conclusive to shew that this proof should. 
have been rejected. The only difference in the two cases, 
is, that in that case the witness was bound by note—here, by ac- 
count for goods sold. Im neither case should he be allowed to 
make another share with him the burthen by his own testimony. 

The partnership being ance established, the proof would be le- 
_ gitimate to show a sale and delivery of the goods to the firm ; 
till then, or unless the proof had been proposed in connection 
with a proposition to make such proof, which would render it 
legitimate, it was improper. The proof offered, indirectly at 
least, established the existence of the firm or partnership, as 
there could have been no sale and delivery to the partnership, if 
no such firm existed.—See Marquand v. Webb, 16 Johns. R- 
89; Purce v. Kerney, 5 Hill (N. Y.) R. 82; Taylor v. Hender- 
son, 17 Serg. & Rawle, 453; Norman v. Norman, 2 Yates R. 
154; Bell v. Porter, 9 Conn. R. 23; Post & Main v. Lewis, 1 
Ala. R. 65, as to the competency of David Dixen to establish 
a joint liability. 

Let the judgment be reversed and the cause remanded. 





PEAKE vs. YELDELL. 


1. The eonstruction and interpretation of a contract, as well as its validity, 
must be governed by the law of the place where the contract is made. 
2. By an antenuptial eettlement, executed in South Carolina, where the 
parties resided, the property of the intended wife was conveycd to a 
trustee, to be held by him for her sole and separate use, behoof, and ben- 
efit until the solemnization of the marriage, aud immediately after, in 
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trast “for the joint and equal benefit and behoof” of the husband and 
wife, “for and during the term of their joint lives, without being sub- 
ject in any manner to the debts, contracts and engagements” of the hus- 
band; and in trust to permit and suffer the husband and wife, “during 
their joint lives to receive and take the profits &c. to and for their joint 
and equal use, behvof, and benefit, and from and after the death of either 
of them, then to and for the sole and individual use of the survivor du- 
ring his or her nvtural life,” with remainder over, &e.— Held—Ist, That 

. by the law of South Carolina the wife took a joint interest in the trust 

_with her husband. 2d, That, until the trust is executed by the union of 
the legal with the equitable title, the former continues in the trustee, and 
the husband’s interest in the property cannot be seized and sold under 
execution at law. 


Error to the Circuit Court of Dallas. Tried before the 
Hon. Nathan Cook. . 


Evans, with whom was Exmore, for the plaintiff: 

I. The lex loci determines the nature and validity, obligation 
and legal effect of the contract, and furnishes the rule of con- 
struction and interpretation.—Story’s Confl. of Laws, §§ 275-6; 
Carnegie v. Morrison, 2 Metc. 381-397; Bulger v. Porcher, 11 
Pickering, 36; Blanchard v. Russel, 13 Mass. 1-4; Pitkin v. 
Thomason, 13 Pickering, 64; Shelford on Mar. & Divorce, L. 
Lib. vol. 33, p. 115; Trimly v. Vignier, 1 Bingham, 151—see, 
also, note (a) to Andrews v. Heriot, 4 Cow. Rep. 510, where 
numerous authorities are collected and compared— Watson vi 
Orr, 3 Dev. Rep. 161; Anstruther v. Adair, 2 Mylne & Keene, 
513. Inthe last mentioned case, the Lord Chancellor, com- 
menting on the effect of a marriage contract, executed in Scot- 
land, upon the rights of the parties in England, said, “It was 
perfectly. clear that the operation of the marriage contract, and 
the respective rights of the parties under it, must be determined 
by reference to the Scotch law; a different decision would to- 
tally defeat the intention of the contracting parties.” 

II. The parties to the deed were domiciled in the State of 
South Carolina, the contract was executed there, and in refer- 
ence to the laws of that State. The construction of the contract 
and of the rights and interests of the parties, must be determined 
exclusively by reference to those laws. They constitute a part 
of the contract, as much as if those laws had been specially 
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refered to and incorporated in the writing. The important and 
decisive question then, is, what are the laws of South Carolina, 
applicable to deeds of this character, and what are the respec- 
tive rights and disabilities of the parties under the contract? If 
this question were depending in the courts of the State of South 
Carolina, how would those courts expound the contract, and 
what would be their decision? 

The adjudged cases from South Carolina, which are in evi- 
dence, and the depositions of Messrs. Memminger, Mazyck and 
Hayne, conclusively show—1st, The marital rights of the bus- 
band do not and cannot attach under the law of the deed, which 
is a part of the contract. 2d, The husband acquires. no inte- 
rest, except under the deed, and this interest is a mere equtty, 
which can be ascertained only in a court of equity. 3d, By 
the law of the deed, the legal estate and the right of possession 
continues in the trustee, and the possession of the husband, or 
of the husband and wife, was permissive only, and subject to be 
determined at the will of the trustee. Such possession can 
never ripen into a legal right. 4th, ‘The operation of the deed 
under the lex loci is to exclude the marital rights of the husband, 
and is as potential to effect that object, as if words of that im- 
port had been inserted. 5th, That the wife under the deed 
takes an equity equal to her husband’s and the same in extent 
and character. This équity is absolutely independent of the 
busband, and by no act of his can she be deprived of it, either 
at law or in equity. 6th, That her equities, or interests, are at 
least equal to the husband’s, and that she is capable under the 
lex loci of holding with him, in the same manner as any other 
person might do; and that her interest does not merge in the 
husband’s. Her interest is of the same nature, character and ex- 
tent of the husband’s, and she cannot be deprived of this inte- 
rest in any forum or by any form of procedure whatever, without 
an invasion of her rights, as guarantied to her by the contract, 
when construed according to the lex loct. 7th, Under the deed 
and by operation of the Jer loci, the husband can claim no ad- 
vantage from his possession.—See depositions of Messrs. Mem- 
minger, Mazyck and Hayne—also, Rice v. Burnett, 1 Speer’s 
Eq. Rep. 579; Torr v. Hodges, 1 ib. 593; Jones & Wife v. 
Fort, Townsend et al. 1 Richardson’s Eq. Rep. 50. 

III. In addition, another proposition, fully established by the 
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testimony, is equally fatal to the claim of the plaintiff in execu- 
tion to subject the property at law. The wife has an interest 
with her husband in the trust, she holds with him, and has the 
capacity under the Jer loci so to hold. Her interest does not 
merge in the husband’s, and so in principle it stands as if chil- 
dren, or any third person, and not the wife, had the interest. 
The principle then, here presented, is the same as in Fellows & 
Wadsworth v. Tann, 9 Ala. 999; Spear v. Walkly, 10 ib. 328; 
Terrell et al. v. Green, 11 ib. 207; Lavender et al. v. Lee, 14 ib. 

IV. That this is not a mere question as to the remedy, is 
evident from the direct and positive testimony of the very intel- 
ligent gentlemen who have been examined in the cause, who 
all concur in testifying that the wife’s claims are substantial, not 
formal, and that the property cannot be taken under execution, 
without a violation of the contract. It is of the essence of the 
contract, and to allow a seizure and sale under execution, would 
defeat the trust—would most injuriously affect her interest, 
and virtually deny to her the benefits and rights reserved to her 
under the deed. But what is to my mind conclusive, upon 
this branch of the case, is the fact, that by the laws of the State 
of South Carolina, the wife’s interest cannot be subjected in any 
forum whatever, nor by any form of proceedure—nor can any 
part of the corpus of the estate be taken in equity or elsewhere, 
even for the husband’s debts—nor can his interest in the pro- 
ceeds be severed from hers, so as to destroy or change the trust, 
or reduce her portion, or render it less valuable,—nor without 
the compensation to her for waste, &c. 


Lapstey & Hunter, for the defendant: 

1. Has the husband any interest in the property, subject to his 
debts? This is a question of right, and in solving it, we will 
inquire to what extent the laws of South Carolina affect this 
question, and what those laws are, or were at the time the deed 
was made. 

2. If the husband has any interest subject to bis debts, how 
may this interest be subjected? ‘This question pertains to the 
forum. 

As to the first question—the right: It is conceded by the 
claimant, that one half of the property belongs to the husband, 
under the deed, but itis contended that no part is liable to exe- 
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cution under the laws of South Carolina, which he contends 
must control not only the right, but the remedy. But if the law 
of South Carolina is to govern, it must be the law, as it existed 
at the time the deed was created, and not as subsequently modi- 
fied, or changed. By agreement all the South Carolina decis- 
ions relating to these questions arein evidence. As there is no 
statutory law bearing on the question, we must look to the com- 
mon law, as laid down and expounded by the courts of the 
last resort. 

The claimant relies on the depositions of several highly re- 
spectable lawyers of South Carolina, whose opinions are based 
on the cases of Rice v. Burnett, 1 Speer’s Eq. Rep. 581; lorr v. 
Hodges, 1 ib.593; Jones & Wife v. Fort, Townsend et al. 1 Rich. 
Eq. Rep. 50. ‘These cases were all decided in the year 1844, 
and are most manifest departures from the previous decisions. — 
See dissenting opinion of Judge O’Neal, in cases of Rice v. 
Burnett and Iorr v. Hodges, 1 Speer’s Eq. Rep., in which he 
protests against the innovations on the law, as previously settled, 
and against sending ‘‘ an execution creditur into chancery to get 
his money out of unfettered trust estates.”’—See, also, Pringle v. 
Allen, 1 Hill’s Ch. R. 137, (decided in 1833) ; Cleary v. Mc- 
Dowell, Cheves’ Eq. Rep. 140, (in 1840); Pyon v. Mood, 2 
McMullen, 281-296, (in 1841); Barrett v. Barrett, 4 Dess. 447. 
From these cases, it seems clear that even in South Carolina, 
as the law was settled at the time the deed was executed, and 
for several years afterwards, the husband’s marital rights at- 
tached, not on one half only, but on the whole property. The 
law being subsequently changed or modified, the question could 
in no manner be affected by such change, or modification. 

2. But as to the remedy or forum: Is the law of South Ca- 
rolina, or that of Alabama, to govern? The law of Alabama 
certainly. No independent State could with justice to itself or 
its own citizens, permit its prescribed remedies and forms of 
judicial proceeding to be displaced by those of any other power. 
Story’s Confl. of Laws, p. 468-9, §§ 557-8, n. 1, p. 470-467, 
§ 556; Cook v. Kennerly & Smith, 12 Ala. 51. The inquiry, 
however, is not whether this property was subject to levy in 
South Carolina, some ten or twelve years ago, but was it subject 
here at the time these levies were made? 

As to what constitutes possession and the consequences re- 
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sulting therefrom, the laws of Alabama, and not of South Caro- 
lina, must govern. An independent State could not permit its 
control and jurisdiction, in questions of this sort, to be invaded, 
any more than it could suffer another power to prescribe its 
forms of judicial proceeding. To suffer this, would not only 
be to surrender an important part of its sovereignty, but would 
create invidious distinctions and confer immunities on persons 
coming from another jurisdiction, which the mass of its own 
citizens do not possess. Restrictions and limitations of this 
kind are against the declared policy of our laws, and will not be 
favorably considered.—Lenoir v. Rainey, 15 Ala. 670. 

It is settled in this State, beyond controversy, that a debtor’s 
interest in personal property in possession, whatever it be, is 
subject to sale under execution ; and that the interposition of a 
trustee will not vary the rule. The only exception to this rule 
is where property is conveyed in trust for the benefit of persons 
other than the wife, in connection with the husband. ‘This ex- 
ception, and the reasons for it, are clearly pointed out in the 
cases of Fellows v. Tann, 9 Ala. 999; Spears v. Walkley, 10 
ib. 328; Lavender v. Lee, 14 ib. 688; Rugely v. Robinson, 10 
ib. 702, and recognised in Cook v. Kennerly, 12 ib. 42. For 
the law of this case, we may look to the following cases, among 
others—Lamb v. Wragg, 8 Porter, 72; Dunn v. Bank of Mo- 
bile, 2 Ala. 152; Price v. Price, 5 ib. 578; Carlton v. Banks, 7 
ib. 32; Branch B’k at Mont’gy v. Wilkins, 7 ib. 589; Gamble 
v. Gamble, 11 ib. 966; Cook v. Kennerly & Smith, 12 ib. 42; 
Bender v. Reynolds, 12 ib. 446; Welsh v. Welsh, 14 ib. 76; 
Scott v. Abercrombie, 14 ib. 270; Pollard v. Merrell, 15 ib. 169; 
Machen v. Machen, 15 ib. 373; Lenoir v. Rainey, 15 ib. 667, 
Allen & Wife v. White, 1€ ib. 181. 


DARGAN, C. J.—This was a trial of the right of property 
in certain slaves, levied on as the property of William B. 'Town- 
send, and claimed by William E. Peake. To show title to the 
slaves, the complainant introduced a deed, bearing date the 26th 
of March 1835, executed by William B. Townsend, Martha 8. 
Jenkins, and Benjamin Reynolds, which, after reciting that a 
marriage was intended shortly to be solemnized between the 
said William B. Townsend and Martha S. Jenkins, conveyed 
to the said Benjamin Reynolds, as trustee, certain slaves, to- 
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gether with some bonds and obligations for the payment of mo- 
ney, which at the time of the execution of the deed were the 
property of Martha S. Jenkins, the intended wife. The con- 
veyance, however, was subject to the trust and limitations ex- 
pressed in the deed, which are as follows: ‘In trust for the 
sole and exclusive use, behoof, and benefit of the said Martha 
S. Jenkins, until the solemnization of the said marriage, and 
immediately after the solemnization thereof, in trust to and for 
the joint and equal use, benefit, and behoof of the said Martha 
S. Jenkins and William B. Townsend, for and during the term 
of their joint lives, without being subject in any manner to the 
debts, contracts, and engagements of the said William B.' Town- 
send, and in trust to permit and suffer them, the said Martha S- 
Jenkins and William B. Townsend, during their joint lives, to 
recieve and take the issues, profits, and leheos of said slaves, and 
the interest of the said bonds and obligations to and for their 
joint and equal use, behoof, and benefit, and from and after the 
death, of either of them, the said Martha S. Jenkins and William 
B. Townsend, then to and for the sole and individual use of 
the survivor of them, for and during the term of his or her natu- 
ral life.” The deed also provides for the children of the mar- 
riage, after the death of the survivor, and contains several limi- 
tatlons over in default of children. It is also provided, that 
the trustee might sell the slaves, or exchange them for other pro- 
perty, and in the event the money on the bonds should be col- 
lected, that the trustee, at the request of the said Martha S 

Jenkins and William B. Townsend, should invest the same, 
and also such sums of money as he might receive from the sale 
of the slaves conveyed by the deed, in other property, real or 
personal, to be held on the same terms and subject to the same 
trusts and limitations. It is further provided that in the event 
of the resignation of the trustee, that Martha S. Jenkins and 
William B. Townsend might, by writing under their hands and 
seals, appoint another, who should succeed to all the rights con- 
veyed by the deed to Benjamin Reynolds. It was also shown 
that the slaves levied on were purchased with the proceeds of 
the bonds conveyed by the deed, and that the claimant had been 
duly appointed trustee, after the resignation of Reynolds in the 
manner described in the deed. At the time of the execution of 
this deed the parties resided in South Carolina, and were there 
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married. After the marriage Townsend and his wifes removed 
to this State, and the slaves have been in his possession, but 
the testimony tended to show, that he always acknowledged 
that he held them in conformity with the terms of the deed, and 
not In Opposition to it. 

If this deed is to be construed by the laws of Alabama, 
there could not be a doubt but that Townsend, the husband, 
would take the entire interest in the slaves, during the life of 
himself and wife and the survivor of them, for it is the settled law 
in this State that the husbaud and wife cannot be joint tenants or 
tenants in common of a chattel, either in law or in equity. In the 
case of Moss v. McCall, 12 Ala. 630, it was decided, that where 
property is conveyed to a trustee for the mutual support of hus- 
band and wife, and the profits are directed to be paid to the 
husband and wife for their joint maintenance, the entire interest 
is vested in the husband, and that the wife takes no interest in 
the trust. Again, in the case of Cook v. Kennerly, 12 Ala. 49, 
slaves were conveyed to a trusree for the joint use of husband 
and wife, during life, and after their death, remainder over to 
the children of the marriage; it was decided, that the husband 
took the entire life estate, to the exclusion of the wife. Indeed 
this very deed was before this court, in the case of Bender v. 
Reynolds, 12 Ala. 446, and it was held not to create a separate 
estate in the wife, but that the slaves, having come into the pos- 
session of the husband, were liable to be sold for his debts under 
execution at law. But it did not appear in that case that the 
laws of South Carolina, where the deed was executed, differed 
from the laws of Alabama. In the case of Pollard v. Merrill et 
al. 15 Ala. the deed, which was an antenuptial agreement, con- 
veyed the property of the intended wife to trustees, to have and 
to hold the same for the separate and exclusive use of the wife 
and the intended husband, during their joint lives, with remain- 
der over to the children of the marriage, and it was expressly 
declared by the deed, that the property should in no wise be 
liable to the debts of the husband. Afier the marriage the pro- 
perty, which consisted of slaves, came into the possession of 
the husband, and it was decided that they could be sold under 
execution at law against the husband. All these decisions rest 
upon the principle, that there cannot be a community of interest 
between husband and wife in goods, either at law or in equity, 
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and to prevent the right of the husband from attaching to the 
whole, if the property came into his possession, he must be al- 
together excluded from all interest in the property, at least du- 
ring the interest of the wife; and to secure her rights, the pro- 
perty must be conveyed for her sole and separate use. Whether 
these decisions be in conformity with the rules of the common 
law or not, as understood in England, they settle the law in this 
State, and the deed now under consideration construed by them 
would give to the husbard the entire property, during the life of 
himself and his wife, or the survivor of them, which could be 
sold under execution, as the husband had the slaves in pos- 
session. 

But the deed was executed in South Carolina, and in refer- 
ence to the rights that the husband and wife take under it, we 
must look to the laws of that State, and by them the deed must 
be construed; for it is a principle, acknowledged by all courts, 
that ‘the lex loci contractus must govern, not only as to the va- 
lidity of the contract, but also in its construction and interpreta- 
tion, by which the rights of the parties are ascertained.—Story’s 
Conf. Laws, §§ 275-6; Carnegee v. Morrison, 2 Metc. 351. 
Judge Story, in speaking of marriage contracts, says, the lan- 
guage of marriage contracts and settlements must be interpreted 
according to the law of the place where they are contracted.— 
Story’s Conf. Laws, § 576. Indeed a different rule would 
not only lead to infinite difficulty and perplexity, but what is still 
worse, it would lead to a destruction of the legal rights of the 
parties to the contract, and instead of ascertaining and enforcing 
their rights, which is the duty of courts, we would destroy them. 
We must therefore inquire what are the laws of South Carolina 
in reference to this deed, and what rights, if any, did Mrs. 
Townsend take under it. The claimant introduced the depo- 
sitions of three practicing lawyers of South Carolina, all of whom 
swear that by the laws of South Carolina the interest of the hus- 
band in the slaves could not be sold at law, and that he takes a 
joint and equal interest with his wife in the trust created by the 
deed, and they refer to the cases decided by the courts of last 
resort in that State as the foundation of their opinion. In the 
case of Rice v. Burnett, 1 Speers’ .q. 579, the deed of marriage 
settlement conveyed the real and personal estate of the intended 
wife to a trustee for her sole use, until the marriage should take 
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place, and afterwards in trust to permit the wife and husband to 
have, use and possess the property, during their joint lives, and 
after the death of either, then to permit the survivor to use, pos- 
sess and enjoy the property, during his or her life, with remain- 
der over to the children of the marriage. On this deed, the 
question arose, whether the slaves conveyed by it were liable to 
be sold at law, they having come to the possession of the hus- 
band, for whose debts they were seized by execution. The 
court decided that they could not, and that the creditor would 
have to resort to a court of equity to subject the interest of the 
husband. In the case of Iorr et-als. v. Hodges et als., ib. 593, 
certain slaves were conveyed by an antenuptial agreement to a 
trustee in trust to permit the husband, during the joint lives of 
himself and his intended wife, to have, receive, take and enjoy 
all the interest, income, and profits of the slaves, to and for their 
use and benefit; it was held that the slaves were not liable to 
sale at law under execution against the husband. It is true, 
that these decisions do not expressly declare that the wife takes 
a joint interest in the trust with her husband, but if the wife took 
no interest in equity under the marriage settlement, we are una- 
ble to perceive why the slaves could not be sold at law, even 
under the decisions of the courts of South Carolina; for in the 
case of Pringle v. Allen, 1 Hill’s Ch. 135, the question arose 
under a marriage settlement, by which slaves were conveyed to 
trustees in trust for the husband and wife, during their joint lives, 
and for the use of the survivor, during life, with remainder over 
to the issue of the marriage; the husband died, leaving issue, 
the wife surviving him; the slaves were seized after the death 
of the husband, to satisfy the debts of the wife, and the question 
was whether they were liable to be sold; the court held that, as 
the wife was in possession, she had a legal estate during her 
life, which was liable-to sale at law. The case of Porcher v. 
Gist, cited in the opinion, maintains the same doctrine, and the 
principle seems to be settled in that State, that if personal estate 
is conveyed to a trustee in trust for ne for life, with remainder 
over after his death, if the tenant for life come into the actual 
possession of the property he is considered as owner at law, and 
his life estate may be sold —Forgarty v. Hubbell, 3 Hill 30; 
Ford v. Caldwell, ib. 248. Unless, therefore, these decisions 
are all overturned by the cases cited from 1 Speers’ Eq. Rep., 
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we must hold that the wife would have an interest in the slaves 
under this deed, for if she had not, and the husband had the en- 
tire life estate, after he received the possession of the slaves, 
they would be liable to be sold under execution, that is, bis title 
would be a legal one, and his interest liable to be sold at law. 
But if the husband was not entitled to the entire equity, but the 
wife-was jointly entitled with him, then the legal title would not 
pass from the trustee, for the wife,-being incapable of holding a 
legal title to personalty during coverture, the title must remain 
in the trustee to protect her equity, and consequently the trust 
would not be executed, even as to the life estate of husband and 
wife, and not being executed, the legal title could not vest in 
the busband by his possession under the deed. This view 
seems to correspond with the opinion that the witnesses enter- 
tain of the cases reported in 1 Speers’ Eq. Reports, and we 
have not been able to find any case decided in South Carolina 
that denies that husband and wife may take a joint interest in a 
trust created by an antenuptial contract; but on the contrary, in 
the case of Jones & Wife v. Fort, Townsend & Mendenhall, 1 
Rich. Eq. Reports, it was expressly decided that when personal 
property is conveyed to a trustee for the use of husband and 
wife, it cannot be sold at Jaw by the creditors of the husband, 
although the husband, as the trustee, was in possession, but that 
the husband’s iuterest could be subject only in a court of equity. 
In this case, it was refered to the master to inquire and report 
what portion of the property ought to be settled to the sole use 
of the wife, thus clearly showing that the court considered the 
wife as taking a joint interest with the husband in the trust. This 
was the evidence introduced in the court below, to show that 
according to the /ex loci contractus, the wife took a joint interest 
in the trust with the husband. The testimony of the witnesses 
distinctly declares such to be the law, and the decisions of the 
courts of the last resort corroborate their opinion. We think 
the evidence was sufficient to show that, under the laws of 
South Carolina, the wife bas an interest in the property, held 
under the deed, and that the court to whom this question of fact 
was submitted by consent should have so determined. 

Having attained the conclusion that the wife has an equitable 
interest in the property, it becomes necessary to ascertain in 
whom the legal title remains. This, however, is an easy task. 
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The title of the trustee continues so long as it is necessary to 
support the equitable title of the cestui que trust; it continues 
until the legal title can be united with the equitable and the 
trust is performed or executed. But the legal title cannot vest 
in the wife during coverture, for she can own no personal pro- 
perty at law; it would pass directly to her husband. Unless, 
therefore, we would altogether defeat her interest under the deed, 
we must hold that the legal title to the slaves is still in the trus- 
tee for the purposes of the trust, which are not as yet executed, 
and the legal title being in him, the slaves cannot be sold under 
executions at law against the husband, but the creditors must 
resort to a court of equity to separate his equitable interest from 
that of his wife, and subject it to the payment of their debts. 

The view we have taken shows that the court erred in its in- 
structions to the jury, and the judgment must therefore be re- 
versed and the cause remanded. 


ee eeeeeeeE—e>ERh))W ee 


POWELL er ats. vs. SUMMERS. 


1. An execution. issued on a decree of the Orphans’ Court, whicb is not 
made returnable to a regular term of the County Court, is void and 
should be quashed on motion. 


Error to the Circuit Court of Dale. Tried before the Hon. 
John D. Phelan. 


F.S. Jackson, for the plaintiffs in error. 
Burorp, for the defendant. 


PARSONS, J.—Summers, as distributee in right of his wife 
of an estate of which Powell was the administrator, sued out an 
execution from the Orphans’ Court of Dale county, for the 
amount of his distributive share, against Powell as the adminis- 
trator. The execution bears date the 27th day of July 1847. 
It appears by the record that Summers recovered a decree for 
his distributive share against Powell, but the decree bears date 
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the 13th day of July 1848. Powell moved to quash the exe- 
cution in the Orphans’ Court, but the Orphans’ Court overruled 
the motion, and the judgment overruling the motion was affirmed, 
on error, in the Circuit Court of Dale county. The question 
is, was there error in affirming the judgment of the Orphans’ 
Court? There is some reason to suppose that the decree, al- 
though dated after the time when the execution bears date, was 
in fact rendered before. Its position in the transcript, which 
is previous to that.of the execution, is the ground of this doubt. 
But passing this question, there is an error in the execution, for 
which it should have been quashed. It was returnable to the 
Orphans’ Court, instead of a regular term of the County Court, 
which, according to several decisions of ‘this eourt, is a fatal 
error.— Little et al. v. Heard et ux. 16 Ala. R. 358, and cases 
cited. 

Let the judgment of the Circuit Court be reversed and the 
cause remanded. 











KIDD & CO. vw. CROMWELL, HAIGHT & CO. 


L. It is the peculiar province of the court to construe written instruments 
and to declare their legal effect. 

2. K. & Co. being indebted by note to C. H. & Co. of New York, wrote to 
them to “return the note to R. 8. & Co, our agents in Mobile, who will 
pay it on presentation.” The note was accordingly remitted to R. S. & 
-Co., who in return sent their receipt to C. H. & Co, in which they pro- 
mised “to account” to them for the note. He/d—That R. S. & Co. did 
not thereby become the agents of C. H. & Co., and could not discharge 
K. & Co. from the debt without a payment to C. H & Co. 

_ 3. Secondary evidence of the contents of a letter in the hands of a third 
person is not admissible, unless the abvence of the original is first satis- 
factorily accounted for. 

4. Proof that a party acted as the agent of another is admissible, when ac- 
companied by proof of other facts showing a recognition of the agency. 


Error to the Circuit Court of Shelby. Tried before the 
Hon. John D. Phelan. 
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Tuts was an action of assumpsit by the defendants against 
the plaintiffs in error to recover the amount due on a promissory 
note, dated 1st March 1845, at nine months after date, and pay- 
able at the office of Rhea, Sykes & Co., Mobile. It appears 
hy the bill of exceptions that the note was protested at maturity 
for non-payment and returned to the, payees in New York, who 
remitted it to Messrs. Woodward & Woodward, attorneys at 
law, for collection; that Messrs. W. & W. afterwards, under 
instructions from the payees, sent it to Rhea, Sykes & Co. at 
Mobile, who, upon its coming to hand, gave them a receipt in 
the following words: “Rec’d, Mobile, January 27, 1846, from 
Messrs. Woodward & Woodward, by the hands of Crawford 
& Gandy, a note for three hundred and:sixteen 60-100 dollars, 
made by W. B. Kidd & Co., dated March 1, 1845, and due 
nine months after date, and for which we promise to account to 
Messrs. Cromwell, Haight & Co., New York, to whom said 
note is payable”; and that the instructions by the payees to 
their attorneys were given at the request of Kidd & Co., com- 
municated by letter, bearing date the 20th December 1845, in 
which they say, ‘‘ Please return the note to Rhea, Sykes & Co., 
our agents in Mobile, who will pay it on presentation.” — It fur- 
ther appears that Kidd & Co. shipped forty bales of cotton to 
Rhea, Sykes & Co., with instructions to sell it and pay the note 
out of the proceeds; that Rhea, Sykes & Co. sold the cotton, 
and on settlement with Kidd & Co. charged them with the 
‘amount of the note and delivered it up to them, bat had never 
paid Cromwell, Haight & Co., the payees; and that Rhea, Sykes 
& Co. soon afterwards failed and became wholly insolvent. 
The plaintiffs on the trial were permitted to prove by one Hen- 
rick the contents of a letter, dated the 8th of March 1846, ad- 
dressed by the defendants to their brother James Kidd in New 
York, by whom it was read to the witness, to which the defend- 
ants excepted. Jt appeared in evidence that James Kidd, a 
brother of the defendants, purchased the goods for which the 
note was given as the agent of the defendants, and as such agent 
signed their names to the note, and that the defendants, on the 
25th March 1846, had written a letter to the plaintiffs in refer- 
ence to the note, in which they said, ‘“‘Our brother, James 
Kidd, wrote us, soon after he arrived in New York, and stated 
that you had not received your money,” &c. In connection 
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with this testimony, the plaintiffs were allowed to prove by the 
same witness, Henrick, that James Kidd was during the greater 
part of the inonth of March in New York, acting as the agent 
of the defendants in settling up their business, and that he said 
‘ to him, if Ikhea, Sykes & Co. did not pay the note, W. B. Kidd 
& Co. would do so. The defendants objected to this proof, 
and upon the objection being overruled, saved the exception. 
Upon these, which are substantially all the facts in the case, the 
court charged the jury that the defendants, by their letter of the 
20th December 1845, made Rhea, Sykes & Co. their agents to 
pay the note, and the payment of the money by them to Rhea, 
Sykes & Co. was not a satisfaction of the note, notwithstanding 
the plaintifis had taken from them the receipt that had been 
given in evidence. The defendants asked the court to charge 
the jury, that if the plaintiffs were instructed by the defendants 
to present the note for payment merely to Rhea, Sykes & Co., 
said instructions would not bind the defendants to make good a 
default of Rhea, Sykes & Co. made long after the note was 
_ presented and not paid, and after the note was deposited by the 
plaintiff in the hands of Rhea, Sykes & Co. for collection; 2d, 
that upon the promise of Rhea, Sykes & Co. to account for the 
money, when collected on said note, Rhea, Sykes & Co. be- 
came the agents of the plaintiffs; 3d, that if the jury believed 
from the evidence that Rhea, Sykes & Ce. were the agents of 
the defendants for the payment of the note when presented, and 
the agents of the plaintiffs to pay the money to them, when col- 
lected, a payment of the money by defendants to Rhea, Sykes 
& Co. was a satisfaction of the note,—which chaiges the court 
refused to give. ‘To the rulings of the court, to the charge given, 
and the refusal to charge as asked, the defendants excepted, and 
now assign them as error. 


Rice & Pecx; for the plaintiffs in error: 

1. The charge given by the court, when construed with ref- 
erence to the evidence, is too sweeping. It denies to the plain- 
tiffs in error the right to a verdiet, even if the jury believed that 
Rhea, Sykes & Co. were the agents of defendants in error, and 
as such agents received payment of the note from plaintiffs in 
error. 

2. In this case, as reported in 13 Ala. Rep. 577, the court 
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eal “Te cannot be infered that R., S. & Co. were the agents 
of the plaintiffs (Cromwel!, Haight & Co.) for the collection of 
the note when it was returned.”’ And because this fact was 
not thea preved and could not then be “infered” from the re- 
cord, this court then decided against Kidd & Co. But now 
this very fact is clearly proved, and therefore the former decis- 
ion cannot militate against Kidd & Co. See the receipt of 
Rhea, Sykes & Co., which is set forth in the record. ‘The,re- 
ceipt was not shown on the former irial. ‘The charges asked 
were authorised by the evidence, and should have been given. 

3. ‘The fact that R., 8. & Co. were agents of both parties 
makes no difference. As agents of Cromwell, Haight & Co., 
they collected the money from Kidd & Co., and their receipt 
binds them to account to C., H. & Co. This receipt shows 
that C., H. & Co. treated R., 8. & Co. as their agents. 

4. The exceptions relating to the evidence are well taken, 
and are insisted on. 


Warte & Parsons, for defendants in error: 

The testinony of Henrick and the letter of B. W. Kidd & 
Co. of 25th Mareh 1846, to C., H. & Co., showed that James 
W. Kidd was the ageut of B. W. Kidd & Co., settling up their 
business in New York in the spring of L846, 

The leuer of the Sth of March 1846, to James W. Kidd, 
written by B. W. Kidd & Co., was not in the possession of 
plaintiffs, and they were not bound to prodace it, nor was it in 
possession of defendants, and therefore no notice to them to 
produce it was necessary. ‘I'he proof was collateral to the issue, 
and the letter need not be produced.—1t Greenl. Ev. § 89. 

By their letter of December 29, 1845, B. W. Kidd & Co. 
induced C., H. & Co. to send the note to Rhea, Sykes & Co., 
their agents, and thereby undertook for their fidelity, and could 
discharge themse!ves irom the note only by seeing that the mo- 
ney paid by them to R., 8. & Co. was applied to its payment. 
See this case, 13 Ala. 576. 

The charge given is in strict accordance with the law, as laid 
down in the opinion refered to. 

‘The charges asked and refused were either abstract or incon- 
sistent with tu law of the case as settled ‘by this court, and were 
properly refused. 
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The evidence with regard to agency being all written, it was 
the duty of the Court to determine whether R., S. & Ca 
were the agents of C., H. & Co., and the charges refering 
that question to the jury were properly refused.— Br. Bank 
at Mobile v. Boykin, 9 Ala. 320. 


CHILTON, J.—It is the peculiar province of the court to 
construe and expound written instruments, and to declare their 
legal effect.—Martin v. Chapman, 6 Port. 344. In the case 
before us, the evidence of the agency of Rhea, Sykes & Co. for 
Cromwell, Haight & Co. consists of a written receipt, executed 
by them (R., S. & Co.) for the note sent them as the agents of 
the plaintiffs in error, in accordance with their letter under date 
the 20th December 1545, to the payees. If the proof set out 
in this record is the only evidence that Rhea, Sykes & Co. were 
the agents of the payees, then we have no hesitation in pro- 
nouncing as a legal conclusion upon it, that it would not justify 
the court below in giving either of the three instructions prayed 
for by the defendants below, but warranted the affirmative charge 
given. The receipt, unconneeted with other proof of agency, 
does not show, when construed with reference to the letter above 
mentioned, that R., S. & Co. could discharge Kidd & Co. be- 
fore making the payment to the payees of the note. The receipt 
is but the written acknowledgment of a contract, similar to that 
the law would imply without it, and does not have the effect to 
change the agent of Kidd & Co., appointed by them to pay their 
debt, into an agent of the payees, with authority to discharge 
them from it without payment. 

But the court below clearly mistook the law in holding that 
the witness Henrick might speak of the contents of the letter of 
date &th March 1846, without any attempt to procure its pro- 
duction or accounting in any way for its non-production. It is 
true that the letter, the contents of which is sought to be proved, 
was shown to have been in the possession of a third party; but 
it is not shown that the plaintiff below could not have compelled 
its production by subpeena, or have obtained it without one. 

We think the other objections to the proof not well taken. 
As to the frame of the question, to the answer to which an ob- 
jection is raised, as not being responsive, we can give no opin- 
ion, since the interrogatories are not in the record. The proof 
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of agency, as made by Henrick in his answer to the 4th inter- 
rogatory, though inadmissible of itself, was legitimate in con- 
nection with the proof with which it was offered. 

Let the judgment be reversed and the cause remanded. 


eee "| 


SWINK’S ADM’R ts. SNODGRASS. 


1. A sale of property of an estate, under an execution on a judgment ren- 
dered against the decedent after his death, is void and vests no title in 
the purchaser. 


2. An administrator de bonis non is entitled to all the goods and personal 
estate of the deceased, which remain in specie, and were not administered 
by the first administrator. 

8. If an administrator fraudulently disposes of the assets of the estate to 
one, cognizant of the fact that he is acting in violation of his trust, the 
sale is void, as against those whose rights are thereby injured. 

4. Where assets of the estate have been fraudulently disposed of by the 
administrator in chief without consideration, an administrator detonis” 
non, if they can be identified, may recover them in an action at law. 


Error to the Circuit Court of Madison. Tried before the 
Hon. Thos. A. Walker. 


Tue plaintiff, as administrator de bonis non of George Swink, 
deceased, brought an action of detinue against the defendant in 
error, to recover certain slaves. On the trial it appeared that 
the slaves belonged to the intestate at the time of his death. It 
was also shown that the administrator in chief obtained an or- 
der from the Orphans’ Court to sell the slaves and other per- 
sonal property of the estate, by virtue of which he offered the 
slaves for sale at public auction. On the day of the sale, they 
were levied on by the sheriff to satisfy an execution against the 
intestate, but the administrator, denying the right of the sheriff 
to make the levy, interposed a claim to them and proceeded to 
sell. The slaves were bid off by Stephen Carter, who was 
requested by one Harris to bid for them on his account. Car- 
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ter, being examined as a witness, stated, that he was requested 
the day after the sale to receive possession of the slaves, and he 
then concluded, if Harris did not pay for them, to become the 
purehaser of them himself. He also stated that when he re- 
ceived the slaves, it was agreed between him and the adminis- 
trator, that he should keep them until the question of their lia- 
bility to satisfy the execution was decided, and if it was decided 
that they were not liable, he was to give his notes and security 
for the purchase money ; but if the slaves were subjected to the 
execution, then the contract of sale was to be void. This state- 
ment of Carter was corroborated by the return of the adminis- 
trator, showing the character of the sale. With this under- 
standing between the administrator and Carter, he (Carter) took 
possession of the slaves and sent them to the house of Harris, 
who had married his daughter. Carter further stated that he 
had never paid for them, nor giveu his note for the purchase 
money, nor had the administrator ever executed to him a bill of 
sale of the slaves, and that the only right he claimed to the 
slaves was to retain them until it was seen whether a good title 
could be made by the administrator. The evidence of one 
Riddle showed that Harris ran the slaves to Mississippi, and 
that this was done with the consent of the administrator. ‘The 
slaves were pursued by an agent of the Bank at Decatur and 
brought back to Alabama. It further appeared that Swink, the 
intestate, was indebted to the Bank on a bill of exchange, on 
which judgment had been rendered afier his death, and that 
Harris, who ran off the slaves, was a party to the same bill, and 
judgment had been rendered against him also. The slaves, af- 
ter they were brought back to Alabama, were sold under exe- 
cutions issued on these judgments, and were purchased by the 
Bank at Decatur, which sold them to the defendant. Upon this 
evidence the court was requested by the plaintiff to charge the 
jury, that if they believed the sale of the slaves to Carter was 
upon a condition, which had not been complied with, this con- 
ditional sale did not divest the estate of the deceased of title, 
although possession was delivered and was to continue until it 
was ascertained whether the administrator could comply with 
the condition. ‘The court gave this charge, but afterwards 
qualified it by saying, that if the condition annexed to the sale 
on the day after it was made was a sham or fraud on creditors 
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then the conditional delivery did not affect the original sale, and 
for the purpose of ascertaining the fact, whether this delivery 
was a sham to decieve the public and defraud the creditors, the 
jury should look to all the circumstances before them, and par- 
ticularly to the testimony ef Riddle to ascertain whether the 
administrator in chief connived at the running off of the slaves 
by Harris. To this qualification of the charge requested the 
plaintiff excepted, and now assigns it as error. 


Roxzrnson, for the plaintiff: 

1. The sale under the execution against Swink, the intestate, 
issued on a judgment rendered after his death, passed no title 
to the purchaser.—Lucas v. Price, 4 Ala. 681; Jones, adm’r, 
v. Swift, 12 ib. 147; Henderson & Hudson v. Gundys, 11 ib. 
433; Boyd, adm’r, v. Dennis, 6 ib. 56; Fryer’s Adm’r v. Den- 
nis, 3 ib. 254; Snodgrass v. Cabiness, 15 ib. 160. 

2. The sale by the administrator being conditional, did not pass 
the title to the purchaser. As the proof shows that this condition 
was never performed, the title is still in Swink’s administrator. 
This the court charged the jury at the request of plaintiff, but 
qualified the charge by telling the jury if they believed this 
condition was a sham or fraud upon creditors, then the condi- 
tion did not affect the sale. It certainly cannot be successfully 
maintained that a fraudulent combination between the adminis- 
trator and the purchaser to make a sale in such way as to de- 
prive the creditors of said estate of their rights, shall divest said 
estate of its'title to the property sold. 

By a private sale the administrator does not pass any title to 
the purchaser.—F ambro v. Gant, 12 Ala. 298. 

If a private sale passes no title, a fraudulent sale certainly 
ought not. A private sale passes no title, because the law for- 
bids such sales to be made: And this inhibition was made for 
the express purpose of preventing unfair or fraudulent sales. 
Being made for this purpose, it does seem to me that it would 
not do to say that fraudulent sales shall pass ttle. 


Cuay & Cuay, for the defendant: 

The qualification by the court of the charge asked by the 
plaintiff was correct. Certainly if the sale was absolute, and 
the condition annexed the following day was unreal and feigned 
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—a sham or fraud against creditors—then the sale was not af- 
fected by the condition. Common sense and good morals, no 
less than law, sustain this proposition. It requires no argu- 
ment or authority to support it. If the sale had been feigned 
and unreal, then no right would have been acquired by the pur- 
chaser; but a veal sale cannot be impeached or invalidated by 
a pretended condition. : 

The sale was complete when the auctioneer’s hammer was 
struck down, and after that C. had no right to withdraw from 
his contract, and S. no right to aeeept a higher bidder.—Story 
on Sales, § 461. 

A contract is perfect, notwithstanding the presence of a con- 
dition subsequent, and is merely liable to be rescinded, on the 
condition being accomplished.—Story on Sales 247, n.3, § 248. 
And the sale to C. was perfect and only defeasible in case the 
administrator failed to defeat the execution levied on the negroes. 

Notwithstanding the death of Swink occurred before the juag- 
ment was rendered in favor of ‘The Branch Bank at Decatur 
against him and Harris, yet as the latter was served with notice 
and living at the rendition of said judgment, it was only vovd as 
to S., and voiduble as to H.—Hood & Stinnett v. Branch B’k 
at Mobile, 9 Ala. 335. 

We claim under the execution against Harris, by which the 
negroes sued for were sold, against whom we had a judgment 
which was valid till vacated. Hence all the authorities cited to 
show that our judgment against Swink was a nullity are inap- 
plicable. 


DARGAN, C. J.—It is very. clear that the Bank obtained 
no titles to the slaves on account of the sale under the execu- 
tion against George Swink, the intestate, for the judgment on 
which it issued was rendered after his death. The judgment 
as to him was void ; no execution could issue upon it, nor could 
# purchaser under the execution, issued against the deceased, 
acquire any title.—Snodgrass v. Cabiness, 15 Ala. 160. 

An administrator de bonis non is entitled to all the goods of 
the deceased that remain unadministered, after the death or 
removal from office of the administrator in chief. In the case 
of Wankford v. Wankford, 1 Salk. 306, Chief Justice Holt, 
speaking of the rights of an administrator de bonis non, said, ‘If 
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the goods of the intestate remain in specie they shall go to the 
administrator de bonis non, because it is notorious whose goods 
they are, and they can be easily distinguished ;” and so in the 
case of The Attorney General v. Hooker, 2 P. Williams, 340, 
Lord Chancellor King held, that if an executor -die intestate, 
all the personal estate of his testater, which has-net-been altered 
but remains in specie, goes to the administrator de bonis non. 
Mr. Williams, ‘in his work ‘upon Executors, says, ‘that an 
administrator de bonis.non is entitled to all the good8 and per- 
sonal estate, such as terms for years, house-hold goods, &c. 
which remain in specie, and were not administered by the first 
executor, or administrator.”,-—Vol. 1, 594. These authorities 
show that the title of the plaintiff in errer depends on the ques- 
tion, whether the fraudulent or .pretended sale of the adminis- 
trator in chief gave to Harris such a title as precludes the ad- 
ministrator de bonis non from a recovery at Jaw, for the slaves 
can be readily identified, and there was no question but that they 
belonged to the intestate at the time of his death. 

The evidence tended to show that the administrator in chief 
never executed a bill of sale for the slaves, nor received the 
purchase money, nor any security for its payment, but that he 
fraudulently consented that Harris, into whose possession the 
slaves had come, should remove them from the State. Although 
it is certain that the conduct of the administrator would render 
him liable for the value of the slaves to the creditors or distri- 
butees, had they sought to charge him with their value, yet it is 
equally clear that such a sale could not defeat the rights of 
those interested to the slaves themselves, for if an executor 
fraudulently alien the assets of the testator in collusion with the 
vendee, the sale will be void. Fraud and crime will vitiate any 
transaction, and turn it into a mere color. If, thereforé, a man 
concerts with an administrator and obtains the goods of the 
deceased at a nominal price, or a fraudulent under-value, the 
contract will be void, and the seeming purchaser will be held 
liable for their full value-—Lomax on Executors, vol. 1, 346- 
7; Williams on Executors, (2d American edit.) 672. Thus 
when the person, to whom the executor passes the property, 
knows that the executor is acting in violation of his trust and in 
fraud of the rights of others, the fraud will vitiate the transfer 
and render it null and void, as against those whose rights are 
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injured by the transfer.—Doe v. Fellows, 2 Crampt. & Jerv. 
481; Dodson v. Simpson, 2 Rand. 294. 

But it may be urged that a court of equity alone can interfere 
and set aside a fraudulent sale of the assets, made by an execu- 
tor. This is certainly the usual course, and if the suit is 
brought by the creditors or distributees of the deceased, it can 
be brought only in a court of equity, because as distributees and 
creditors, they have but an equitable title; but an administrator 
de bonis non may apply to a court of chancery to set aside a 
fraudulent sale of the assets, without joining with him either 
the distributees or creditors, and in his individual name recover 
as the representative of the estate.—Cubbedge v. Boatwright, 1 
Russ. 549; William on Executors, (2d American edit.) 657. 
Now, if the administrator de bonis non may file a bill in. equity 
in his own name to recover the assets fraudulently conveyed by 
the administrator in chief, I see no reason why he may not sue 
at law, when the assets can be identified, and the fraudulent 
vendee has paid nothing for them. ‘The fraud vitiates the sale 
and renders his title void.. Why then should we force the ad- 
ministrator to go into a court of equity against the vendee, whose 
title is void for fraud, and who has no equitable right to the 
goods? In our opinion, it is unnecessary. The court, there- 
fore, erred in the charge given to the jury, for after giving the 
charge, that if the sale was conditional the title did not pass, 
unless the condition was performed, he in effect added, that if 
the condition was fraudulently waived by the administrator in 
chief, then the plaintiff could not recover. Now it is the fraud 
that vitiates the sale, and renders the title void. and how it can 
become the source of title, I cannot percieve. The defendant, 
so far as we can gather from the record, placed his defence on 
no other ground than that the fraudulent sale made by the ad- 
ministrator in chief was a bar to the plaintiff’s recovery. In 
this particular case, we think, the administrator de bonis non 
might have sued Harris, through whom the defendant claiws, 
at law, and as the defendant occupies the same position that 
Harris did, the suit may be sustained against him. 

Let the judgment be reversed and the cause remanded. 


Parsons, J., not sitting. 
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1, The omission in a decd of assignment to specify the pri perty assigned 
do:s not render it fraudulent on its face, but is a circumstance merely 
to be weighed by the jury in determining the question of fraudulent 
intent. 

2. Where a deed of assignment makes the prefered creditors parties, but 
does not require them to execute it, their assent will be presumed, if the 
deed is beneficial to them and imposes no restriction upon their rights. 

3. A deed of assignment, which devotes the property unconditionally to 
the payment of debts of the prefered creditors, is complete and executed 
as to them immediately upon its delivery, notwithstanding it requires 
the rest of the grantor’s creditors to execute it within six months as @ 
condition to their participation in the residue. 

4. A deed of assignment, appropriating the property unconditionally to 
the payment of certain prefered creditors, and the residue, pari passu, 
to all other creditors who shall within six months execute the decd, is 
not vitiated by the impliod reservation of such residue to the grantor, in 
the event the latter class of creditors should fail or refuse to cur:ply with 
the condition prescribed. 


Error to the Cirenit Court of Tuscaloosa. Tried before 
the Hon. Geo. D. Shortridge. 


Tuts was an action of trespass instituted by the plaintiff a- 
gainst the defendants in error to recover damages for forcibly 
taking and carrying away certain goods and chattels, which he 
alleged were his property. The plaintiff to make out his title 
offered in evidence a deed of assignment executed to him by one 
Theron Brown, on the 10th of May 1845, by which he convey- 
ed to him “all and singular the goods, wares, and merchandize, 
bills, bonds, notes and other securities for money, debts, monies, 
stock in trade, chattels and personal estate and effects whatso- 
soever and wheresoever which the said party of the first part is 
possessed of, or interested in or entitled to, together with all 
the books of account, vouchers and other papers in any wise 
concerning the same, and all the right, title, interest, claim and 
demand whatsoever of said party of the first, of, in, and to the 
same,” in trust, out of the proceeds, to pay certain specified 
creditors of the said Theron Brown in full, and if there should 
then be a residue, ‘‘to pay and satisfy as far as the said residue 
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may suffice, part passu, and without preference or priority, such 
of the (other) creditors of the said party of the first part, as shall 
within six months from the date of these presents, execute the 
same, towards the satisfaction of their repective debts, propor- 
tionably, so far'as said residue may extend to satisfy the same.” 
The deed had been duly recorded and its execution was proven 
at the time it was offered in evidence, but the court, upon the 
objection of the defendant, excluded it on the ground that it was 
fraudulent on its face. The plaintiff thereupon took a nonsuit 
and now assigns the ruling of the Circuit Court as error. 


J.‘L. Martin, for the plaintiff in error: 


1. The deed was improperly rejected by the court below, 
for as the case was presented on the record when the defendants’ 
motion was made and sustained; the defendants were mere tres- 
passers, and consequently the deed was admissible. 

2. The ground upon which the deed was rejected, that it is 
fraudulent upon its face, is not true, and cannot be sustained.— 
Robinson v. Rapelye & Smith, 2 Stew. 86; Ashurst v. Martin, 
9 Port. 566 ; Gazzam v. Poyntz, 4 Ala. 374. As no difficulty 
can be found in applying our own decisions to this case, | shall 
cite but few of the numerous decisions of other States.—5 Pick. 
32; 6 Greenl. 395. 


Peck & Ormonp, for the defendants: 


1. There is but one question presented upon the record, the 
propriety of the rejection of the deed. That the deed is to be 
considered as fraudulent on its face, is established by repeated 
decisions of this court.—Ashurst v. Martin, 9 Port. 566; Gaz- 
zam v. Poyntz, 4 Ala. 379; Grimshaw & Brown v. Walker, 
12 ib. 102; Goodrich v. Downs, 6 Hill (N. Y.) 438. 

2. The deed in this case is identical in principle with the one 
in Grimshaw & Brown v. Walker, supra. It shows it was made 
by an insolvent, is a conveyance of all the property of the gran- 
tor, and as it provides for a return of the property to the grantor 
if the creditors do not within a certain time assent to the deed, 
it falls directly within the principle above decided. See also 
Goodrich v. Downs, 6 Hill (N. Y.) 438; Green v. Wakeman, 
11 Wend. 187; Austin v. Bell, 20 Johns. 447; Passmore v. 
Eldridge, 12 5. & R. 198. 
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PARSONS, J.—The question is whether the Circuit Court 
erred in excluding the deed of assignment from the jury, on the 
ground that it was fraudulent on its face. The deed does not 
show specifically what was conveyed, either by schedule or 
otherwise, although it included money and choses in action. It 
does not state the quantity or amount of any thing. The dis- 
senting creditors of the grantor might be very much embarrassed 
in an attempt to recover their debts, because they could have 
no aid from the deed in ascertaining the particulars of what was 
conveyed, although part of it was money and another part choses 
in action. Neither could they ascertain, by any aid from the 
deed, the proportion which the debts bore to the entire value of 
all that was assigned. If there was a great disproportion, as if 
the value of what was assigned very far exceed the amount of 
the preferred debts, it might tend‘to show a fraudulent design 
in the parties to the deed. This disproportion may have been 
so great as to furnish a motive for its concealment. It is said 
that “fraud lurks in loose generalities,” and we are satisfied that 
the omission to show specifically by the deed the effects that 
were assigned, is a circumstance to be considered by the jury, 
in connection with all the evidence in the cause, upon the ques- 
tion of a fraudulent intent.—See the opinion of Tilghman, Chief 
Justice, in Wilt v. Franklin, 1 Bin. Rep. 502. But our pred- 
ecessors held, twenty years ago, that this circumstance is not 
sufficient to render a deed fraudulent on its face.—Robinson v. 
Rapelye & Smith, 2 Stew. R. 86. After such a length of time 
and after so many rights have grown out of that decision, it is 
by no means our intention to.overrule it. But it was not ne- 
cessary for the court to go beyond the question whether the 
- deed was fraudulent on its face. The opinion of the court in 
that case, as limited and explained by the question that was be- 
fore it, is authority upon the point and must stand. 

2. We can presume, according to repeated decisions of this 
court, that the prefered class of creditors all duly assented to 
this assignment, because it was for their benefit, and no release, 
delay of suit or other prejudice was required of them by the deed. 
The persons composing the prefered class are the parties of 
the third part in the deed. They were not required to exe- 
cute the deed; they were the only creditors who were parties to 
the deed ; the assent of all of them is to be presumed. Hence 
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the opinion in Elmes v. Sutherland, 7 Ala. 262, and other sim- 
ilar cases, does not affect the present question. In the case of 
Elmes v. Sutherland, and other similar cases, the principle is 
established that, in those and the like cases, the deed of assign- 
ment was invalid to pass the property to the trustee, until as- 
sented to by all the creditors whose debts were intended to be 
secured—that until such assent, the deed operates only as a 
power which is revocable by the grantor and which is revoked 
or annulled by the levy of an execution against the grantor upon 
the property. But this principle does not apply to cases like 
the present, in which the assent of all the creditors, who are 
parties to the deed, is to be presumed.—Smith v. Leavitts, 10 
Ala. 92. In this case the question does not arise, whether the 
actual dissent of a single creditor who is a party to the deed and 
in the class first provided for, can thereby prevent the deed 
from becoming effectual in favor of the other creditors, the deed 
not providing against such a consequence. 

3. But we think this deed does provide against such a con- 
sequence, in reference to the grantor’s creditors who are not 
parties to the deed. For them a provision is made out of the 
residue of the trust funds, after the first class is satisfied. This, 
the postponed class, according to the deed, is to consist of such 
of the grantor’s creditors as should, within six months, execute 
the deed, and none of them did so. In such case, it has been 
held that they can only claim the benefit by actually executing 
the deed.—Garrard v. Lord Lauderdale, 3 Simons, 1. All 
that was assigned was devoted in the first place, to the satisfac- 
tion of the class of creditors who were parties to the deed and 
as to whom it took effect immediately. There could be no 
resulting interest to the grantor, in default of other creditors be- 
coming parties, until the first class of debts was all paid. As 
to the residue, 2 provision was made for such of the other cred- 
itors as should execute the deed within the time li-nited. ‘The 
provision for them was conditional in its nature. If they have 
lost their provision, by not complying with the deed, that can- 
not affect the previous debts, because it would be manifestly _ 
contrary to the inteation of the parties to the deed, as is plainly 
to be infered from the deed itself. Hence this deed has pro- 
vided against such a consequence. ‘The power of the grantor 
to do this cannot be doubted. It was his intention, as we iafer. 
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from the deed, to create rights between the two classes as dis- 
tinct as those of a first and second mortgagee. This he can do 
by one deed as well as by two, for the thing done must depend 
rather upon the intention of the party than the number of deeds. 
The question now under consideration is not one of fraud.— 
Hence those decisions in which it has been settled that a deed 
fraudulent in pert, as against-the statrte of frauds, is entirely 
void, do not affect this question. But the question here is, 
whether the assignment was complete, or the deed fully exe- 
cuted for any purpose, and we think it was so in relation to the 
prefered creditors, who were not dependent upon the acts or 
omissions of the next class. 

4. The counsel -for the defendants contend that the interest 
resulting to the grantor is a ground for holding that this deed 
is void per se. ‘The deed bestowed that interest upon the trus- 
tee for the benefit of those creditors of the grantor who should 
execute the deed within the time limited. It was by the deed 
confined to the residue alter discharging the prefered debts: And 
if there was a residue, it is true, it resulted to the grantor, as 
those creditors did not execute the deed, but it resulted by 
operation of law. There was no stipulation or reservation of 
this kind in the deed. It is conceived that the authorities cited 
by the defendants’ counsel do not apply. It was held in Grim- 
shaw & Brown v. Walker, 12 Ala. Rep. 101, that an express 
stipulation of this sort made the deed void, because the deed in 
that case required certain of the creditors to release their claims. 
The deed in the present case only requires a portion of the cre- 
ditors to execute it within a limited time, by which they could 
have been prejudiced in no respect. No release was required 
from avy of them. The New York decisions in reference to 
express stipulations for the benefit of the grantor, as to return to 
him the surplus, are very strong, but their statutes are not iden- 
tical with ours.—Sece Goodrich v. Downs, 6 Hill’s Rep. 438. 
We think there was error in excluding the deed from the jury. 

Let the judgment be reversed and the cause remanded. 
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WATKINS kt at. vs. GASTON. 


1. Where in an action to recover damages for an assault and battery com- 
mitted on the person of the plaintiff, it appears from the evidence, that the 
plaintiff cursed the defendant, and at the time he was stricken was in the 
act ot rising from the chair, in which he was sitting, with a stick in his 
hand, proof of threats made by him against the defendant, within the pre- 
ceeding week, or ten days, is admissible, as tending to show the motive of 
the defendant's act. 

2. Where a party, implicated in an assault and battery, is shown to 
have prevented the interference of a third person, proof of the simultane- 
ous declarations of such third person, tending to show that he was about 
to interfere, not to separate the combatants, but to participate in the fight, 
is admissible in mitigation of damages. 


Error to the Circuit Court of Coosa. Tried before the Hon. 
John D. Phelan. 


Tuts was an action of trespass vi et armis instituted by the 
defendant in error against Rial H. Watkins, James Watkins and 
others. Pleas, not guilty, and justification. It appears by the 
bill of exceptions that the plaintiff introduced evidence tending 
to show that, about the 8th of August 1847, Rial H. Watkins 
committed an assault and battery upon him and that James Wat- 
kins struck him one lick and with the other defendants prevent- 
ed one Ogletree from interfering for the purpose of parting the 
combatants. It further appears that when Rial H. Watkins ap- 
proached the plaintiff, he said to him, “Gaston, you have said 
things here to-day about me that you cannot stand up to,” and 
that plaintiff replied in an abrupt manner, and perhaps with oaths, 
“jump on me—go away from here, or I'll make you,” and that 
as he so said he attempted to rise from the chair in which he 
was sitting, with a stick in his hand, whereupon Rial H. Wat- 
kins struck and knocked him down. The defendant offered to 
prove that the plaintiff had made threats within the previous week 
or ten days that he would whip Rial H. Watkins ov account of 
testimony he had given in a cause in which the plaintiff was a par- 
ty, which cause had been again tried on the day of the difficulty, 
and that said Watkins knew of these thireats. To this testimo- 
ny the plaintiff objected and the court sustained the objection. 
The defendant next offered to prove that at the time Jas. Wat- 
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kins prevented Ogletree from interfering, the said Ogletree sta- 
ted that “the had come there that day to help whip Watkins.” 
The plaintiff objected to this testimony also, and the court sus- 
tained the objection. ‘To the rulings of the court in the exclu- 
‘ sion of the testimony thus offered the defendant excepted and 
now assigns them as error. 


Eumore & Yancey, for the plaiatiffs in error: 

Testimony having a tendency to prove the issue, is admissi- 
sible, though alone it might not justify a verdict in accordance 
with it.—Harrell v. Floyd, 3 Ala. 16; Cuthbert v. Newell, 7 
Ala. 457; Laroque & Hatch v. Russell, 7 ib. 798; The State v. 
McAlister, 11 Shepl. 139. 

Evidence of previous threats and affrays on the part of plain- 
tiff against defendant, if so connected with the matter in issue as 
to tend to show that defendant had cause to fear injury to his per- 
son, is admissible.-—State v. Goodrich, 19 Vt. (4 Washb.) 116; 
Roscoe Cr. Ev. 88; Phill. Ev., 8 ed., 498; Waters v. Brown, 
3 Marsh. 558; The State v. McAlister, supra. 

The declarations of the party, on whom the alleged assault 
was committed, aad previously made, are admissible if condu- 
cing to show the intent of the parties, and to characterize the 
acts of either, so as to enable the jury to determine who was the 
aggressor.—The State v. Goodrich, 19 Vt. (4 Washb.) 116; 
Roscoe’s Crim. Ev. p. 88; Maryland v. Ridgley, 2 Harr. & 
McHenry, 120. 

It was material to knew the character in which Ogletree inter- 
fered, whether as a peace-maker or combatant. His declarations 
at the time were good evidence, and could be proved by others. 
Phillips on Ev. 1 vol. p. 234; ib. 1 vol. p. 231, note 444, 
also note 435, p. 230. 


Wurre, for the defendant: 

A party assaulted need not wait until he is stricken, but may 
strike first if necessary to his defence, and if Gaston had been 
the assailant his previous threats might have been competent to 
show his intention in assaulting the defendant. But here the de- 
fendant is the assailant. He approaches the plaintiff who is si¢- 
ting down,—tells him he has said things “the cannot stand up 
to,” and upon plaintiffs’ rising without attempting to strike, and 

43 
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teHing him te go away, defendant knocks plaintiff down before 
he.is fairly on hie feet. ‘This was not in defence, for if he had 
staid away, or gone off when told by plaintiff to do so, he would 
have remained unmolesied. 

Ogletree. was 3 compeient witness. There was no evidence 
tending to show a conspiracy between plamtiff and Ogletree, and 
there is nothing to relieve the case from the general rule that the 
acts or declarations of a man are ‘ouly evidence against himself. 


CHILTON, J.—Whether the plaintiff in error, Rial H- 
Watkins, fonght.in self defence, was a question ef faet purely 
for the jury to determine from all the cixcumstances of the case. 
Facts os circumstances conducing te show that at the time Gas- 
ton. was arising from his seat, using profane and boisterous. lan- 
guage, with a stick in his hand, he intended to make an assault 
upon. Waikins, ase legitimate as proof. It appears that Gaston 
had become offended with Watkins, on account of the evidence 
which he,bad given on a‘ Arial. some ten days.previons to the 
fight, and had threatened to:whip him; that on. the day of the 
fight Watkins had again beenexamined on the same matier, and 
after the trial having been.informed of Gaston’s threat and that 
he had charged him with larceny, he approached where Gaston 
was silting and said to him ‘tyou. have said things here to-day 
that you. cannot stand up to,” whereupon Gaston cursed him 
and told hin to go away from: them or he would make him, and 
as he said this, he attempted to rise with a stick in his.hand, but 
before he had gotten entirely. up, Watkins struck and knocked 
him down. The court exeluded the evidence of the threat made 
a week, or.ten days before the fight. This was clearly an error. 
The. threat, it.is true, may ‘have been a weak circumstance to 
show that in rising at the time he was stricken Gaston intended 
an assault and battery upon Watkins, making it necessary for 
him in self defence to strike, but still it was a circumstance tend- 
ing*to show this, and that it was inconclusive, was an objection 
to its sufficiency, not to its admissibility. It was explanatory to 
some extent of the act, and being connected with it, should have 
gone-to the jury to be weighed by them, 
~\As'to the declaration of Ogletree, it 'is too clear te admit of ar- 
gament that it was proper testimony. James Watkins is impli- 
oated:as keeping persons from separating the combatants, as well 
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as for striking himself. Ogletree is one of the persons whom it 
is said he prevented, and he should have been allowed to prove 
by the declarations of Ozletree, coupled with his act, and explan- 
atory of it, that he was really, instead of attempting to part the 
combatants, about himself to engage in the fight to whip the de- 
fendant Rial. The plaintiff below proved the interference of 
Qgletrce and connected James Watkins with it as preventing 
him. He says, (but was not permitted to show) that he did not 
interfere to prevent Ogletree from stopping the difficulty, for the 
language used by Ozletree, at the time he was about to inter- 
fere, was notindicative of a peace-maker, but showed he intend- 
ed to aid in the fight, and that he merely kept hiin from fighting. 
This was most certainly a circumstance in mitigation. These 
are such plain propositions that we scarcely deem it necessary 
to cite authority for them. 

In respect to the previous threat of Gaston, taken in connec- 
tion with his conduct, it was a circumstance, as we have said, 
tending to show whether, when Watkins struck him, he had just 
reason to fear a serious injury to his person.—State v. Goodrich, 
19 Ver. Rep. 120-1. As to the declaration of Ogletree, it was 
a part of the res geste and therefore adnissible.—1 Greenl. Ev. 
§ 108; and authorities on the brief. 

Let the judzment be reversed and the cause remanded. 


REMBERT & HALE, Apvm’rs, rs. BROWN. 


lL: A court of equity will interfere and open a stated account between a 
prine'pal and his agent, where it is shown that the former is of a weak 
and confiling mind,and that uncue udvantage has been taken of him, 

2. Ona motion to dissolve an injunction the answer can be regirded, ouly 
so fur as it is responsive to the bill. 

3. An injunction should not be dissolved, unless the answer, in clear and 
explicit terms, denies the equity of the bill. 

4. If an answer is evasive or uncertain, or ifthe case made by it does not 
show clearly that the co:nplainant is not entitled to relief, the injunction 

should be retained until the final hesring. 
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telling him to go away, defendant knocks plaintiff down bebe 
he.is fairly on hie feet. ‘This was not in defence, for if he had 
staid away, or gone off when told by plaintiff to do so, he would 
have remained unmolesied. 

Ogletree. was 3 compeient witness. There was no evidence 
tending to show a conspiracy between plaimtiff and Ogletree, and 
there is nothing to relieve the case from the general rule that the 
acts or declarations ef a man are only evidence against himself. 


CHILTON, J.—Whether the plaintiff in error, Rial H- 
Watkins, fonght.in self defence, was a question ef faet purely 
for the jury to determine from all the ciscumstances of the case. 
Facts os circumstances conducing to show that at the time Gas- 
ton. was arising from his seat, using profane and boisterous. lan- 
guage, with a stick in his hand, he intended to make an assault 
upon Waikins, ave legitimate as proof. kt appears that Gaston 
had become offended with Watkins, on account of the evidence 
which he, had given on a Arial. some ten days.previons to the 
fight, and had threatened to:whip him; that on. the day of the 
fight Watkins had again beemexamined on the same matier, aad 
after the trial having been.informed of Gaston’s threat and that 
he had charged him with larceny, he approached where Gaston 
was silting and said to him ‘tyou. have said things here to-day 
that \you. cannot stand up to,” whereupon Gaston cursed him 
amd teld him to go away from: them or he would make him, and 
as he said this, he attempted to rise with a stick in his-hand, but 
before he bad gotten entirely. up, Watkins struck and knocked 
him down, ‘The court excluded the evidence of the threat made 
a week, or.ten days before the fight. This was clearly an error. 
The. threat, it\is true, may ‘have been a weak circumstance to 
show that in rising at the time he was stricken Gaston intended 
an assault and battery upon Watkins, making it necessary for 
him in self defence to strike, but still it was a circumstance tend- 
ing to show this, and that it was inconclusive, was an objection 
10 its sufficiency, not to its admissibility. It was explanatory to 
sdime extent of the act, and being connected with it, should have 
gone-to the jury to be weighed by them. 

VAS ‘tothe declaration of Ogletree, itis too clear to admit of ar- 
gament that it was proper testimony. James Watkins is impli- 
oatédvas keeping persons from separating the combatants, as well 
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as for striking himself. Ovyletree is one of the persons wliom it 
is said he prevented, and he should have been allowed to prove 
by the declarations of Ozletree, coupled with his act, and explan- 
atory of it, that he was really, instead of attempting to part the 
combatants, about himself to engage in the fight to whip the de- 
fendant Rial. The plaintiff below proved the interference of 
Qzgletrce and connected James Watkins with it as preventing 
him. He says; (but was not permitted to show) that he did not 
interfere to prevent Ogletree from stopping the difficulty, for the 
langnage used by Ozletree, at the time he was about to inter- 
fere, was not indicative of a peace-maker, but showed he intend- 
ed to aid in the fight, and that he merely kept hin from fizhting. 
This was most certainly a circumstance in mitigation. These 
are such plain propositions that we scarcely deem it necessary 
to cite authority for them. 

In respect to the previous threat of Gaston, taken in connec- 
tion with his conduct, it was a circumstance, as we have said, 
tending to show whether, when Watkins struck him, he had just 
reason to fear a serious injury to his person.—State v. Goodrich, 
19 Ver. Rep. 120-1. As to the declaration of Ogletree, it was 
apart of the res geste and therefore admissidble.—1 Greenl. Ev. 
§ 108; and authorities on the brief. 

Let the judzment be reversed and the cause remanded. 
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REMBERT & HALE, Avm’rs, rs. BROWN. 


Ll: A court of equity will interfere and open a stated account between a 
prine'pal and his agent, where it is shown that the former is of a weak 
and confiling mind,and that uncue udventage has been taken of him, 

2. Ona motion to dissolve an injunction the answer can be reg itded, ouly 
so fur as it is responsive to the bill. 

3. An injunction should not be dissolved, unless. the answer, in clear and 
explicit term, denies the equity of the bill. 

4. If an answer is eyasive or uncertain, or ifthe case made by it does not 
show clearly that the complainant is not entitled to relief, the injunction 
should be retained until the final hearing. 
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Error to the Chancery Court of Dallas. Tried before the 
Hon. Wilie W. Mason. 








Tuts was a bill filed by the plaintiffs in error as administra- 
tors on the estate of William C. Wood, deceased. The facts. 
alleged in the bill, so far as they are material te a proper un- 
derstanding of the opinion of the court, are substantially these = 
The intestate, and his brother, Middleton G. Wood, in 1834 
and up to 1839, owned jointly a large plantation in Perry 
county, connected with which was a blacksmith shop that yielded 
am annual nett profit of from a thousand to fifteen hundred dol- 
lars. ‘The two brothers lived in Selma, about thirty miles from 
the plantation, and in consequence of the natural mental imbe- 
cility, and intemperate habits of William ©. Wood, the planta- 
tion was left entirely to the management of Middleton G. to the 
time of his death, which occured in 1839. Middleton G. Wood 
was engaged in the mercantile business in Selma and seldom 
visited the plantation, but during the whele time confided its. 
management entirely to the defendant, as the overseer and gen- 
eral agent of himself and brother, who collected the accounts of 
the blacksmith shop and sold and received payment for all the 
surplus corn and provisions raised on the place. After the 
death of Middleton G. Wood, the intestate, being entitled as 
his next of kin to the whole of his estate, continued the defend- 
ant as his overseer and general agent on said plantation to the 
time of the intestate’s death, in 1841, allowing him the exclu- 
sive control and management thereof. The salary, which the 
defendant was to receive from the intestate and Middleton G. 
Wood, was at first four and afterwards six hundred dollars, and 
it was understood that he was to pay himself out of the profits 
of the blacksmith’s shop and account for the balance. The 
defendant made one payment to Middleton G. Wood, in 1835, 
on account of the balance received frem the blacksmith shop 
after the payment of his salary—two. in 1836, and one in May 
1837, for each of which the said Middleton G. gave him a re- 
ceipt—all of which receipts were found by the complainants 
among the papers of their intestate, after his death. These 
were the only payments ever made by the said defendant. In 
June 1840, the intestate executed a note to the defendant for 
$2,221, on which the defendant has commenced suit against the 
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complainants. The bill alleges that during the summer of 
of 1840, the intestate was almost incessantly in a state of intox- 
ication and in his soberest moments was utterly incapable of 
transacting any business whatever; that the intestate was not 
indebted to the defendant, but on the contrary the defendant 
was largely indebted to him; and that the said note was fraudu- 
lently obtained by the defendant from the said intestate, without 
consideration, and by the exercise of undue influence, &c. 
The prayer of the bill is for an injunction and account. 

The defendant, in answering the bill, denies that the amounts 
so paid over were balances in his hands after retaining his 
wages, and denies that he has not fully‘accounted for every 
dollar that he has received, and says that he and Middleton G. 
Wood had regular annual settlements, &c. Imreference to the 
four receipts and the note for $2,221, he says, ** The four re- 
ceipts, copies of which are attached to complainants’ bill, were 
the only receipts which defendant ever took from said Middle- 
ton for moneys collected and paid over to him, and in their an- 
nual settlements they were never taken up by said Middleton, 
because the money so paid him was never included in any of 
their settlements. The said receipts therefore remained in de- 
fendant’s possession, until after the death of said Middleton and 
until the 29th day of June 1840, or thereabouts, when this de- 
fendant- had a settlement with the said William C. Wood, at 
his- plantation in Perry county, where defendant overseered, and 
the said monies so paid over to Middleton, evidenced by said 
receipts, with interest due thereon, being the consideration of 
said note sued on in said action at law, the said William C. 
Wood executed to defendant said note and took up said re- 
ceipts.” The answer denies the charges relative to the inca- 
pacity of the intestate, and the exercise of undue influence by 
him, at the time the note was given. 

On the coming in of the answer, the defendant moved to dis- 
solve the injunction, which motion was granted and the injunc- 
tion dissolved. This is now assigned as error. 


Lapstey, for the plaintiffs. 


Gayte, for the defendant. 
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DARGAN, C. J.— Without inquiring into the particular 
merits of this cause at this time, as that can be better done on 
the final hearing, when the evidence is before the coart, we will 
briefly examine whether the chancellor erred in dissolving the 
injunetion. 

We do net think it can be doubted but that the bill contains 
equity. Asa general rule, if there has been an account stated 
between the parties, this will be a bar to discovery and retief; 
but if there has been mistake, omission, accident, or fraud, or 
undue advantage, by which the balance is incorrectly fixed or 
ascertained, a court of equity will not suffer it to be conclusive 
upon the party injured, but will allow it to be opened and re- 
examined.—1 Story’s Eq. 523. And if the account settled is 
between client and attorney, or between others standing in con- 
fideutial relations to each other, a court of equity will more 
readily interpose and open the account, and even, it is said by 
some authorities, upon the general allegations of errors. Bat 
when. to these confidential relations are added charges of fraud 
and undue advantage taken of a principal, of a weak and con- 
fiding mind, no authority, we apprehend, can be found that holds 
the stated account a bar to equitable relief.—Story’s Eq. Plead. 
§ 801. This view of the law applied to the facts, disclosed by 
the bill, shows that it contains equity, and that the injunction 
was properly granted, restraining the further proceeding at law 
onthe note given by William C. Wood to.the defendant. We 
have therefore only to inquire whether the answer so far denies 
the equity of the bill, as to authorise the dissolution of the in- 
junction. 

It is a well settled rule, that upon a motion to dissolve ap 
injunction, the answer can be regarded only so far as it is re- 
sponsive to the allegations of the bill:—-Hardy v. Summers, 10 
Gill & J. 317; Morwen v. Smith, 1 Green’s Ch. R. 172. The 
agreement set up-in the answer, by which the parties stipulated 
to litigate their rights at law, cannot therefore be considered on 
this motion; for this part of the answer is in no wise responsive 
to the bill. Whether or not this agreement will constitute a 
bar to relief on the final hearing, if the complainant should show 
that he was otherwise entitled to it, is a question in reference to 
which we will express no opinion. Bat looking alone to the 
denials of the answer in reference to the consideration of the 
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aote, we think it clear that the chancellor should have retained 
the injunctien uatil the final hearing. 

The alleged consideration of the ‘note sued On appears to 
have been four receipts for meney, executed by Middleton G. 
Wood to the defendant. But how those receipts could create 
any indebtedness from Middleton G. Wood to the defendant 
we cannot understand. The money paid by the defendant ap- 
pears to have belonged to Middleton G. and William C. Wood, 
and consequently the receipts could only be evidence ia favor 
of the defendant of the amount thus paid by him, but they could 
cfeate no indebtedness fram Wood to him, and could not form 
e valid consideration for the note. “his appears to us to be 
the consideration relied on by the answer. At all events, we 
feel assured that the answer does not in clear and distinct terms 
set forth a valuable consideration for which: the note was giv en, 
and therefore the equitable right of the complainant to enjoin 
the suit is not denied in sucha manner as authorised the disso- 
tution of the injunction. An injunction should not be dis- 
solved, unless the answer in clear and explicit terms denies the 
€quity of the bill, (Moore 'v. Heylton, 1 Dev. Eq. R. 429; 1 
Bland, 195; {b. 199,) and it is said that an injunction will not 
always be disselved, even if the answer deny the equity of the 
bill, if the court can see good reason in the facts disclosed, why 
the injunction should be retained.— Poor v. Charlton, 3 Sum- 
ner, 75; Hollister v. Barkly, 9 N. Hamp. 230; Sherrill v. Har- 
rell, 1 Tred. Eq. R. 194. But if the answer be evasive or 
uncertain, or if the case made by the answer does not clearly 
show that the coinplainant is not entitled to relief, the injunc- 
tion should be retained until the final hearing. The application 
of this principle to the answer of the defendant shows that the 
court erred in dissolving the injunction, and its decretal order 
must therefore be reversed and the injunction here re-instated. 
The cause will be remanded for further proceedings. 
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FOSTER ws. THE STATE BANK. 


1. A court of equity will not relieve against a judgment at law, where the 
relief sought is- predicated on a defence equally available at law, unless 
some special ground is shown for its interference. 


_ Error to the Chancery Court of Tuskaloosa. ‘Tried before 
the Hon. Wilie W. Mason. 


Tue bill in this case, was filed by the plaintiff against the de- 
fendant in error toenjoin a judgment at law, rendered against him 
in the Circuit Court of Tuskaloosa, as the endorser of a bill of 
exchange drawn by one Brown. The facts are sufficiently no- 
ticed in the opinian. 


_ Peck, for the plaintiff in error. . 

1._A party who fails in the assertion of a good legal defence, 
or omits to make it at law, may notwithstanding avail himself of 
an independent ground of equitable relief.—Greenlee v. Gaines, 
13 Ala. Rep. 198. It is no answer to a complainant to say that 
if another state of facts asserted by him is true, he could have 
had relief at law—nor will chancery dismiss a bill to enjoin a 
judgment at law, because the judgment is erroneous and might 
be reversed.—Reynolds v. Dothard, et al. 7 Ala. 664. 

2. The cotton was held by the Bank as a mortgage or pledge. 
The Bank, therefore, is a trustee for the benefit of the plaintiff, 
who was a mere security.—Bates v. The Bank, 2 Ala. 453, 
481, 485. 

3..The cotton then in the hands of the Bank is a trust fund, 
of which the plaintiff, as a security, is entitled to the benefit, 
and to have it applied to the payment of the judgment.—Ohio 
Life Insurance Co. v. The Bank of Mobile, 5 Ala. 866, 872; 1 
Johnson’s Ch. Rep. 128. 

_A security is entitled to all the funds, liens, equities, or pro- 
perty, which the creditor has received on account of the debt.— 
1 Story’s Eq.478, § 499; Cullum v. Emanuel & Gaines, 1 Ala. 
26. In this case the cotton having been sold and the money in 
the hands of the defendant or its agents, it is bound to apply it 
to the payment of the judgment. 








JANUARY TERM, 1850. 673 
Foster v. The State Bank. 








4. The rule is that whatsoever is specifically alleged in a bill, 
and not denied in the answer, must be taken: as admitted.— 
Thompson v. Carter, 1 Porter, 257. 

5. The bill was properly filed for the purpose of taking an 
account, and should not therefore have been dismissed. 

6. If it be insisted that the complainant is not entitled to re- 
‘lief, because defence was not made at law, I answer that the rea- 
sons stated in the bill and not denied in the anwer are sufficient 
to avoid this objection, but, I insist that complainant is entitled 
to the relief sought, and that this right does not depend upon the 
fact, whether defence was, or was not made at law, it rests upon 
equities altogether independent of this question. 


P. & J. L. Martin, for defendant. 

1. The bill shows that the plaintiff in error had adequate 
remedy at law, and that he failed to avail himself of his defence, 
through negligence. ‘That he cannot, in the absence of fraud, 
avail himself of a legal defence in chancery, under such circum- 
stances, is fully established by numerous decisions of this court. 
—1 Stew. 532; ib. 81; 2 ib. 280; 3 ib. 155; 2 Stewart & P. 
58; French v. Garner, 7 Por. 549, a leading case, where the 
doctrine is fully laid down, and recognized in the following ca- 
ses, 1 Ala. 351; 2 ib. 21; 3 ib. 728; 8 ib. 669; 9 ib. 129; 10 ib. 
149; 11 ib. 812; 13 ib. -540. 

2. The ground statel, we-contend, is conclusive of the case. 
It is insisted, however, by the plaintiff in error, that another 
ground of relief is presénted by the bill; that it is charged that 
the defendant in error is in possession of a fund, which in equi- 
ty should be applied to the discharge of the judgment at law, 
the proceeds of cotton of Brown, the principal in the case. 

The view presented by Judge Peck makes this transaction in 
relation to the cotton a technical trust, which is in no sense sus- 
tainable. ‘The cotton was received as an additional security for 
the re-payment of the money loaned, and collateral to the bill of 
exchange, and if it may be said to assume the character of a 
trust, it is such an one as the courts cf law have full jurisdiction 
of.—Bates et al. v. The Bank, 2 Ala. 451. 

Upon what ground can Foster, as endorser, come into chance- 
ry to seek the funds of Brown his principal, before he has paid 
the money; and enjoin the plaintiffs from proceeding with their 
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collection? We have no objection to his subrogation to all our 
rights against Marr, Brown & Co. or Brown for the proceeds of 
the cotton, but we do insist that we. be first. paid. 


PARSONS, J.—The bill does not allege fraud in obtaining 
the judgment, but it states that it was entered by mistake. ‘This 
is, however, neither admitted by the answer nor proved. ‘I'he 
judgment at law, so far as appears, was duly recovered against 
Brown & Foster, upon a bill of exchange, to which they were 
both parties, the latter as accommodation endorser for the former. 

Foster, by his bill, seeks to be relieved of the judgment upon 
the ground that Brewa, the principal in the bill of exchange, had 
shipped cottoa to the ageuts of the Bank, sufficient to discharge 
the bill of exchange or nearly so, and that this was done pursu- 
ant to an arrangement between Brown and the Bank, under 
which the Bank received the bill of exchange, and by its agents, 
the cotton-—that, according to the arrangement, the cotton or its 
proceeds, was taken to secure the payment of the money men- 
tioned in ‘the bill of exchange; that the cotton was accordingly 
sold by the agents of the Bank, or if lost by them, that the Bank 
under.one of the stipulations, was to be accountable for it. This 
is briefly the substance of Foster's defence against the judgment 
at Jaw, as stated by the bill. 

The principal objection to the relief sought by the.bill is that 
the maiters which it presents were all coguizable in the court of 
law, and that they might and should have beea urged there in 
defence of the action on the bill of exchange. If true, they made 
a good legal defence to the action, but in fact, no defence was 
made. We do not understand Mr. F’s. council tocentend that this 
matter of defence was not available at law, bat he contends, 
among other things, that as Foster was an accomodation endor- 
ser for Brown, and as the matter of defence arose out of a trust, 
he had an equitable right to have the trust funds applied in dis- 
charge of the bill of exchange; or if Jost by the negligence of the 
Bank’s agents that he should be relieved on that ground. Alli 
this may be admitted and then it follows, as an admitted conclu- 
sion, that the matters of defence were cognizable at law or in 
equity,—that as to them the jurisdictions were concurrent. The 
question is therefore, whether Mr. Foster is not precluded from 
seeking relief in equity, because he had an unobstructed de- 
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fence to the action at law and should there have made it. It is 
our opinion that he is precluded upon this ground. It was so 
expressly held in Le Guen v. Governeur & Kemble, 1 Johnson’s 
Cases, 491. There as here, the plaintiff in equity had suffered 
a judgment to go against him at law, without defending as he 
might have done upon a particular ground which was coguiza- 
ble at law or in equity, and by bis bill he sought to be relieved 
upon it in equity. But the court held that the judgment at law 
was conclusive and final as to the matter actually determined, and 
as to every other matter which the parties might bave litigated in 
the cause and which they might have had decided. And it is 
said by Judge Story that ‘Courts of equity will vot relieve a- 
gainst a judgment at law, when the case in equity proceeds upon 
a defence equally available at law, but the plaintiff ought to estab- 
lish some special ground for relief.”"—Story’s Eq. 207, § $94. 
These authorities are precisely in point, because they relate to 
defences of which the jurisdictions are concurrent, and which 
might have been made to the actions at law, but were not.’ This 
was the case here, and as there are no special circumstances es- 
tablished as a ground for relief, the case is within the general 
rule. <A party cannot be permitted to decline all defence to an 
action against him in a court having full jurisdiction, whether 
exclusive or concurrent, of the demand and of the defence, and 
after judgment, to establish his defence elsewhere. This must 
be admitted as a general rule, though it might not exclude the 
defence of set-off upon which he could have his action, never- 
theless. If a party may split-an entire case and devide it between 
different courts, there would be no end to litigation. ‘In all 
cases of concurrent jurisdiction, the court which first has pos- 
session of the subject must decide it.”—Smith v. Mclver, 9 
Wheat. Rep. 532. Hence it is clear on authority and principle 
that there is no difference in this respect between a defence which 
is exclusively legal and one which is cognizable at law or in e- 
quity. They are both finally precluded, in general, by a deci- 
sion of the cause at law, in which they were or might have been 
established. In either case the court of law, after taking pos- 
session of the subject, has it exclusively. Of course, the juris- 
diction of the Chancellor in such matters is gone. Butin both, 
and equally, he may relieve after judgment, if sufficient special 
circumstances are alleged and established. It is not necessary 
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at present to state any of these circumstances, as none are es- 
tablished in this case. But it is clear that they must be such as 
to form a ground of jurisdiction. But our opinion is to be con- 
fined to the case before us. We do not mean to extend it to 
cases in which the defence is exclusively equitable; nor to cases 
of defence in which the jurisdictions are concurrent, but where 
the defence arose out of some matter, distinct from and subse- 
quent to the original contract; nor to defences to which the ju- 
risdiction of the courts of law has been extended in recent times 
under the authority of a statute or otherwise. In the first of 
these cases a trial at law, as has been held here, is no bar to re- 
liefin equity. It will be in time to decide the others when they 
may arise. The plaintiffs’ counsel insists, in addition to the 
trust character of the trausaction, that an account here is neces- 
sary and that this circumstance authorizes the chancellor to give 
the relief which was originally equitable as well as legal. Lord 
Redesdale gives the answer to this, by stating the true rule to be 
that equity will relieve after judgment at law, in cases of compli- 
cuted accounts, where the party has not made defence, because 
it was impossible for him to do it effectually at law.—Bateman 
v. Willoe, 1 Sch. & Lef. 201. But this is not a case of com- 
plicated accounts. We think there was no error in dismissing 
the bill. Let the decree be affirmed. 





MAYNARD vs..WILLIAMS, Apm’r, ET ALs. 


1. The act of 3lst January 1846, for the relief of married wemen, does 
not invest the wife with a separate estate in the property possessed by 
her at the time of the marriage, but the legal title by the marriage vests 
in the husband, subject alone to the payment of her debts contracted 
before, and of his contracted during the coverture. 

2. On the death of the husband the property goes to his personal repre- 
sentative, subject to the same liabilities that attached to it in the hands 
of the decedent, and, after their payment, to distribution in the mode 
pointed out in the general statute of distributions. 
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Error to the Chancery Court of Lowndes. Tried before the 
Hon. Joseph W. Lesesne. 


Tue bill in this case, which was filed by the plaintiff in error 
against the administrator and heirs at law of Nathaniel Maynard, 
deceased, alleges that the complainant intermarried with the 
said Nathaniel Maynard, deceased, on the 11th of August. 1847, 
and was possessed at the time of certain personal property, 
which is named in the bill; that the administrator since the death 
of her late husband has taken said property into his possession 
and is about to appropriate it, not only to the payment of the 
debts, contracted by the deceased during the marriage, which 
she admits he may legally do, but of those contracted before 
the marriage, and that it is his purpose to distribute whatever 
may remain after the payment of those debts among the chil- 
dren of the’said deceased by a former marriage, jointly with 
herself. The bill prays that the administrator be compelled to 
deliver up to the complainant all of said property that may re- 
main after the discharge of the postnuptial debts, &c. The 
chancellor rendered a decree directing that the administrator 
pay out of said property the debts, for which the bill admits it to 
be liable, and that the balance be distributed among the widow. 
and children of the deceased as in other cases of distribution 
under the statute. From this decree the complainant appealed 
‘and_now assigns it as error. 


Boutne, for the plaintiff in error: 

This case depends upon the construction of the statute of the 
31st Jan. 1846, entitled ““An Act for the relief of married wo-. 
~ men.’’—Pamphlet Acts, 24. This act excludes the creditors 
of the husband from the satisfaction of their debts out of the 
property of the wife, which she owned at the time of the mar- 
riage. In the event the husband’s property is not sufficient to 
pay his antenuptial debts, (as is the case here,) and should he 
die leaving children by a former marriage, (as is also the case,) 
the question is presented, can a man’s children inherit pro- 
perty through him, which his creditors.cannot reach ? 

It is contended that this statute must be construed in connec-: 
tion with the other statutes, and the law in relation to descents. 
In this view a man’s debts must first be paid before his pro-: 
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perty descends to his children. Then apply this principle 
to the facts of this case, and the wife’s property is secured to 
her, and we must infer this was the intention of the Legislature. 
‘he hasband’s antenuptial creditors being excluded, necessarily 
excludes his children by a former marriage. This is the legal 
effect of the statute, no matter what the Legislature intended, 
and no matter what may be said about the marital rights of the 
husband attaching. 

The court is to construe this statute with all others on the 
same subject, and it is not the province of the court to patch 
it up. 

T. & J. Writiams, for the defendants. 


- CHILTON, J.—By the sixth section of the act of 1846, 
(Pamphlet Acts of 1845-6, 24,) it is provided that the property 
of the wife at the time of the marriage, or which she may re- 
ceive by descent, bequest or gift, shall not be subject to the debts 
or liabilities of the husband, contracted or-incurred before the 
marriage, nor shall the husband be liable to pay the antenuptial 
contracts or liabilities of the wife further than the property re- 
ceived by the wile, but such property received by the wife 
shall be liable to her debts, notwithstanding the termination 
of the coverture. The question before us, requiring a con- 
struction of this statute, is, whether the wife, who brings an 
estate to the husband subject to this law, after his death, 
can have a decree as against his general distributees, perpetu- 
ally enjoining them, or rather the administrator of the husband, 
wlio is proceeding to administer the property for their benefit, 
from interfering with it in their behalf? 

It is clear that the evil intended to be remedied by the statute 
was to prevent the wife from being reduced to want, by having 
all. the personal property in her possession swept away by the 
debits, which the husband might be so unfortunate as to owe at 
the time of marriage, and which also may be supposed to have 
operated in.some instances to prevent marriages otherwise suit- 
able and desirable between the: parties. The Legislature must 
be presumed to have passed the law with a full knowledge 
of.what the law was when they enacted it. By that law the 
husband became the absolute owner of all the personal property 
iacpossession of the wife at the time of the marriage, or which 
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be might afterwards, during the coverture, reduce into posses- 
sion as husband: And further, they must be presumed to have: 
known that the law favored the vesting of the husband’s marital 
rights, and required words of exclusion and not mere implica- 
tion to prevent his marital rights from attaching. -'The question 
then recurs, how far did they intend to affect the husband's’ 
rights by the clause of the statute in question? How far did 
they design to change the existing law? If the object was to 
defeat the husband's right to the property entirely, the act would 
doubtless have been so worded, Lut so far from this, it is mani- 
fest that. he is contemplated as the owner of the property. He 
is not liable for her antenuptial debts, “ further than the pro- 
perty received by her ;” but the property being exempted from 
liability for his debts, contracted before murriage, clearly implies 
that it shall be liable for such as are contracted after marriage, 
uponthe maxim, “ expressio untus, erclusio alierius.” This lia- 
bility for his debts would seem to imply the right of the bus- 
band to dispose of it, for if be can charge it with bis debts and 
thus cause his creditors by legal process to dispose of it, there 
would be no reason for saying be might not be permitted to sel! 
or dispose of it bimself, which might often be necessary to pay 
his debts and prevent sacrifices usually attendant upon sheriffs’ 
sales. This power cannot, however, consist with @ separate 
estate in the wife. He has then, in our opinion, the right to 
the property, but freed from the liability to be taken in payment 
of his debts, contracted before marriage, and subject to the debts 
of the wife. ‘The protection and benefit to the wife, it is true, 
was the main object of the enactment, but we can readily see the 
propriety of not excluding the husband’s right to the property, 
- but of leaving him at liberty to exercise bis discretion as to any 
disposition be might choose to make of it, the Legislatare no 
doubt supposing that his regard for his wife, and the manner of 
his acquiring the property, as also his solicitude for her com- 
fortable subsistence, would be sufficient guaranties to his pre- 
fering her claims to those of any.one else. But he dies leaving 
five children by a former wife—what then? Does the entire 
property go to the wife? This would exclude the husband’s 
debts contracted, it may be, upon the faith of it, while he held 
it as owner. Can it be administered upon, under the general 
law respecting administration, as the absolute property of the 
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husband? ‘The answer is, no; for this would defeat the design 
as well as the letter of the act. It would be to make the pro- 
perty liable for the husband’s antenuptial debts, which the letter 
of the statute, as well as its spirit, forbids. Besides, the wife 
would be deprived of all benefit from it, if those debts should 
require the whole of it for their satisfaction. Thus the mischief 
which the statute was designed to prevent would be introduced. 
We must then hold, that as the intestate owned the property, it 
goes to his administrator, but as the property in the hands of 
the intestate in his life-time would not have been liable for his 
debts, contracted before marriage, so neither shall it be liable in 
the hands of his administrator, but it is liable as well for the 
debts of the wife contracted while sole, as for the subsequent 
debts of the husband. For here again the statute steps in 
and says the debts of the wife shall be charged upon it, not- 
withstanding the termination of the coverture. These debts— 
(those of the wife before. marriage and those of the husband 
thereafter)—must be first settled. Here the statute stops and here 
we must stop, so long as we are disposed to administer, not to 
make the law. The debts having been paid, except the ante- 
nuptial debts of the husband, which are expressly excluded from 
satisfaction out of the property, the administrator must distri- 
bute the property according to our statutes of distribution.— 
These views accord with the decree of the chancellor, and it 
must consequently be affirmed. 

This decision involves the anomaly of property being distri- 
buted to the wife and children of the intestate as his property, 
without paying a portion of his debts, but the Legislature and 
not the court has so willed it. There is nothing, however, very 
unreasonable in excluding the antenuptial debts of the husband 
from satisfaction out of the wife’s property, since in most cases 
his distributees would be hers, and the framers of the statute 
may have contemplated, what is the necessary result, that their 
children should enjoy the property to the exclusion of the hus- 
band’s creditors, whose debts existed before the marriage. 
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ROWLAND sr av vs. DAY. 


i. Aclerk or any other person, before whom the obligor in a bond ackno~ = 
leges it, and who has taken a copy, is competent, the original being lost, 
and the copy thus taken produced, to prove the exécution of the bond. 

2. In suits in chancery against non residents, who have not submitted to 
the jurisdiction of the court, the bond required by the statute must be ex- 
ecuted, otherwise a decree against them cannot be sustained. 

3. Where H., having sold a lot of Jand to D. and D. to L., at the request of 
D., executed a bond to L., conditioned to make titleon the payment ofa 
note which he gave for the purchase money to D., and another to H., the 
representations of H., made without the authority of D., by which R. was 
induced to purchase the land under the belief that he would get an an- 
encumbered title, although a discharge of his own, cannot effect D's. 
equitable lien on the land. 

4. Recitals in a judgment or decree are not admissible as evidence against 
a stranger to the record. 


Error to the Chancery Court of Benton. Tried before the 
Hon. David G. Ligon. 


Tuis bill was filed by the defendant in error against Richard 
D. Rowland, Embargo C. Lane, and the personal representa- 
tive and heirs at law of Benjamin Hollingsworth, deceased, for 
the purpose of subjecting a lot of land in the town of Jackson- 
ville to the payment of the purchase money. The case made 
by the bill is substantially this: Benjamin Hollingsworth, having 
an equitable title to the lot in question sold it to the complainant, 
but executed no title or memorandum in writing of the sale. The 
complainant afterwards sold it to the said Lane and procured 
~ Hollingsworth to execute to Lane a bond, conditioned to make 
tiles, when Lane should pay a note to the complainant for one 
hundred and eighty-eight dollars and another to Hollingsworth 
for eighty-seven dollars, which notes he gave at the shen of the 
sale. Lane subsequently sold the lot and assigned the title bond 
to one Portis, and Portis in turn to one Leaird. Leaird con- 
veyed the lot by deed of trust to one Brock for the benefit of 
creditors and Brock sold it under the deedto Rowland. After 
the filing of this bill the personal representative of Hollingsworth 
filed a cross bill, seeking to subject the lot also, to the payment 
of the note due to the intestate. The atiswer of Rowland avers 
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entire ignorance of the bond and calls for proof, and alleges as 
grounds of defence that Hollingsworth was present at the sale 
made by Brock, and at which he purchased, and represented that 
the purchaser would get a good title, and that he after said pur- 
chase, in a suit pending in the Chancery Court of Talladega in 
reference to the title to said lot between David Hubbard et al. 
complainants and Charles W. Peters ce al. defendants, pro- 
cured a decree to be rendered directing the Register to execute 
title to him for the lot, which was accordingly done. On the fi- 
nal hearing, the absence of the original bord having been ac- 
counted for, and the subscribing witness baving been examined 
‘and proved the existence of the bond, a copy taken from the 
records of the County Court was read in evidence, on proof by 
the clerk that the original had been deposited in his office and 
acknowledged before him by Hollingsworth, and that the copy 
produced was atrue one. The defences set up by Rowland 
were proved as above stated, but neither Hollingsworth nor Day 
appeared to have any connection with the case of Hubbard et al. 
vs. Peters et als., nor was there any proof save in the recitals of 
the register’s deed that either of the parties in said suit ever had 


the legal title to said lot. The chancellor decreed against the © 


complainant in the cross-bill and in favor of Day, the complain- 
ant in the original bill, but did not require a bond of restitution 
from the latter to the heirs of Hollingsworth, some of whom were 
non residents and had not appeared &c. This decree is now 
assigned as error. 


J.B. Martin and Wars, for the plaintiffs in error. 
Rice, for the defendant. 


DARGAN, C. J.—1. The execution and contents of the 
bond described in the pleading were sufficiently proved. It is 
true that the law does not require a bond for titles to be recorded, 
consequently the registration of it is no evidence of its execution, 
nor of its contents. Yet if the obligor of a bond, or of any 
other instrument, acknowledges the bond in the presence of the 
clerk, who records it on his books, if the bond be afterwards 
Jost, the clerk is a competent witness to prove that the obligor 
acknowledged the bond and that he transcribed it on his books. 
So if the obligor were to acknowledge the execution of a bond 
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to any one else who should take a copy of it, should the bond be 
lost, the testimony of the person, showing that the obligor ac- 
knowledged the execution of the bond, a copy of which he pro- 
duces, would be sufficient to establish its execution and con- 
tents. 

2. The practice is settled, that in all suits in chancery against 
absent defendants, unless they have appeared and submitted to 
the jurisdiction of the court, it is necessary that the complainant 
should execute the bond required by the statute before a decree 
can be rendered in his favor, conditioned that the complainant 
will abide such order or decree, touching the restitution of the 
estate or effects, as the court may make concerning the same, 
on the appearance and petition of the defendant to have the cause 
reheard.—Clay’s Digest 353; 5 Ala. 158. The interests of 
several of the absent defendants, who have not appeared, are di- 
rectly affected by the decree, and the complainant has not given 
the bond required. This is an error for which the decree must 
be reversed. 

3. The facts disclosed by the pleadings and proof are, that 
Hollingsworth, having an equitable title to the land, sold it to 
the complainant, but no conveyance was executed, nor was the 
contract reduced to writing; that the complainant afterwards sold 
it to Lane, and Hollingsworth at the request of the complainant, 
executed a bond for titles to Lane, with condition to make titles 
on the payment of two notes executed by Lane to secure the 
purchase money, one to the complainant for one hundred and 
eight-eight dollars and the other to Hollingsworth for eighty-seven 
dollars; that Lane assigned this bond to Portis, who assigned it to 
Leaird; that Leaird, becoming embarrassed, conveyed the lot to 
one Brock by deed of trust, to secure the payment of certain 
debts; and that Brock, the trustee, sold the lot at public auction, 
and Rowland became the purchaser for a full consideration. At 
this sale Hollingsworth was present, and stated to the bidders 
that the purchaser would get a good title. Rowland paid the 
purchase money and received a deed from Brock, the trustee. 
Under these circumstances, the chancellor decreed that the ex- 
ecution of Hollingsworth was not entitled to charge the land with 
the amount due on the note executed by Lane to him, but that 
the representations of Hollingsworth cou!d not affect the right of 
the complainant. 
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We fully agree with the chancellor, that the representations 
of Hollingsworth could not affect the right of the complainant. 
The condition of the bond was to make titles to Lane, when he 
should pay the complainant the note due to him for one hundred 
and eighty-eight dollars, and also to Hollingsworth the note of 
eighty-seven dollars. Hollingsworth had the right to receive 
the amount due on the note to him, and consequently could re- 
lease or discharge it; his representations could affect his right. 
But he had no authority to receive payment of the note due to 
the complainant, nor to release the demand; his representations 
therefore, respecting the title, as they were not made by the au- 
thority of the complainant, cannot operate to extinguish his equi- 
table right to charge the Jand with the payment of the note due 
to him. 

4. It is true that the answer of Rowland alleges that he has 
obtained the legal title to the land. Had this allegation been 
proved, it would have presented a serious question, whether a 
court of equity, under the circumstances disclosed by the proof, 
would have subjected the legal title in his hands to the payment 
of the debt due to the complainant. In proof, however, of his 
legal title, he has shown only a decree, rendered in a cause to 
which the complainant was not a party, in which itis recited that 
the legal title was in the heirs at law of Chas. W. Peters, and which 
decrees that such legal title be divested from them and author- 
izes the register of the court to convey it to the defendant Row- 
land. He then shows that in pursuance of this decree, the regis- 
ter'did execute to him a conveyance purporting to convey the 
legal title. ‘The complainant is not bound by the recitals in this 
decree, and as against him, they are not evidence that the legal 
title to the land ever was vested in the heirs of Peters. In order 
to have raised the question whether he should be protected by 
virtue of his legal title, he should have introduced the evidence 
necessary to establish the legal title in the heirs of Peters, and 
then have shown that this legal title was divested from them by 
a decree rendered in a cause to which they were made parties, 
and that he had acquired this title. The mere recitals in the de- 
cree, however, that the legal title was in the heirs of Peters, are 
no evidence against a stranger to that decree. Let the decree 
ibe reversed and the cause remanded.; 


« 
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PENNINGTON vs. WOODALL. 


1. In @ suit against a third person by the grantee in a deed of trust to re- 
cever the property conveyed, it is not necesrary to prove the considera~ 
tion of the deed, until the defendant bas shown that he claims as a pur- 
chaser from or creditor of the grantor. 

2. Where it becomes necessary to prove the consideration of a note, the 
most regular mode of proceeding is to introduce the note in evidence 
first, and then go on to show its consideration. 

3. Uatil the creditor shows a judgment or execution, he is not in a condi- 
tion to question the validity of a deed of trust executed by the grantor. 

4. In a contest between the trustee in a deed of trust and a creditor of the 
grantor, the introduction of evidence by the latter, tending to show the 
consideration of the deed, will not authorise the court to charge the jury, 
that it is unnecessary for the trustee to prove the consideration. The 
effect of such a charge is to place the burden of proof on the wrong party, 
and thus to mislead the jury. 

5. Ifa security in good faith assumes the payment of the debt, on which 
he is liable, it is a valid consideration for a deed of trust executed to him 
by his priacipal. 

6. The validity of a deed of trust is not affected by the fact that one of the 
items, of which the debt secured is composed, consisted of usurious inte- 
rest, which the creditor had in good faith been compelled to pay to a 
third person, fur the purpose of replacing money, that the grantor had 
borrowed from him and failed to return. 

7. If a deed of trust is intentionally made to secure to the creditor a larger 
amount than is justly due to him, it renders the deed void, but a miscul- 
culation, mistake, or unintentional error will not vitiate it. 


Error to the County Court of Sumter. Tried before the 
-Hon. Geo. F. Smith. 


Vary, for the plaintiff in error. 
R. H. & J. L. Smirs, for the defendant. 


PARSONS, J.—Woodall brought his action of detinue 
against Pennington in the court below, to recover a negro wo- 
man and her child, to which the defendant pleaded non detinet. 
The bill of exceptions shows that Woodall on the trial intro- 
duced a deed of trust executed by Calvin Dees, of the first 
part, said Woodall of the second part, and Alman James, of the 
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third part, bearing date the 27th day of January 1846, which 
was duly acknowledged and recorded—whereby Dees conveyed 
the negro woman in controversy to Woodall, as trustee, to se- 
cure the payment of thirteen hundred and thirty dollars, which 
Dees by his promissory note owed to James, which note bore 
even date with the deed and was payable, with interest, on or 
before the first of January 1847. The deed provided that the 
property conveyed was to remain with Dees, until a failure of 
payment according to the note ; and in that case the same to be 
taken possession of and sold by Woodall, after giving the notice 
stated in the deed, to the highest bidder. Woodall then proved 
the execution of the note and its existence at the time the deed 
was executed. Woodall next offered to read the note to the 
jury, to which Pennington objected, on the ground that the con- 
sideration had not been proved and no offer made to prove it. 
This objection was overruled, and we think correctly. It was 
not necessary then to prove a consideration, as it did not then 
appear that Pennington claimed as purchaser from or creditor 
of Dees—but if it had been necessary fo prove a consideration, 
it would have been also necessary to give the note in evidence, 
and the most orderly mode of doing so was to introduce one 
piece of evidence ata time. Woodall then proved that Pen- 
nington had these negroes in possession at the time when this 
suit was brought, and that Dees, at the time of the execution:of 
the deed, was indebted to ‘the commissioners of sixteenth sec- 
tion,” of whom Pennington was one, and also gave in evidence 
a bill of sale from the sheriff of Sumter county, in the follow- 
ing words: Rec’d, Livingston, Ala. of Isaac Horn and Abra- 
ham Pennington, the sum of seventy-five dollars, in full of a 
negro woman named Maria, about 30 years old, and her infant 
child, whose name is unknown, levied upon as the property of 
‘Calvin Dees, and sold by me on the first Monday in January 
1847, under and by virtue of an execution in my hands in favor 
of Wm. Woodward & Co. et al., Commissioners, &c. against 
said Dees et al. Given under my hand and seal, this 4th day 
of January 1847—James H. Thompson, late sheriff of Sumter 
county. Woodall also proved that Dees, at the time of exe- 
cuting the deed and for some time before, had possession of 
these negroes, and the value of each of them and of the hire— 
also, that Dees was on the eve of insolvency in January 1846, 
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aad from the time of executing the deed has been insolvent, 
and here Woodall rested his case; and it appears by the bill of 
exceptions that Pennington demurred to the evidence, and that 
his demurrer was overruled. As there was no proof of a judg- 
meut or execution, except as stated already, it is clear that Pen- 
nington could not claim as purchaser under an execution, nor 
does he appear to have been a judgment or execution creditor 
of Dees—not so, at least, by any legal evidence. Hence he 
was not ina situation to demur to the evidence, or to question 
the validity of the deed of trust. The parties appear to have 
gone on with the cause afterwards, as if there had been no de- 
murrer; and Pennington, it appears, took the burthen up- 
on himself. He gave evidence tending to show the different 
items that constituted the consideration of the note, which was 
secured by the deed, and thus he enabled himself to assail some 
ofthem. There was finally evidence which placed Pennington 
in a situation to contest the validity of the deed, and this brings 
us to the first charge of the court, which was that it was not 
necessary for Woodall to prove the consideration of the note. 
It is admitted by the plaintiff’s counsel that this was erroneous, 
but he contends that there was noinjury produced by the error, 
as Pennington had himself given evidence of the considefation. 
But we think that did not cure the error—it was placing the bur- 
then on the wrong party, who might be looked to for more evi- 
dence than under other circumstances might have been sufficient. 

Pennington asked the court to charge (in reference to some 
of the evidence) that if at the time of the execution of the deed, 
Dees was liable as principal, and James as security, on notes 
to third persons, and if the note mentioned in the deed was: 
given in part consideration of James’ liability as such security, 
before he paid the money, then the deed was fraudulent and: 
void as to creditors; which charge, as asked, the court refused) 
to give, but charged that if they believed that there were any 
such debts and that James had paid them, even since the com- 
mencement of this suit, it would sustain the consideration of 
the note. Our opinion as to this, is, that if James undertook 
in good faith to pay those debts, that was a valid consideration, 
as far as it extended, for the deed, and the deed was not 
rendered void by his failure.to pay. at any particular time.— 
Surely, if a surety finds his principal in failing circumstances, 
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he may seek indemnity, and if he can get it by assuming the 
debt, or even by assuming other debts, it is perfectly fair and 
lawful for him to do so; and this is the case whether he as- 
sume them in writing or verbally, so that it is done honestly and 
without intention to defraud any one. The next of Penning- 
ton’s exceptions is disposed of in the last remarks upon his 
exception to the first charge. 

The next matter of exception requires an explanation. It 
appears that Dees, before the date of the deed of trust, was in- 
debted to James; that he gave his note to James for the amount, 
and to secure the payment executed a deed of trust upon the 
the same property, but that the trustee had failed to have the 
deed recorded within the time prescribed by the statute, and 
that for this reason Dees and James agreed to exclude the 
amount of that debt in the note secured by the first mentioned 
deed, and this was done accordingly, at which time the unre- 
corded deed was destroyed and the note thereby secured was 
surrendered. We see nothing in this part of the case to affect 
the validity of the deed in question. 

_ The next matter that we have to decide is stated by the bill 
of exceptions thus—‘t There was an execution against said 
Dees and he wanted to borrow some money of James to pay it, 
and James was willing to loan him the money, if he could have 
it returned by a certain time, so that he could pay an execution 
that was or would be against him, James; and Dees promised 
James to return it by the required time, and if he failed, agreed 
to pay whatever amount James had to pay to effect a loan to 
him for the money—Dees failing to return the borrowed mo- 
ney, James negotiated a loan at 15 or 16 per cent., making the 
amount of interest $75, and said $75 formed a part of the can- 
sideration of the note for $1,330.’ In relation to this, our 
Opinion is, that as James made nothing, so far as appears, and 
never designed to make anything by the transaction, but did no 
more than to save himself, it does not affect the validity of the 
deed of trust in a controversy between the parties to this suit. If 
any of the items of indebtedness, (to refer to another part of the 
hill of exceptions,) which made up the $1,330, were knowingly 
overcharged and intended as a fraud upon the creditors of Dees, 
that would make the deed void, but a miscalculation, a mistake 
Qf any unintentional error would not have that effect. As the 
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judgment is to be reversed, the next judgment for the plaintiff 
below, if any, can avoid the error assigned as to the present 
judgment. The present judgment is for the negroes only, 
without saying anything as to their value, if they cannot be had. 
This error was to the prejudice of the plaintiff below, but the 
legal forms had better be pursued. 

Let the judgment be reversed and the cause remanded. 





DONNELL vs. JONES et At. 


1. In an action by partners in a mercantile firm to recover damages for the 
wrongful and vexatious suing out of an attachment against them, in 
consequence of which their credit was destroyed and their business bro- 
ken up, the record of the attachment and proceedings thereon is proper 
evidence to be submitted to the jury. 

2. In such action, proof of the loss of probable profits, consequent upon 
the seizure of the plaintiffs’ goods under the attachment, although such 
loss does not furnish the measure of damages, is nevertheless proper to 
go to the jury to aid them in arriving at a correct conclusion as to the 
injury sustained. vi 

3. Where a bill of exceptions admits of two constructions, that will be 
adopted, which is most favorable to the regularity of the judgment. 

4. So, where it appears that proper charges were prayed for, and the bill 
of exceptions dues not show that they were refused, it will be intended 
that they were given by the primary court. 

5. Where the court gives an improper charge, but, before the jury retire, 
corrects it, and instructs them to disregard it, such charge furnighes no 
ground for the reversal of the judgment. 

6. Under a declaration, which avers the wrongful and vexatious suing out 
of an attachment and the seizure of the goods of the plaintiffs, whereby 
they have lost the advantage and benefit of their business as merchants, 
been furced to abandon the same, and been “ wholly ruined in their cir- 
cumstances,” &c., the plaintiffs may recover the actual injury done to 
the goods by their seizure under the attachment. 

7. In an action for wrongfully and vexatiously suing out an ancillary at- 
tachment, a fraudulent assignment, made by the debtor three days after- 
wards, cannot justify the defendant, unless the fraudulent intent on the 
part of the debtor existed at the time the attachment issued. 
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Error to the Circuit Court of Autauga. Tried before the 
Hon. John D. Phelan. 


Tuts was an action on the case by the defendants against the 
plaintiff in error to recover damages for the wrongful and vex- 
atious suing out of an ancillary attachment. The plaintiffs 
proved on the trial that on and before the Ist day of January 
1845, they were partners and merchants in the city of Mont- 
gomery and were in good credit, both in said city and in the 
city of New York, where they had been in the habit of purchas- 
ing their goods; that on the said 1st day of January the defend- 
ant sued out a writ against them returnable to the spring term 
1845, of the Circuit Court of Montgomery county, to recover 


the amount due by them on two promissory notes, and after-- 


wards on the same day and on the same demands sued out an 
ancillary attachment, which was Jevied on their goods. ‘The 
plaintiffs then offered in evidence a transcript of the writ of attach- 
ment and proceedings thereon, to which the defendant objected 
on the ground that under the pleadings the testimony was irrel- 
evant, but the court overruled the objection and the evidence 
was allowed to go to the jury. In connection with this the 
plaintiffs read in evidence a statement, which by consent was to 
be received as testimony, made by Hughes & Brame, deputies 
of the principal sheriff, showing the levy and seizure by them 
of the plaintiff’s goods under the attachment, and their acts in 
respect thereto. The plaintiffs proved that before the issuance 
of the attachment they were in good credit in Montgomery and 
New York, did a large business, and had a good run of cus- 
tomers ; that their stock of goods on hand at the time of the levy 
was worth about twenty-six thousand dollars; and that by the 
levy of the attachment their credit was destroyed and their bu- 
siness entirely broken up. They then offered to prove by Wm. 
B. Belt and Cyrus Phillips that the profits made on goods sold 
in Montgomery about the 1st of January 1845, was from fifty to 
sixty per cent. To this evidence the defendant objected, but 
the court overruled the objection and permitted the testimony 
to be given to the jury. The defendant showed that on the 3d 
day of January 1845, the plaintiffs made a general assignment 
and in connection therewith proved some circumstances, tend- 
ing to cast a suspicion on its fairness. The court in respect to 
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the damages charged the jury in substance, that if the circum- 
stances satisfied them that the act of the defendant in suing out 
the attachment was wrongful merely and not malicious, the 
plaintiffs were entitled to recover such damages as were the 
natural and direct effect of the suing out and levy of the attach- 
ment—such as loss of credit, stoppage of business, injury to 
goods, and to the extent of the actual injury done, and no 
more; and the court proceeded to illustrate by example the 
mode by which the jury should estimate the value of credit. 
The defendant excepted to the charge of the court, whereupon 
the court, at the suggestion of the plaintiffs’ counsel, withdrew 
from the jury, before they retired, and instructed them to dis- 
regard, that part of the charge, explaining and illustrating the 
mode in which they should arrive at the value of credit, and to 
this action of the court the defendant also excepted. A number 
of charges were asked by the defendant, but with the exception 
of three or four, the record no where shows whether they were 
given or refused. ‘The only one asked, which does not involve 
the same question embraced by the objections to the evidence 
or the affirmative charge of the court, is the 9th, and which is 
in the following words: “Ifthe jury believe the assignment 
was fraudulent, then they should find for the defendant,” which 
charge the court gave with the addition, ‘if the fraudulent in- 
tent existed at the time of the issuance and levy of the attach- 
ment.” The rulings of the court are now assigned as error. 


Betser & Harrts, and Evmore & Yancey, for plaintiff: 

1. The declaration is for general damage to “credit and 
reputation” of plaintiffs, as a firm, and loss of “ use, benefit and 
advantage of their business, and forced to abandon it.” It 
contains no averment of special damage.—Donnell v. Jones et 
al. 13 Ala. 509. 

2. Injury done to the goods of plaintiffs could form no crite- 
tion of damage in this case, as none such is avered in the decla- 
ration ; and such is not the natural and proximate result of the 
issuance and levy of the attachment.—1 Chitty Plead. 396-399; 
2 Greenl. on Ev. §§ 250, 89, 254, 420; Sedgwick on Dam. 77- 
8; Seborn v. Lively, 1 Gallison, 314-325; Blanchard v. Ely, 
21 Wendell, 342; Deyo v. Waggoner, 19 Johns. 241; Loftin 
y. Williams, 16 Pickering, 64. 
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3. Proof of average profits on goods sold by other merch- 
ants, not evidence by which to estimate damages in this case— 
Ist, because such would be a special damage, and none such is 
avered in declaration: 2d, because not evidence to prove pro- 
fits made by plaintiffs—Donnell v. Jones et al. 13 Ala. 513- 
509; 2 Chitty Plead. 641. 

4. If the attachment was only sued out wrongfully, and there 
was no proof of actual injury sustained, either to credit and repu- 
tation or to business of the plaintiffs, then they were entitled but 
to nominal damages.—Sedgwick on Dam. 53-57-8. 

5. If the plaintiffs were insolvent before the issuance and levy 
of the attachment, they were not entitled to credit; and hence 
no damage could be done to their credit or business. 

6. If the assignment made by plaintiffs was fraudulent, plain- 
tiffs were not entitled to nominal damages. The qualification 
given by the court, that this was true only, if the intent to exe- 
cute the assignment existed at the date of the affidavit, was im- 
properly given. 

7. The damages must be wholly attributable to the act com- 
plained of.—1 Starkie on Slander, 205; 2 ib. Evidence, 466-64. 
The loss of profits, therefore, cannot be recovered in this action, 
as the assignment was in part the cause. Sales were uninter- 
rupted till the assignment. General damages are such as the 
law implies. Special damages are such legal and natural con- 
sequences, as the law does not necessarily imply.—1 Chitty 
Plead. 395. The law will not give damage for an injury to that, 
which one is in wrongful possession of —1 Smith’s Lead. Cases, 
302-4; Ashley v. Harrison, 1 Esp. Rep. 48; Armstrong v. 
Remy, 5 Wend. 


TuorinctTon, for the defendants. 


CHILTON, J.—The principal poiats which arise in this 
ease, we conceive are fully settled by the previous decision of it 
to be found in 13 Ala. 490. We there attempted to show the 
distinction between general and special damage, and to point out 
the damage which, under the declaration in this case, constitu- 
ted the particular subject of inquiry and compensation. We 
there held that it was competent for the plaintiffs to prove the 
general loss of their mercantile credit, the stoppage of their joint 
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business, and the prevention of their sales. These we consid- 
ered and still regard the natural and proximate results of the 
acts complained of, and they-are avered in the declaration in 
aggravation of the damage, consequent upon the wrongful and 
vexatious suing out of the attachment, upon the ground that the 
plaintiffs below were about fraudulently disposing of their proper- 
ty, and the levy and seizure of their goods. Guided by the prin- 
ciples then laid down, it is perfectly clear that the Circuit Court 
properly permitted the plaintiffs below to prove the issuance of 
the attachment, the levy made under it upon the goods of the 
firm, and the subsequent disposition of the levy, as is shown in 
the written statement as to what the witnesses Hughes and Brame 
would prove, which by consent of the respective counsel was sub- 
stituted in lieu of their examination in court. This proof con- 
forms to the allegations of the declaration, and tends to prove the 
actual damage the plaintiffs sustained. 

The plaintiffs allege that by reason of the wrongful issuance 
of the attachment and seizure of their goods they were forced to 
give up their business as merchants in the city of Montgomery, 
and that this, with the loss of their credit and the expense of de- 
fending against the attachment, has injured them to the-amount 
of twenty thousand dollars. How shall the jury arrive ata 
knowledge of their actual loss? What have they lost as a con- 
quence of the seizure of their goods and stoppage of their busi- 
ness. The answer plainly is the nett profit which they would 
have made upon their goods but for the wrongful act of the 
plaintiff in error. But it is insisted by the counsel for the plaintiff 
in error, that the loss of profits is not the subject of compensa- 
tion, and we are referred to Sedgwick on Damages, p. 78, who 
says, “that both the English and American courts have general- 
ly adhered to this denial-of profits as any part of the damages 
to be compensated, and that whether in cases of contract or of 
tort.” The author cites 1 Gall. Rep. 314; 1 How. U.S. Rep. 28. 
In the first, Judge Story rejected the item of profits on a voy- 
age in an action for an illegal capture, and in the latter, the Su- 
preme Court of the United States, per Taney, C. J. held, in a 
case of collision between two vessels, that the owner of the in- 
jured vessel could not recover for profits on the voyage broken 
up by the accident. ‘These cases are predicated upon the doc- 
trine which obtains in cases of insurance, which is, that the in- 
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sured cannot recover for the loss of probable profits at the port 
of destination, and that the value of the goods at the place of 
shipment constitutes the true criterion of damages. Without 
venturing to question the correctness of these decisions, we 
think the principle settled by them does not apply to the facts of 
the case before us. Here, unless the plaintiffs can be allowed 
to show the character of the business in which they were engaged, 
and the ordinary profits accruing upon such business, what aid 
shall the jury have im estimating the damage they have sustained? 
‘Now we would by no means say the jury should make the sup- 


posed profits, which they had lost, the meusure of damages. All ° 


we design to affirm is that proof, tending to establish such loss 
as a consequence of the levy of the attachment, may properly go 
before the jury to serve as some guide for them, in the exercise 
of their discretion, im estimating the loss. The cases cited by 
Mr. Sedgwick, p. 90, et seq. we think, sustain this view. In 
White v. Moseley, 8 Pick. R. 356, which was an action of tres- 
pass for breaking down a mill dam, the diminution of the plain- 
tiff’s profits on account of the interruption of the mill was al- 
lowed to be recovered. A similar principle was raled by the 
Supreme Court of Vermont in Clifford v. Richardson, 18 Ver. 
R. 620. The court say, “the loss of the use of the mil! whether 
‘ wholly or partially &c, are within the direct allegation of dam- 
. age and injury contained in the count, and cannot be regarded as 
a remote or collateral damage for which there is no remedy.” 
In Tarleton v. McGawley, Peake, N. P. Cases 205, Lord Ken- 
yon even went so far asto hold that an action lay for firing on 
‘the negroes on the coast of Africa, thereby deterring them from 
trading with the plaintiff, whereby he lost the profits of their trade; 
and this case is cited with approbation by Mr. Sedgwick, p. 90, 
who says, it may well be doubted whether the language of some of 
the American cases has not pushed the rule beyond the true 
‘line. The case of Ingram v. Lawson, 6 Bing. N. C. 212, cited 
by Mr. Sedgwick, p. 91, fully sustains the view we have taken. 
That was an action against the editor of the Times, for having 
published a libel, stating that a certain vessel, of which the plain- 
tiff was master and owner, was not seaworthy &c. The jury 
‘were instructed that with a view to estimating the damages, they 
might look to the nature of his business and his general rate of 
‘profit. This was held to be correct. Coltman, J. said “with 
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respectto the damages, the jury must have some mode ofestimating 
thern, and they would not be in a condition to do so, unless they 
knew something of the plaintiff’s business, and the general re- 
turn from his voyages.” The evidence, says Mr. Sedgwick, was 
admitted not as a measure of damages but as a guide for the jury 
in exercising their discretion.—see, also, 23 Wend. 425; 9 ib. 
325; 18 Pick. R. 78;17 Wend. 71. When this case was pre- 
viously before us, we said that injury to the joint credit of the 
plaintiffs, injury to their goods, the stoppage of their business, 
and the prevention of their sales, were proper subjects of inqui- 
ry for the jury, and constituted legitimate sources of damage.— 
13 Ala. 509. Under that decision, and the cases above refer- 
red to, we think the proof of Phillips and Bell was properly re- 
ceived, not as affording a measure of damage, but as furnishing 
to the jury, who must in the absence of all proof of the kind re- 
main in utter darkness as to the damage sustained, some light on 
the subject, guiding them at least to some extent in forming a 
correct idea of the injury sustained. The position that such 
proof tends to establish injury, not specified in the declaration, 
cannot be sustained. This was settled by us in the former de- 
cision, and we are, upon a re-examination of the case, better 
than ever convinced of the correctness of that opinion. 

In regard to the bill of exceptions, and what is shown by it, 
we have but to say that we have time and again held, the party 
complaining of error must affirmatively show it; that when we 
are called upon to construe a doubtful bill of exceptions, that 
construction will be adopted which is most favorable to the reg- 
ularity of the judgment; in other words, when intendments are 
to be made, they will be against the party excepting, and in fa- 
vor of the judgment. This being too well settled to be contro- 
verted, we are bound to consider those charges stated in the bill 
of exceptions, and which do not appear to have been refused, 
as given by the court. The court also had the right, either on 
the motion of the counsel or mere motu, to correct or modify a 
charge which he had given to the jury, and it would be highly 
mischievous in its consequences, if such right did not exist. It 
cannot be tolerated that a casual or unguarded expression falling 
from the court, and which upon a moment’s reflection the court 
sees is wrong, and corrects before the jury, should operate a re- 
versal of the cause. We must intend that the jury were not in- 
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fluenced by the erroneous charge which the court afterwards tells 
them in plain and direct terms to disregard. We think also, that 
the actual injury done the goods of the plaintiff by the levy upon 
and seizure of them, may well be recovered under thi declara- 
tion. 

_ We have fully considered the other points raised in the ar- 
gument of this case, but as they are, in our opinion, concluded 
by what we have said in this, and the previous opinion, pro- 
nounced in this cause, we should be but repeating what we have 
before said to notice them particularly in this place. 

As to the effect of the assignment made by R. Jones & Co., 
three days after the issuance of the attachment, the court very 
properly held that even its fraudulent execution could not justi- 
fy the suing out of the attachment three days previous to its 
execution, unless the intent existed at the time the attachment 
was sued out. Clearly, if at the time the attachment was sued 
out, no good cause existed for a resort to such extraordinary 
process, the isssuance of it was wrongful. Ifa ground for an 
attachment is shown to exist a few days after its issuance, this 
may afford some evidence that the party contemplated it at the 
time, but this is not the effect of the charge asked upon the 
subject. 

Upon a careful review of the whole case, we feel satisfied that 
there is no error in the record, prejudicial to the plaintiff in er- 
ror, and that the charges given were as favorable, and some of 
them perhaps more so, to the plaintiff in error, than the law 
would justify. Let the judgment be affirmed. 





BOHANNON ws. CHAPMAN, Apm’r. 


1. Where the cause of action accrues in this State, six years’ adverse pos- 
session of a chattel within its jurisdiction, by some one, against whom suit 
can at any time be brougit, is necessary to bar an action of detinue for 
its recovery. 

2. An error that does not operate to the injury of the party complaining 
furnishes no ground for reversing the judgment. 
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Error to the Circuit Court of Montgomery. Tried before the 
Hon. Samuel Chapman. 


TuHis was an action of detinue, instituted on the 31st Decem- 
ber 1844, by the defendant in error, as the administrator of Susan 
R. C'ough, deceased, against the plaintiff in error, to recover a 
certain slave named in the pleadings. The declaration contains 
two counts. The first is on a bailment, and alleges the delivery 
of the slave by the plaintiff’s intestate, in her life-time, to the 
defendant, the refusal to re-deliver to said intestate before her 
death, or to the plaintiff as her administrator since, and the un- 
just detention of the slave from the latter. The second count 
avers the less of the slave by the plaintiff’s intestate, in her life- 
time, the finding by the defendant, the refusal to deliver on re- 
quest, either to the intestate or her administrator, and the unjust 
detention of the slave from the administrator. The defendant 
relied on the pleas of non detinet and the statute of limitations 
of six years. The facts disclosed by the evidence, introduced 
by the plaintiff on the trial, are as follows: The slave in con- 
troversy was the property of one Mallett, at the time of his death, 
and soon after went into the possession of the plaintiff’s intes- 
tate, who was a daughter of the said Mallett, as a part of her dis- 
tributive share of her father’s estate. About the 1st of February 
1836, Randolph Mallett, a brother of the plaintiff’s intestate, 
and who resided in Mississippi, went to the house of the said 
intestate in Macon county, during her absence from home, and 
took the slave off with him to the State of Mississippi, where 
the slave remained until the latter part of the year 1838, or the 

first of 1839. Randolph Mallett having died in Mississippi in 
- 1838, his administrator, Baker Mallett, took the slave into his 
possession and retained him until the period last named, when 
he sent him by his brother, Isaac N. Mallett, to this State, to be 
sold as the property of Randolph Mallett’s estate. He was sold 
at public aution, and purchased by Isaac N. Mallett, who re- 
tained possession of -him in this State from that time until the 
fall of 1840, when he sold him to Young F. Bohannon. The 
slave remained in this State as the property of Young F. Bohan- 
non until January 1843, when the said Bohannon removed to 
Texas, taking the slave with him. In the summer or fall of 
1843, said Bohannon died, and‘in December of the same year, 
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the slave was brought back to this State and has since been in 
the possession of the defendant, who has during the whole time 
been a resident citizen of Alabama. The defendant demurred 
to the evidence, and the plaintiff joined therein—wheseupon 
the court rendered judgment for the plointiff; and this is now 
assigned as error. 


J. P. Sarroxp, for the plaintiff in error. 
Semp e, for the defendant. 


DARGAN, C. J.—When this cause was here at 2 previ- 
ous term, we held that a plaintiff in an action of detinue had 
six years, within whieh he might sue in the courts of this State, 
where the cause of action accrued here, and that the time the 
defendant was absent from the State, whilst the statute of limi- 
tations was running, must be deducted in computing the time 
necessary to form the bar.—Bohannon v. Chapman, 13 Ala. 641. 
That the defendant herself has always resided in the State af- 
fords her no protection, for in aseertaining the time, during 
which suit could have been brought, we must deduct the time, 
that those, through whom she claims, have been absent from the 
State and could not be sued. There must be an adverse pos- 
session of a chattel for six years within this State, in order to 
give a title by the statute of limitations. Thus, if A. converts a 
chattel of B. and removes without the State, and afterwards re- 
turns and sells it to C., when C. is sued, he can add to bis own 
possession only the time that A. held it adversely in this State, 
deducting the time he was absent. Applying this rule to the 
evidence, to which the defendant demurred, it is clear that the 
bar was not complete when the suit was brought. ‘Ihe cause 
of action accrued first against Randolph Mallett, who took the 
slave from the possession of the plaintiff’s intestate in February 
1836. He, however, went directly to Mississippi, carrying the 
slave with him, and has never since returned te this State.— 
About the first of November 1838, as we infer from the evi- 
dence, Isaac N. Mallett brought the slave back to Alabama and 
had him in possession, until the fall of 1840, when he sold him 
to Young F’. Bobannon. In January 1843, Bohannon, through 
whom the defendant claims title, went to Texas, carrying the 
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slave with him, and there died in June of the same year, and 
the slave returned to Alabama in December 1843, and went in- 
to the possession of the defendant. The suit was commenced 
on the 31st of December 1844. Now if we allow a month from 
the time Randolph Mallett took the slave until he reached Mis- 
sissippi, and add it to the time when Isaac N. Mallett returned 
with tMe slave in the fall of 1838, and then deduct the time that 
Bohannon was absent from the State until his death, we will 
find the time, during which Randolph Mallett, Isaac N. Mallett, 
Bohannon, and the defendant have had the adverse possession 
of the slave in this State is less than five years and ten months. 
There had not been an adverse possession of the slave for six 
years, deducting the time the parties in possession were absent 
from the State. It is true, that this construction of the statute 
may in some cases enable a plaintiff to recover of the vendee, 
when the action would be barred against the original wrong- 
doer. Thus, if A. convert the chattel of B. and retain the ad- 
verse possession for five years, and then sell it to C., and C. 
should leave the State, A. remaining in it, C. may be sued after 
he returns, although the remedy against A. might be barred. 
It must be borne in mind that the owner had one year from the 
time of the purchase of C., within which to commence suit 
against him, and C.’s leaving the State cannot deprive him of 
this right, but the time of the absence of C. from the State must 
be deducted; otherwise we should hold that the time, during 
which some defendants may be abseut from the State, is not to 
be deducted in computing the bar. ‘This it appears to me 
would be contrary both to the letter and intention of the act.— 
Clay’s Dig. 327, § 84. We think the court correctly rendered 
. judgment on the evidence in favor of the plaintiff. This view 
also shows that the court did not err in overruling the demur- 
rer to the plaintiffs replicatidns to the third and fifth pleas. 

But it is insisted that the court ought to have visited the de- 
murrer to the replication to the sixth plea back upon the first 
count in the declaration, as this count was defective. We do 
not think it necessary to examine the sufficiency of the first 
count, for if it were admitted that the court should have sus- 
tained the demurrer as to this count, yet the second count is 
clearly good, and the evidence fully sustains it, The judg- 
ment would, therefore, have been the same, had the court held 
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the first count insufficient. If this was an error it did not in- 
jure the defendant, nor in the slightest degree affect the judg- 
ment that was rendered. 

Let the judgment be affirmed. 





FLOYD ws. FOUNTAIN, Guarp’n, 


1, A bill of exceptions, without the seal of the presiding judge, does not 
conform to the requirements of the statute and cannot be regarded as a 
part of the record. 


Error to the Orphans’ Court of Conecuh. 
Warts and Jackson, for the plaintiff in error. 
Betuser and Harris, for the defendant. 


PARSONS, J.—We cannot look to the questions supposed 
to be presented by a bill of exceptions, for the reason that the 
instrument relied on, as a bill of exeeptions, cannot be received 
as such. ‘The act that regulates the mode of taking bills of ex- 
eeptions is im the following language. ‘‘Ifin the trial of any cause, 
either the plaintiff or defendant shall think himself agrieved by 
the direction or decision of any Judge of any of the courts of 
this State, the party so considering himself agrieved may in per- 
son or by his counsel tender to the judge, giving such direction 
or decision, a bill of exceptions to his opinion, stating the points 
wherein he is supposed to err, and the said judge shall be bound 
to sign and seal the same, and said bill of exceptions so signed 
and sealed shall be considered a part of the record of the cause. 
—Clay’s Digest, 307. Under this act, we think it manifest that 
the bill of exceptions itself must show that it was both signed and 
sealed as such by the presiding judge. These are the requisites 
prescribed by the statute, and if we can dispenre with one, we 
may well dispense with the other. If we could say that a bill of 
exceptions was good without-a seal, when the act requires one, 
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we could also, with the same propriety, say it need not be sign- 
ed by the judge, and thus by dispensing first with one, and then 
with another requisite, a bill of exceptions might be held good 
that had neither of the legal requisites of one. The act requires 
that a bill of exceptions must be both signed and sealed by the 
presiding judge, and we, when the question is made as to the 
sufficiency of the exceptions, cannot require less. What shall 
be considered a sufficient seal, is not the question here raised, 
for there is no pretence for saying that the instrument contains 
the slightest evidence of an intention to seal it on the part of the 
judge. It is altogether without a seal, and cannot be consider- 
ed as part of the record. 

It is admitted by counsel that Fountain was duly appointed 
guardian of the minor heirs of Peter E. Coleman, deceased, and 
therefore there is no question we can examine, the bill of ex- 
ceptions being excluded. Let the decree be affirmed. 


BEVERLY et ats. vs. STEPHENS. 


1, When the judgment entry recites, that the cause had been “transfered 
from the United States Circuit Court for the Fifth Judicial Circuit and 
Southern District of Alabama to this court, by the consent of parties, 
and now on this day came the parties by their attornies, and by the 
agreement of the parties, the award of the arbitrators made in this case, 
tugether with the stipulations and the agreements extending the time 
for the completion of said arbitrati»n, are filed and made a part of the 
record in this case,” it will be intended that such recital is true, and that 
the court rendering the judgment had rightful jurisdiction of the cause. 

2. Attornies at law may submit matters in litigation in a cause, in which 
they are engaged, to arbitration, and conseat of record that the award 
be made the judgment cf the court. 


Error to the Circuit Court of Mobile. Tried before the 
Hon. John Bragg. 
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to render it intelligible. 








Lomax, for the plaintiffs in error: 

No omission or irregularity in the proceedings in the Circuit 
Court can be supplied by intendment.—Brown v. Wheeler, 3 
Ala. 287; 8 Port. 360; Allums et al. v. Hanley, 8 Ala. 586 ; 
15 ib. 81; 14 ib. 573. The first introduction of the cause into 
the Circuit Court was the rendition of the judgment. The re- 
cital in the record is no evidence that the suit was transfered to 
that court.—Saunders v. Morse, 3 How. (Miss.) Rep. 101.— 
When the suit was discontinued from the U. States Court, it 
could only be revived by new process. Had the suit been re- 
gularly pending in the Circuit Court, judgment could not thus 
lave been had on the award, the reference not being made a 
rule of court.—Searborough v. Renolds, 12 Ala. 262; 1 Steph. 
Nist Prius, 35-42; 2 Chitty’s Prac. 77; Russell on Pows of 
Arb. 57-89; Owen v. Hurd, 2 Term Rep. 643; Lessee of Bar- 
nett v. Eckford, 4 Wash. Cir. Ct. Rep. 325. These agree- 
ments do not appear to be made by attornies of the court. 

Botts’ assent, if implied, cannot affect the other defendants. 
Story on Part. 179, and 1 Steph. 59, and references. 

The judgment cannot be sustained as a judgment by confes- 
sion. Such authority can only be confered by warrant of at- 
torney under seul, and the record at least must show that it was 
exhibited and proven to the court.—See Hodges etal. v. Ashurst, 
2 Ala. 301, and Bissell v. Carville & Co. 6 ib. 503. 


Hamitton, for the defendant: 

1. The judgment of the court was rendered by consent of 
parties. This court nay well presume the judgment below to 
have been by consent of parties in open court. ‘To all intent it 
was a judgment by confession, and no writ, declaration or for- 
mal suit, was necessary.—-2 Ala. 301; Minor’s Rep. 92-19-125. 

2. The action of an attorney in a cause is binding on his cli- 
ent.——1 Salk. 86; 6 Johns. R. 296;.3 Porter R. 269; 11 Ala. 
818. The maxim, “Consensus tollit errorem,” applies.— Broom’s 
Legal Maxims, 59, (50 Law Lib.) 

3. The agreements made by counsel and by the parties, are 
refered to in the judgment entry and made a part of the record, 
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and will be looked into by this court, if necessary—(2 Ala. 301; 
9 ib. 127)—and by theSe there appears to have been a suffi- 
cient submission. 

4. An attorney may submit a cause to arbitration, and may 
extend the time.— Watson on Awards, 79, (59 Law Lib.); 7 
Cranch Rep. 449; 16 Mass. R. 396; 12 ib. 47. 

_5. The statutory mode provided for an award does not de- 
prive parties of the right to submit their differences in any other 
way.—I1 Ala. 278. 

6. If there was any objection to the award, it should have 
been made before the judgment. But the judgment is by 
consent.—9 Ala. 128. 


CHILTON, J.—1. It is insisted on the part of the plain- 
tiffs in error, tlrat the record in this case shows no suit or 
ether proceeding pending in the Circuit Court, on which a 
judgment could be rendered against them. We do not think 
this objection is sustained by the record. It is true the pro- 
ceedings were commenced in the Circuit Court of the United 
States, holden at Mobile, but the record shows that, by consent, 
the cause was transfered to the Circuit Court, where the judg- 
ment was rendered. This is not only shown by a recital in the 
judgment entry, but it sufficiently appears by the agreement of 
the counsel refering the cause to arbitrators, and an agreement, 
signed by the attornies of the defendants below, extending the 
time for the arbitrators to make their award, which agreements 
are made parts of the record, as appears by the judgment entry. 
This court is constantly called upon to sustain judgments up- 
_ on the presumed verity of recitals in judgment entries.—Bar- 
ney v. Bush, 9 Ala. 345; Ib. 368; Spence v. Rutledge, 11 ib. 
590; 15 ib. 841; 16 ib. 140; Ib.695. The case of Saunders v. 
Morse, 3 How. (Miss.) Rep. 101, cited by the counsel, is not 
in point. There the jurisdiction of the court, to which it was 
alleged the venue had been changed, was attempted to be sus- 
tained by the certificate of the clerk that the cause had been 
transfered by change of venue. [ct is clear that such certificate 
formed no part of the record, and could not be looked to.— 
Such is the uniform practice. 

2. The cause then being properly before the Circuit Court 
of Mobile, we are unable to perceive any error in the record. 
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The attornies on each side submit the matter in dispute to arbi- 
tration, and their submission, with the award of the arbitrators 
regularly made out,is filed in court and made part of the record, 
and the award thus made out and returned is made the judg- 
ment of the court, the partics by their attornics appearing in 
court and agrecing thereto. ‘There was no application made to 
open or set aside this judgment, and there is not any evidence 
showing that the attornies acted in the matter, without full con- 
sent and authority on the part of their clients. No objection 
whatever was made to the award in the court below, and if the 
attornies in a cause can submit the matters in controversy to ar- 
bitration, and consent that the award be made the judgment of 
the court, then there is an end of this case. 
Mr. Russell, in his treatise on the Powers and Duties ‘of Ar- 
bitrators, page 32, says, “Attornies and solicitors are agents 
who are clothed with peculiar powers of affecting their clients’ 
_ interests. Where a person has given an attorney any general 
authority to act for him in legal proceedings, the courts have 
, always been inclined to hold him bound by bis attorney’s acts, 
and yield with reluctance to any complaint that the attorney has 
ucted beyond or contrary to the authority given him, in consent- 
ing to a reference.” It seems to be well settled in’ England, 
that attornies, engaged in the management of a cause, have 
power to submit it to arbitration—(Watson on Arbitration, &c. 
79; Bacon’s Abr. tit. Arbitrament, &c. c.)—where it is said no 
special authority is required for that purpose. ‘The American 
authorities are not altcgether so uniform, but the decided weight 
of authority is in favor of the power.—See Denton v. Noyes, 6 
Johns. Rep., (per Kent, C. J.,) 300; 1 Dall. 164; Holker et al. 
v. Parker, 7 Cranch, 436; 1 Monr. 377; 16 Mass. Rep. 396— 
see the English cases cited by Russel & Watson, supra. We 
think the better opinion is, that attornies may submit matiers in 
litigation in the cause, in whieh they are engaged, to arbitration, 
and consent of record thut the award may be made the judgment 
of the court, as in this case. It was early settled by our prede- 
cessors, that an attorney may suffer judgment by confession, 
without exhibiting any warrant, if he appear in the cause.——Hill 
v. Lambert et al. (Minor’s) Ala. R. 91; Ib, 19; Ib. 125. And 
the appearance of counsel for a party has uniformly been held 
to dispense with service of process on the party himself, and 
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this, whether the attorney was employed or not, if the record 
shows an appearance,—the remedy in such case being against 
the attorney for his unauthorised act.—See Gilbert v. Lane, 3 
Port. Rep. 267; Bissell et al. v. Carville & Co. 6 Ala. R. 503. 
So also, his solemn admissions made in the progress of the trial 
are binding upon his client.—Stack & Moore v. Kenan’s Ex’rs, 
11 Ala. 820. In the case before us, the counsel for the de- 
fendants below consented of record, upon the trial, that judg- 
ment might be entered for the plaintiff, which was accordingly 
done. Now without stopping to inquire whether the authority 
-of an attorney to submit to arbitration extends to the vacation 
between the courts, or may only be exercised in court, we think 
the acceptance of the award, and the consent in court appear- 
ing of record, that it be:made the judgment of the court, is al- 
together-sufficient, and as effectual to bind the defendants, as if 
the award had strictly conformed to the statute. Any other 
decision would embarrass the administration of justice in our 
courts, and constantly devolve upon them the necessity of in- 
stituting inquiries into the authority of attornies. Besides, it 
would deprive attornies at Jaw of that discretion reposed in them 
‘for the benefit of their clients, the proper exercise of which 
rarely fails to advance the interest ef suitors, while it facilitates 
the business of the courts. If they transcend their authority, 
the law does not leave the injured client remediless, but, in most 
cases, arms him with effective summary means of redress.— 
This observation is not, however, suggested by any thing ap- 
pearing in this case; as there is nothing whatever tending to 
show that the counsel, engaged in the cause in the court below, 
transcended their authority, or contravened the wishes of their 
clients. Indeed, as to one of them, (Botts,) the record shows 
expressly the reverse, for he is a party in proper person to one 
of the agreements providing for the arbitration, and signs for the 
other defendants. We lay no stress, however, upon what he 
has done in the matter of the reference, since in our opinion, 
the judgment is good, without regarding it. The cases re- 
fered to by the counsel for the plaintiffs in error, of Hodges et 
al. v. Ashurst, 2 Ala. 301, and Bissel v. Carville, 6 ib. 503, are 
cases, where judgments were confessed, as shown by the en- 
tries of record, underauthority purporting to have been confered by 
powers of attorney, which were not, however, made portions of 











706 | ALABAMA. 
Strong’s Ex’rs v. Brewer. 








the record; yet, being recited in the judgment entries, it was 
held, that the judgments were correct. The principle of these 
decisions does not militate against the authority of an attorney 
to Consent, upon the hearing of the cause, that judgment may 
go against his client for a certainsum. We see no difference 
in principle in permitting a judgment to be rendered, as it was 
here done, and the attorney’s withdrawing a plea and permitting 
judgment to be entered nil dicit. 

Our conclusion is, that the judgment of the Circuit Court 
must be affirmed. 


STRONG’S EX’RS os. BREWER. 


1. The mark of a party to an instrument, like his hand-writing, may be 
proved by a witness, who is sufficiently acquainted with it, as to be able to 
testify that he believes it to be his. 

2. J. 8. executed to W. S. a deed of gift of all his property,-botb real and 
personal, and W. S., at the same time, executed to J. S. a bond, condi- 
tioned that he would let him retain possession of the property during his 
life and the life of his wife, or until xe should think proper to make a di- 
vision of said property among his children. J. S., subsequently, whilst 
living in the State of Missvuri, made a deed of gift of a portion of the pro- 
perty, consisting of slaves, to one of his daughters and her husband, who 
at the same time executeda bond, binding themselves to hire said slaves 
to him during his life and the life of his wife. Hild— 

1. That the deed of gift from J. S. to W. S., and the bond from W. S. to 
J.S., constitute parts of one and the same transaction, and must be 
construed together in ascertaining the intention of the parties. 

2. That thus construed, it is clear, that J. S. intended to reserve tu him- 
self a life estate in the property, with power to defeat the title of W. 
§, at any tims, by a division of it among his children. 

5. That. there is no such repagnance between the deed, and the pow- 
er reserved in the condition of the bond, as will render the condition 
void, and vest the title to the property absolutely in W.S 

4. That the power reserved to J.S., there being no mode pointed out for 
its execution, couid be executed by deceased, with a stipulation that 
his donee should allow him to retain the possession during his life. 

5. That an absolute sale of the property to W.S , made subsequently to 
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the execution of the deed by J.S., to his daughter and her husband, 
could not defeat their rights, although such sale was founded on valua- 
ble consideration. 
3. The issue of a female slave, born curing the continuance of a life estate; 
belong to the remainder-man, upon its termination. 
4. The declarations of a donor, made subsequently to the execution of the 
deed of gift, are not admissible to prove it fraudulent. 


Error to the Circuit Court of Fayette. Tried before the 
Hon. Geo. Goldthwaite. ¥ 


Tue facts of this case appear sufficiently in the opinion of 
the court. 


J. L. Martin, for the piaintiffs in error—cited and relied on 
the following authorities for a reversal of the judgment: Brewer 
v. Strong’s Ex’rs., 10 Ala. 961; Scott v. Baber, 15 Ala, 182; 
Paysant v. Ware & Barringer, 1 Ala. 161. | 


Peck, for the defendant. 

1. The objection does not go the sufficiency of the proof 
to authorise the paper to be read to the jury, but, only to the 
mode of proving it. Ifthe witness was acquainted with the 
character of the party’s mark, from having often seen him make 
it, why not as well speak of it, as of aname? The mark of one, 
who is unable to write his name, is often as easily recognised 
as many signatures. The evidence, therefore, was not incompe- 
tent; the credit to be given to it was for the jury. 

2. The second and third exceptions may well be considered 
together, as both refer to the declarations of Johnson Strong, 
offered to be proved by the plaintiff in error, and excluded by 
the Court. ‘These declarations are alleged to have been made, 
after the execution both of the deed of 1812 and 1818, and 
were offered to prejudice the recovery of the defendant in er- 
ror. They were notmade in the presence of the defendant in error, 
nor was it proved that he knew they had been made. They were 
therefore, wholly incompetent to defeat the title of the defend- 
ant in error.—Julian et al v. Reynolds, et al. 8 Ala. 680, 684; 
1 Greenl. Ev., § 190; Roberson, adm’r. v. Devone, 2 Haywood, 
154. 

8. The remaining objections arise on the charges given to the 
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jury by the court, and asked to be given, and refused. These 
objections will be answered in the order in which they appear 
in the bill of exceptions; and first, the first charge relates to the 
construction given by the court to the deed of gift of Jobnson 
Strong, made to the testator of the plaintiffs in error, in the year 
1812, and the contemporaneous bond, executed by said testator 
to the said Johnson Strong, and to the deed of gift, made by 
the said Johnson Strong to the defendant in error and his wife, 
made in Missouri, in the year 1813, and the agreement made at 
same time by defendant ‘and his wife, to hire the slaves mention- 
ed in the latter deed of gift to Johnson Strong, during the life 
of the donor and his wife. The court, in saleinaes, charged 
the jury, that the first deed of gift and bond were to be con- 
strued as one transaction, and that by the bond, a right was re- 
served to Johnson Strong to defeat the estate of the testator of 
the plaintiffs in error under the deed of gift, by making a divi- 
sion of the property among his children, and that the deed of 
gift by Johnson Strong to defendant in error and his wife, with 
the contemporaneous agreement or covenant to hire the slaves 
was, as far as it went, considered with the other deeds made at 
the same time to his other children, a division or the property, 
and pro tanto, defeated the estate of the testator of the pleintiff in 
error, in the property so divided. The correctness of this charge 
is sustained by the following cases.—Seawell v. Henry, 9 Ala. 
26, 32; Scott v. Baber, 13 Ala. 182, and Elliott v. McClelland, 
at this term. Ifthis charge was properly given, then the three 
succeeding charges asked were rightfully refused. 

4. The next charge involves the question, if it can be said to 
be a question, who is entitled to the issue, the tenant for life, or 
the remainder-man. The plaintiffs in error requested the court 
to charge the jury, that the issue belonged to the tenant for life, 
which the court refused to do. The following authorities show 
that the court was right.—1 Haywood, 234; 3 Hawks Rep. 456; 
Wilks’ Adm’r. v. Geer, et al. 14 Ala. 437. The court also 
properly charged the jury, that the defendant in error had no right 
of action to recover the issue, during the life of the donee, who 
was also tenant for life. 

6. The last charge asked was properly denied. I was una- 
ble, on the trial in the court below, to see the drift of this charge, 
and I confess I am blind now, as I was then. It is perfectly clear 
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that Johnson Strong had a right to the possession and use of 
the slaves, during his life, and having this right, he might well 
sell it; he could not however, sell more, and having sold it to the 
testator of the plaintiffs in error, it is equally clear, he could not 
be guilty of an unlawful detainer, during the life of the said John- 
son Strong, but that, after the death of the said Johnson Strong, 
they may be charged as executors. This is the very question 
decided in this case, when it was here before.—Brewer v. Strong’s 
Ex’rs. 10 Ala. 961. 


DARGAN, C. J.—This was an action of detinue, brought 
by the defendant against the plaintiffs in error, to recover five 
slaves. Pleas non detinet, and statute of limitations. On the 
trial, a bill of exceptions was taken, which presents the follow- 
ing facts. In the year 1812, Johnson Strong made a deed of 
gift to his son William Strong, the defendant’s testator, of all his 
property, both real and personal, and at the same time took a 
bond from William in the penalty of six thousand dollars, condi- 
tioned that William Strong should let Johnson Strong, the do- 
nor, have the possession of the property, during his life and the 
life of his wife, or until Johnson Strong, the donor, should think 
proper to make a division of said property amongst his other lega- 
atees. The deed from Johnson Strong conveyed to William, 
together with seven other negroes, a negro woman named Poll, 
and her child, and it was shown that the slaves sued for were the 
children of Poll, and Nelly, who was her daughter. After the 
execution of this deed and bond, Johnson Strong removed to 
Missouri, and whilst there, in the year 1818, executed to Isaac 
Brewer and his wife, who was the daughter of Johnson Strong, 
a deed of gift, by which he conveyed to them the negro woman 
Poll and her two children, Gabriel and Hannah, and took from 
them an obligation, purporting to be signed by Isaac Brewer, 
and Elizabeth, his wife, by which they bound themselves to hire 
said slaves to Johnson Strong, during the life of himself and wife. 
This obligation was signed by Elizabeth Brewer, who could 
write, but it purported to be signed by Isaac Brewer, by making 
his mark in the shape of across, his name being written at length 
by some other person. ‘To prove the execution of this obliga- 
tion, the plaintiff introduced his son as a witness, who testified to 
the hand-writing of his mother, and also stated that he knew the 
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mark of his father, and the mark attached to the foot of the in- 
strument, he believed to be his father’s mark. The defendant 
objected to this mode of proving the instrument, on the ground 
that a mark, differing from an ordinary signature, could not be 
proved in the manner proposed, but the objection was overruled 
by the court. The general rule, which admits of proof of the 
hand-writing of a party, is founded on the reason, that in every 
person’s manner of writing there is a peculiar prevailing charac- 
ter, which distinguishes it from the hand-writing of every other 
person, and therefore, that one, who knows the hand-writing of 
the party, is competent to testify to it. ‘This kind of evidence 
too, like all other probable evidence, admits of every degree, 
from the lowest presumption to the highest moral certainty.— 
1. Phil. Ev., 484. The degree of weight to be attached to it 
depends not.only upon the character of the witness, but also upon 
the opportunity he has had of acquiring a knowledge of the par- 
ty’s hand-writing. It may be more difficult to acquire a knowl- 
edge of a simple mark, by which an illiterate man executes a 
deed, than the knowledge of the hand-writing of one, who can 
write his name in full, but we cannot perceive why it may not 
be done. In some instances, the peculiarity may be as strong as 
that which marks the characters of one who can write, and in 
other instances, not perhaps so great; yet in all, we apprehend, 
would be found something distinct and peculiar, which would 
enable one, who had frequently seen the party make his mark, 
to know it. Wecan, therefore, see no reason why one, who has 
frequently seen a party make his niark to deeds or other writings, 
and who can testify that he believes that be knows it, may not 
be permitted to prove the execution of a deed thus subscribed. 
We are somewhat surprised that we can find but one case iv 
which this question arose, and that is the case of George v. Sur- 
ry, 1 Mood. and Malk. 516, referred to in Cowen and [lill’s 
notes to Phil. Ev., vol. 3, 1323, in which it was held, that a wit- 
ness who had seen the party, whose signature he was called to 
prove, make her mark, might be permitted to testify to the exe- 
cution of the instrument. We do not think the court erred in 
admitting this evidence. It could not be rejected as illegal, but 
its weight was for the jury. The evidence also showed, that af- 
ter the execution of the deed in 1818, by which Johnson Strong, 
conveyed the slave Poll and her children to the plaintiff, he re- 
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moved to Alabama, and Jived for several years with his son Wil- 
liam, to who:n the deed in 1812 was executed; and that in the 
year 1833, they had a settlement of accounts for money advanced 
by William Strong in removing him, Johnson Strong, and his 
family, from Missouri. Upon this settlement, it was ascertained 
that Johnson Strong, the father, was indebted to William, his 
son, in the sum of seven hundred dollars, and in payment thereof 
he executed to him an absolute bill of sale to the slave Gabriel, who 
is one of the slaves sued for. Inthe year 1841, Johnson Strong, 
alleging that he was too old to have the care of property, had 2 
public sale, at which William purchased the slaves John and 
Nelly, and her child Mary, and took them into his possession, 
which he retained until his death. It was also shown that Wil- 
liam Strong, the son, died before Johuson Strong, and that upon 
the death of William, the slaves came into the possession of the 
defendants as his executors. It also appeared that the slave 
James was a son of Nelly, and was born after the death of Wil- 
liam Strong, and that Johnson Strong died in the year 1849. 
Upon this proof, the court charged the jury that the deed, exe- 
cuted by Johnson Strong in the year 1812, and the bond exe- 
cuted by William to him at the same time, constituted but one 
transaction, and jhat under the terms of the bond, executed by 
William Strong, Johnson Strong had the right to defeat the 
estate conveyed to William, by making a division of the proper- 
ty among the children of Johnson Strong, and that the execu- 
tion of the deed in 1818 to Isaac Brewer and wife, and the con- 
temporaneous covenant executed by them, was, so far as it went, 
a division of the property, and pro tanto, defeated the right of 
William Strong under the deed of 1812. The defendants re- 
quested the court to charge the jury that the bond of William 
Strong to his father deprived him of the right to retain posses- 
sion of the property, after he had made a division of it amongst 
his children, and also that it was void, as being repugnant to the 
estate conveyed by the deed of Johnson Strong to William, 
which charges the court refused to give. The defendants also 
requested the court to charge the jury that the plaintiff under the 
deed of 1818 took no right to the increase of Poll, which was 
also refused. ‘The court was further requested to charge the 
jary that if William Strong died before Johnson Strong, his fa- 
ther, then William in his life time was not guilty of an unlawful 
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detainer, and consequently the defendants were not chargeable 

as his executors, which was also refused, and the dibbidanes ex- 

pepted to the charge given, aud also to the refusal of the court 
e the instructions requested. 

"here can be no doubt but that the deed of 1812, executed 
by. Johnson Strong to his son William, and the bond, executed 
at the same time by William to his father, must be construed 

as parts of the same contract. In the case of Jack- 
son, ex dem. of Watson v. McKinney, 3 Wend. 233, a mother 
executed a deed of a house and lot to her two sons in fee, and 
took from one an instrument in writing of the same date, de- 
claring that the intention of the parties was that the grantor 
should hold and enjoy the property during her natural life—it 
was held that both instruments were parts of the same contract, 
and thus construed, the grantor had an estate for life in the 
premises. So in the case of Stephens v. Baird, 9 Cowen, 274, 
it is said that several instruments in writing, passing between 
the same parties at the same time, in reference to the same sub- 
ject matter, must be taken as parts of the same transaction, and 
make but one agreement.—See, also, Glassel v. Chapman, 13 
Ala. 50. In the case of Doe on the demise of Holman v. 
Crane et al., we said that it had so often been decided, that 
it is now the settled rule, that several instruments in writing, 
executed at the same time, between the same parties, in re- 
ference to the same subject matter, constitute but one agree- 
ment, and from all of them the intention of the parties must be 
gathered, in giving effect to the contract. Construing then the 
deed and the bond of 1812, executed by Johnson and William 
Strong, as one contract, what was the intention of the parties? 
It is manifest that Johnson Strong, the father, intended to re- 
serve a life estate to himself in the property, with a power to 
divide it amongst his children, as he might see proper. This 
division he had the right at any time to make, and he could well 
designate when his children should come into the actual pos- 
session of such part as he might see proper to allot to each. 
Nor is there such repugnance between the powers, reserved to 
the father in the condition of the bond, and the deed, executed 
by him to his son William, as will render the condition of the 
bond void, and vest the title to the property, conveyed by the 
deed of 1812, absolutely and unconditionally in him. By the 
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deed the property is conveyed to William Strong; by:the bond, 
the father, Johnson Strong, reserves a life estate, with the pow 
er of disposing of the property amongst his children only. If 
he failed to execute that power, upon his death, the property 
would pass absolutely and unconditionally to William Strong 
by the deed; but the execution of the power, reserved to the 
father, would. defeat the title of William. ‘This was the inten 
tion of the parties, and we can give full effect to it, without des- 
troying either instrument. Indeed they both constitute a con- 
tract, that the parties were capable of making, and, construed 
together, there is no inconsistency or repugnancy in the agree- 
ment. As Johnson Strong then had a life estate ‘in the pro- 
perty, with power to divide it amongst his children, as he 
might see fit, he could execute that power by deed in his 
life-time, as no specific mode was pointed out in the instrument 
creating the power, in which it should be executed ; and he 
could stipulate that his donee under the power should suffer 
him to retain possession of the property during his, the 
donor’s, life. The deed, therefore, to Isaac Brewer and wife, 
executed in 1818, and their covenant, which amounts to an 
agreement that Johnson Strong should retain the possession of 
the property during the life of himself and his wife, gave the 
slaves natned in the deed to Brewer, with the reservation of a 
life estate in the donor, and after his death, Brewer became en- 
titled to the property. This being the condition of his rights, 
they were not defeated, under the facts of this case, by the sub- 
sequent sale of the slaves by Johnson Strong, the donor, to 
William Strong, even if such a sale was upon a valuable con- 
sideration.—See Lyde et al. v. Taylor and others, decided at 
- the present term, and cases there cited. 

It is the rule that children of a female slave, born during the 
continuance of a life estate, belong to the remainder-man, upon 
the determination of the estate for life. —Wilks, adm. v. Greer, 
14 Ala. 437, and cases there cited. ‘There was no error, there- 
fore, in the court refusing to give the charge, that the slaves 
born after the execution of the deed,. in the year 1818, could 
not be recovered. 

The court also properly excluded the declarations of John- 
son Strong, made after the execution of the deed, tending to 
prove it was fraudulent as against his creditors. This has been 

46 
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so often ruled by this court, that it would serve no purpose to 
refer to the cases. 

. When this case was before this court at a previous term, it 
was decided that the action of detinue could be maintained 
against the defendants in their representative character, although 
the cause of action did not accrue until after the death of the 
testator, upon proof that the testator was possessed of the slaves 
before his death, and that they came to the possession of the 
defendants as executors.—10 Ala. 961. 

We perceive no error in the record, and the judgment must 
be affirmed. 








COX vs. DAVIS. 


1. A prior possession of land, accompanied with acts of ownership, by 
one through whom the plaintiff deduces title, will authorise a recovery 
against a defendant, who is afterwards found in possession, without title 
or claim to the premises. 

2. A sale of the land of a decedent, made in pursuance of a decree of the 

_ Orphans’ Court, in a case in which its jurisdiction has rightfully attached, 

_. cannot be collaterally impeached, although the record may abound. with 

__ irregularities sufficient to reverse the decree in an appellate court. 

3. If the subscribing witnesses to a deed have left the State or are incom- 

- petent from interest, proof of tae handwriting of the grantor alone is 
sofficient to admit it in evidence. 

4. Where a statute of limitations is changed before it has perfected a bar, 
and a different period prescribed, the time that has expired is to be ex- 
cluded,and the full term fixed by the new law must elapse, after its pase- 
age, before the bar is complete. 

5. The proviso to the Ist section of the act of limitations of 1843 was in- 
tended solely to prevent its retrospective operation, in cases where lands 
had theretofore been sold under the decree of a court of chancery, to sat- 
isfy a mortgage, deed of trust, or other incumbrance, and does not affect 
in any way the second section of the act. 


Error to’ the Circuit Court of Bibb. Tried before the 
Hon. John D. .Phelan. 
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Davip E. Davis brought his action of trespass to try titles 
against Samuel H. Cox, in the Circuit Court of Bibb county, 
on the 20th day of March 1848. ‘The lands sued for are lot 
number 1, in the town-of Maplesville; in section 12, township 
21, range 12, and also an adjoining lot, in range 13, in the 
south-west quarter of section 7, township 21 and range 13, on 
the north side of the Tuskaloosa and Montgomery road, and 
immediately east of lot number one. The pleas were, not 
guilty, and the statute of limitations of ten years. The plain- 
tiff below recovered, and the bill of exceptions, which was ta- 
kea by the defendant, shows title in plaintiff below, as follows : 

1. That David S. Boyd had been in possession of said lots 
previous to the time when Cox went into possession, and Boyd 
had erected a store-house on lot number one. 

2. That said Boyd, by his deed bearing date the 10th day of 
December 1836, conveyed the said lots to A. C. Harrison. 

3. That A. C. Harrison, by his deed of the 10th day of Jan- 
uary 1837, conveyed the said lots to James J. Harrison. 

4. That Silas M. Smith, as administrator de bonis non of 
James J. Harrison, then deceased, by his deed of the 17th day 
of March 1848, conveyed the said lots to David E. Davis, the 
plaintiff below. 

5. A transcript from the Orphans’ Court of Pickens county, 
showing the appointment of Smith as administrator de bonis non 
of James J. Harrison, deceased ; the petition of the administra- 
tor for leave to sell the lots for more equal division among the 
heirs of his intestate ; the order of sale by the Orphans’ Court; 
the administrator’s sale and report thereof, and the order of con- 
firmation and the conveyance accordingly, which has been al- 
ready stated. These proceedings will more fully appear by 
the opinion of the court, so far as they have been objected to 
by the counsel of the plaintiff in error. 

The defendant below proved that he went into possession of 
said lots some time in December 1836, and continued until the 
time of the trial, but it does not appear by the bill of exceptions 
that he had, or claimed any right. 


Henry W. Cox, for the plaintiff in error. 


A. B. Moors, for the defendant. 
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PARSONS, J.—As Boyd had possession of the lots and 
made valuable improvements thereon, before the possession of 
the defendant below commenced, and as the plaintiff below de- 
rived his title, by several successive conveyances from Boyd, 
the former, upon these facts alone, could recover against Cox, 
the defendant below, who was in possession, without any title or 
claim of right. It was not necessary, in this case, to show a 
paper title in Boyd.—Badger v. Lyon, 7 Ala. 564; McCall v. 
Doe ex dem. Pryor, at this term. The counsel for the plaintiff 
in error has, however, made many objections to the documen- 
tary evidence of the title of the plaintiff below, and we will con- 
sider them all, though not in the order in which his assignment 
of errors presents them. He objected to the transcript of the 
proceedings of the Orphans’ Court, under whieh the sale to the 
plaintiff below was made by the administrator—tst, because it 
does not appear thereby, as he contends, that the Orphans’ 
Court had jurisdiction of the intestate’s real estate. 2d, be-: 
cause the petition showed that all the heirs were miners. 3d, 
because it does not appear that the Orphans’ Court, upon the 
filing of the petition, took any action thereon. 4th, because it 
does not appear that the petition was filed forty days before the 
final hearing. 5th, it does not appear in the testimony taken, or 
in the order directing the sale of the lands, that they could not 
be equally, fairly and beneficially divided. 6h, that no order 
appears by which Lyon, who appeared as guardian of the chil- 
dren of intestate, was appointed as such. ‘7th, that it does not 
appear the administrator gave forty days’ notice of the sale, as 
required by the order of the Orphans’ Court. Sth, that the 
Circuit Court erred in admitting the administrator’s deed to the 
plaintiff, because it was made in a proceeding of which the Or- 
phans’ Court had no jurisdiction. 

The petition, which was filed by the administrator for the 
purpose of obtaining an order of sale under the statute, appears 
to state the necessary facts, and it isin good form. The court 
thereby acquired jurisdiction to decree a sale of the real estate 
of the intestate. The jurisdiction having attached, and the 
court having afterwards ordered the. sale, which was made by 
the administrator to the plaintiff below, as the highest bidder, 
that sale was good, without regard to the number of errors 
which the court may have committed in its proceedings, after 
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the jurisdiction attached. If the counsel for the plaintiff in error 
could show that the Orphans’ Court committed such errors in 
the proceedings, as to justify a reversal of the order of sale, or de- 
cree of confirmation, on appeal or writ of error, that could effect 
nothing in this case, for this is an attempt to assail the title of the 
purchaser collaterally, which cannot be done upon any such 
grounds, and instead of saying more upon these several objec- 
tions to the title, we refer to cases, in which the subject has been 
exhausted, and by which we are fully sustained.— Wyman et 
al. v. Campbell, 6 Porter’s R. 219; Lightfoot v. Doe ex dem. 
Lewis’ Heirs, 1 Ala. 475; Doe ex dem. Duval’s Heirs v. Mc- 
Loskey, 1 ib. 708; Heirs of Bishop v. Hampton, 15 ib. 76L. 
For explanation we will state, that, although it does not appear 
by the record that the court acted on the petition at the particu- 
lar time when it was filed, yet a commission issued to take tes- 
timony, some time before the order of sale was made, and the 
testimony was taken. It does not appear either, that it was 
filed full forty days before the date of the order of sale, but the 
contrery does not appear. The order of sale, after reciting the 
petition, among other things, states: ‘‘ The court proceeded to 
hear and determine the cause, and it appearing to the satisfac- 
tion of the court from the proof regularly taken, as in chancery 
cases, and filed in this case, that it is necessary to sell said 
lands” —and then follows the order of sale. The language of 
the court must be understood as refering to the necessity for a 
sale, which is stated in the petition, and as the latter corresponds 
with the statute, the order is not erroneous for not more expli- 
citly stating the ground of the necessity ; or, if it be so, it is not 
void. 

It is also assigned for error, that the court below permitted 
one of the deeds to be read upon proof of the grantor’s signa- 
ture, it appearing that the subscribing witness had left this State, 
and permitted another of the deeds to be read upon similar 
proof, the subscribing witness in the latter case having become 
incompetent from interest, without requiring proof of the signa- 
ture of either of the witnesses. It appears to have been setiled 
here that deeds are admissible in such cases, upon proof of the 
hand-writing of the grantor.—Mardis v. Shackelford, 4 Ala. 503; 
5 ib. 457. . 

It is further assigned as error that the court charged the 
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jury, that the statute of limitations of ten years was not a’ bar 
to the action, because ten years had not elapsed since the pas- 
sage of the act of 1843, which prescribed the bar. ‘There was 
no error in this.—Henry and Wife v. Thorpe, et al. 14 Ala. 
Rep. 103; Doe ex dem. Nickels v. Haskins, 15 ib. 619; 16 
ib. 239. 

The last question raised by the assignment of errors is this: 
Did the court err in refusing to charge the jury, that if five 
years had elapsed since the passage of the act of 1843 and be- 
fore the commencement of this suit, then they should find for 
the defendant? Jt is enacted by the first section of the statute 
of 1843, that where any lands had been sold or might thereaf- 
ter be sold, under the decree of the court of chancery, to satisfy 
any mortgage, deed of trust, or other incumbrance, all rights or 
equities of redemption in any person not a party to the decree 
of sale, who shall claim under the mortgagor or grantor in the 
deed of trust or incumbrance, shall be forever barred and pre- 
cluded, unless the suit for redemption be commenced within five 
years from the execution of such decree of sale. The proviso 
to this section is in these words: ‘‘Provided, That no suit shal! 
be barred by the operation of this act within five years from its 
passage.” By the second, which is the last section, it is enacted 
that ‘all actions for recovery of lands, tenements, or beredita- 
ments in this State, shall be brought within ten years after the 
accrual of the cause of action, and not after,” with a proviso 
which is not material in this case.—Clay’s Dig. 329, § 92, 93. 
The first section provided the bar of five years for two classes 
of cases; first, those in which there had, at the passage of the 
act, been a sale, and secondly, those in which there might there- 
after be a sale. It was the intention of the legislature that the 
act should operate prospectively only. It was the object of the 
proviso to prevent misconstruction of the first section, in rela- 
tion to the first class. It might otherwise have been thoyght that 
as this part of the first section related to sales that were made 
before the passage of the act, it was the intention that as to them 
the act should operate retrospectively. As this was the sole ob- 
ject of the proviso, it can have no effect on the bar created by the 
second section, which applies to the present question. ‘The word 
“act” in the proviso, it is true, might very well include both sec- 
tions, but we had better limit the meaning of that word than per- 
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mit it to produce a distinction between cases provided for by 
the second section, when it is clear that none was intended. We 
can see no error in the record. 

Let the judgment be affirmed. 


POWELL vrs. STEWART er at. 


1. Where a party has availed himself in a court of law of a defence, which 
may be properly tried in that court, and failed for want of proof, he can- 
not retry the same matter in a court of equity, without showing some 
epecial ground for its interference. 

2. Mutual accounts between the parties, if they are not complicated, do not 
furnish a sufficient ground for overhauling a jadgment at law,—more es- 
pecially, when they have been submitted to, and passed upon by the com- 
mon law court. 

3. A court of equity will not relieve against a judgment at law, on the 
ground, that a witness for the defendant did not testify on the trial to 
materiul facts within his knowledge, and as to which he was not examined, 
where, by the exercise of proper diligence, the defendant could have as- 
certained what the witness knew, in reference to the matters in contro- 
versy. 

4. Where a defendant at law desires a discovery from the plaintiff, he 
should file his bill, or exhibit interrogatories under the statute, whilst 
the cause is at issue. If without duing so, he take the chance of success 
in a trial at law, he must abide its judgment, unless some other special 

d of relief is shown, authorising a resort to a court of equity. 

5, The death of the original counsel employed in the defence of a cause, and 
the want of familiarity, on the part of the counsel that succeeds him, 
with the grounds of defence, do not furnish a sufficient reason fur the 
interference of a court of equity with the jadgment at law. 


Error to the Chancery Court of Dallas. Tried before the 
Hon. Wilie W. Mason. 


Appeat from an order dissolving the injunction. The bil} 
alleges that John H. O’Neal and Charles Goodwyn, partners 
under the name and style of O’Neal & Goodwyn, instituted suit 
against the complainant on an open account, for the use of Sam- 
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uel M. Stewart, in the Cireuit Court of Dallas, which suit was 
tried at the spring term 1846 of said Circuit Court, and a recov- 
ery had for only seven dollars; that at the same term, upon the 
motion of the attorney for the plaintiffs, the court, without no- 
tice to himself or his counsel, and in the absence of both, grant- 
ed a new trial; and that at the spring term 1847 of said court, 
the case was again tried and to the utter astonishment of the 
complainant the jury returned a verdict against him for seven 
hundred and thirty-four dollars. The bill also alleges that the 
account for which said judgment was rendered is unjust and un- 
founded; that O’Neal_.& Goodwyn were the factors and com- 
mission merchants of complainant in the city of Mobile, and in 
that capacity were in the habit of selling his. cotton and purchas- 
ing for bim his supplies; that before the transfer of the account 
to Stewart, one Curry, a clerk in the employment of O’Neal & 
Goodwyn, presented said account to him for payment, when he 
denied its correctness and exhibited to Curry an account, ren- 
dered a short time before, so utterly at variance and inconsistent 
with the one then presented, that he at once admitted its incer- 
rectness and stated that when complainant visited Mobile and 
should see O’Neal it would be settled satisfactorily; that said ac- 
count, previously rendered, stated the balance due by the com- 
plainant, on the 21st of January 1841, at $71 43, whereas that 
presented by Curry stated it at $380 15 on the same day; that 
an item of $250, charged as cash paid on the 21st January 1841, 
to “Capt. Porter,’’ is incorrect, no such payment ever having 
been. made for him by O’Neal & Goodwyn; that an item in said 
account of $250 charged as paid on the 27th January 1841, to 
Green Underwood, is incorrect; that complainant and his brother 
Abram Powell, being in Mobile, complainant applied to O’Nea! 
for a loan of $250 to pay to Green Underwood, but O’Neal not 
having it, proposed that inasmuch as Goodwyn and himself were 
or would be indebted to a steam boat called the “North Star,”’ 
of which complainant’s said brother was a part owner, he would 
accept a draft in favor of Green Uunderwood for $250, at fifieen 
days date, provided the said brother of complainant would agree 
that the sum due orto become due to said boat should be applied 
tothe payment of said draft, which proposition was acceded to, 
and the draft accordingly drawn by the complainant on O’Nea! 
& Goodwyn; that at the time of this transaction the said brother 
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of the complainant was indebted to complainant in the sum of 
four hundred and forty or fifty dollars, and it was understood be- 
tween all the parties that the said sum of $250 was to be settled in 
the manner proposed, and that the complainant was not to be 
looked to for the payment thereof; and that on or about the 6th 
of January 1841, O’Neal & Goodwyn sold for the complainant 
twelve bales of cotton, the nett proceeds of which amounted to 
$493 07, and which they should have applied as a credit in fa- 
vor of the complainant, but which they have failed to do, &c. 
The bill further alleges that Hudson Powell informed complain- 
ant that Stewart before he accepted the transfer of the account 
was cautioned against purchasing it, and told that its payment 
would be resisted; that on the last trial, greatly to the surprise of 
the complainant, his testimony was objected to and excluded, so 
far as it went to show the declarations of O’Neal after the transfer 
of the account, and complainant supposing at the time that said 
Hudson Powell’s knowledge of the matter was derived from 
O’Neal alone, did not examine him further, but he has since dis- 
covered that it was Hudson Powell himself who cautioned Stew- 
art against purchasing the account; that in consequence of this 
mistake he was deprived of the benefit of this testimony; that a 
discovery from the said Stewart and O’Neal & Goodwyn is es- 
sential to the protection of his rights, which discovery this court 
alone is competent to afford him; and that between the first and 
second trial of said cause, his original counsel died, and he was 
compelled to employ other counsel, residing out of the county, 
with whom he could seldom meet, and who did not have time 
or cpportunity to make himself familiar with the facts of the case, 
and the grounds of his defence, before the trial of the cause. The 
~ bill prays thatan account be taken and that the mutual accounts 
and dealings between the complainant and O’Neal & Goodwyn, 
who are stated to be insolvent, may be adjusted and settled, and 
the collection of the judgment at law may be perpetually enjoin- 
ed. Stewart and Goodwyn alone are made defendants, O’Neal 
having died before the filing of the bill. Stewart answered the 
bill, denying all its material allegations, and a decree pro confesso 
was taken against Goodwyn, who had removed from the State. 


- J. P. Sarroxp, for the appellant. 
1. ‘As a general rule, a court of equity will not interfere to 
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relieve a defendant who has neglected to make his defence at 
Jaw; but if he did not know of his defence until after judgment, 
a court of equity will relieve.’”—Hubbard y. Hobson, 1 Breese 
147; 2 Eq. Dig. 113, § 10. ‘fa trial at law be final in its 
nature, and injustice be done to either party without any default 
in him, either in his pleadings or in producing proof in his power 
to produce, equity will then interfere.” ——3 Hayw. 88, 210, 219, 
305 ; 2 Eq. Dig. 113, § 17. ‘* Where the party’s remedy, 
though adequate at law, was not ascertained nor understood at 
the time of the trial there, the jurisdiction of equity is maintain- 
able.” —Bynum v. Sledge, 1 St. & Por. 135. 

2. “A set-off in equity is allowed only when it appears that 
there is some obstruction to the recovery of the demand at law, 
or there is an agreement to set-off, or a connection between the 
demands, or other circumstance to give the chancellor jurisdic- 
tion.” —Pribble v. Taul, 7 Monr. 456-7; Noland v. Johnson, 
1 J.J. Marsh. 10; 2 Eq. Dig. 24.” ‘Although chancery has 
sometimes exercised the power of decreeing a set-off, indepen- 
dent of the statute, it has only done so where there was either 
an express or implied agreement of stoppage pro ¢anto, or mu- 
tual credit.—Hacket v. Connett, 2 Edwards 73; 2 Eq. Dig. 
95, § 43; Cummins v. White, 4 Blackf. 356; French v. Gar- 
ner, 7 Port. 549. Courts of equity have jurisdiction concur- 
rently with courts of law of matters of account, and a party does 
not lose his right to be heard in equity in such case by being 
sued and submitting to a judgment without defence at law.— 
Power v. Reader, 9 Dana 10. Where a special agreement is 
alleged to exist, to allow a note held by a defendant, but which 
would not be a good set-off at law, and it is doubtful whether 
the agreement could be enforced except in a court of equity, 
there would seem to be a good ground for equitable interfer- 
ence.—French v. Garner, 7 Port. 549, 555. 

3. ‘In cases of mutual debts, the inability of one of the par- 
ties to pay gives jurisdiction to chancery per se. The proper 
relief in such cases is a decree of set-off as far as one debt will 
extinguish the other, &c.”—Rouzee v. Gregg, Litt. Sel. Cases, 
488; 2 Eq. Dig. 93, § 30. The mere insolvency of a party 
entitles his debtor to a set-off in equity of a cross demand, which 
would not otherwise be an available set-off.—Sitewart y. Cham- 
berlain, 6 Dana 32. 
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4. “Injunction may be dissolved on answer of one defendant, 
if he alone is charged with a knowledge of the facts.”"—Long v. 
Brown, 4 Ala. Rep. 622; Dunlap v. Clemens and others, 4 
ib. 622. Here Stewart is not charged with a knowledge of the 
facts. ‘Where the equity of an injunction bill is not charged 
to be in the knowledge of the defendant, and the defendant 
merely denies all knowledge and belief of the facts alleged 
therein, the injunction will not be dissolved on bill and answer 
alone.” —Rodgers v. Rodgers, 1 Paige 426. 


Evans, contra: 

1. All the material allegations of the bill are met and denied 
by the answer of the defendant, Stewart, who is the only party 
interested, and the only one on whom the injunction could ope- 
rate.—Dunlap v. Clements et al., 7 Ala. 539. 

2. There is no equity in the bill. Repeated adjudications of 
this court, from the earliest period of our judicial history to the 
present time, present an unbroken series of decisions in oppo- 
sition to the supposed equity of complainant’s bill.—Vide Mc- 
Grew v. Tombeckbee Bank, 5 Port. 547; Mock v. Cundiff, 6 
ib. 24; French v. Garner, 7 ib. 549; Drew v. Hayne, 8 Ala. 
438; Stennett & Townsend v. Branch Bank at Mobile, 9 Ala. 
120; Br. Bank at Mobile v. Tilman, 10 Ala. 149; Jones and 
Spence vy. Kirksey, ib. 579; Mallory et al. v. Matlock, ib. 595; 
Governor, use &c. v. Barrow, 13 Ala. 540; English et al. v. 
Savage et al., 14 ib. 342; Lockard v. Lockard, 16 ib. 423; 
Naylor v. Phillips, 2 St. & Por. 58 ; Jones v. Watkins, 1 Stew. 
§1; Lucas v. Bank of Darien, 2 Stew. 280; Moore v. Deal, 
3 ib. 155; Isbel v. Morris. & Bell, 1 ib. 107; Hill v. McNeil, 

8 Port. 432 ; Cullum v. Casey & Co. 1 Ala. 103 ; Lee & Norton 
v. The Insurance Bank of Columbus et al., 2 ib. 21; Pharr & 
Beck v. Reynolds, 3 ib. 521. 

3. When courts of law and equity have concurrent jurisdic- 
tion, anda defendant elects to defend at law and fails, he will 
not be permitted afterwards to apply to chancery, unless such 
failure has resulted from unavoidable accident.— Thomas and 
Harris v. Hearn, 2 Por. 262. 


CHILTON, J.—We have carefully examined the bill and 


answer in this cause, and are well satisfied that the decree of the 
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chancellor is sustained by many adjudged cases, both in this and 
other courts. The appellant made full defence at law, and a 
judgment was rendered upon the verdict of the jury against him. 
The defence was such as might well have been made in the law 
court, and evidently failed for want of proof. The effort now 
is to renew the litigation in equity, and many reasons are at- 
tempted to be shown by the bill, why this should be done. With- 
out stating them particularly, as they will be seen in the state- 
ment of the case, it is sufficient to say, they fail entirely to take 
the case without the influence of several decisions of this court, 
adverse to the complainant.—Moore v. Dial, 3 Stew. 155; Stan- 
difer v. McWhorter, 1 ib 532; Naylor v. Phillips, 2 Stew. and 
Por. 58; McGowan v. Young, ib. 160; Mock v. Cundiff, 6 Por. 
24; Knotts v. Tarver, 8 Ala. 743; French v. Garner, 7 Por. 549; 
English et al. v. Savage et al. 14 Ala. 345; Lee & Norton v. 
The Bank of Columbus, 2 ib. 21; Governor use v. Barrow, 13 
Ala. 540; where the authorities are cited. 

If it was agreed that the owner of the steam boat “North Star” 
should pay the draft for $250, and that O’Neal & Goodwyn 
should not look to the complainant for it, and this was consent- 
ed to by all the parties, this was a sufficient answer at law to 
this part of the account. 

2. The ground alleged of mutual accounts cannot avail, since 
it is quite clear that they were not at all complicated—that the 
court of law could give adequate relief; and especially since they 
were submitted to and tried by the law court. 

3. We do not think the testimony of Hudson Powell, said to 
have been discovered since the trial, could have had any mate- 
rial bearing on the cause in the court below. It was not mate- 
rial whether Stewart was or was not cautioned in regard to the 
purchase of the account, or whether he was or was not apprised 
when he purchased it, that its payment would be resisted. His 
purchase left the legal rights of the parties to the suit, in respect 
to all payments, discounts, and setts off, acquired before notice 
of the assignment, the same as if such purchase had not been 
made. The cases of Drew v. Hayne, § Ala. 438, and McGrew 
v. The Tombeckbee Bank, 5 Pr. 547, show that the equity of 
the bill cannot be maintained upon the allegations in respect to 
the proof of Hudson Powell. See also Governor v. Barrow, 
13 Ala. 542-3. 
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4. If the defendant below had desired a discovery in aid of 
his defence at law, he could have filed his bill, or exhibited in- 
terrogatories under the statute, but having elected to defend with- 
out doing so, it is too late after a judgment has gone against him, 
—after he has taken the chance of success at law and failed, for 
him then to invoke the aid of chancery, without showing some 
sufficient excuse, and which this bill fails to show.—Hill v. 
McNeill, 8 Por. 432. 

5. The excuse that the counsel originally employed had died, 
and that he employed counsel, who resided out of the county, 
with whom he could seldom meet &c,, and who, for that reason, 
was not familiar with his grounds of defence, furnishes no reason 
for opening or overhauling the judgment at law. If after the 
death of his leading counsel those who succeeded him had not 
time before the court came on, properly to inform themselves of 
the merits of the controversy, we must presume the court upon 
this showing would have granted them time, if it had 
been desired. But no application for further time was 
made. 

The whole case made by the bill shows, that the effect of 
overhauling the judgment at law would be to re-try in equity 
what has been already tried at law, and what the latter court was 
competent, to try. The authorities above cited abundantly show 
that this is not allowable.-—Lockard v Lockard, 16 Ala. 430. 
In this view of the case also, the non-residence of Goodwyn be- 
comes wholly unimportant. If however, we were to concede 
that the injunction was properly granted in the first instance, yet 
upon the bill and answer of Stewart we think the court properly 
dissolved it. There are several controling circumstances in the 

cause, aside from the consideration of the equity of the bill, which 
justiy the action of the chancellor. The twelve bales of cot- 
ton, which the bill seeks to obtain credit for, appear by the ex- 
hibits to the bill to have been credited, and the alleged conflict 
between the two accounts rendered is explained by the dates, as 
appears on their face. As to complainant’s draft on O’Neal & 
Goodwyn in favor of Green Underwood, the singular fact that 
the complainant should be the drawer when Abram Powell and 
not himself was to. pay the draft, and when it is shown that 
Abram Powell was present at the time and is no party to it, is 
left wholly unexplained. These, with other facts which it is un- 
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necessary particularly to enumerate, satisfy us fully of the cor- 
rectness of the chancellor’s decision. But we entertain no doubt 
upon the other ground. Let the decree dissolving the injunc- 
tion be affirmed. 


CHAMBERS et ats. vs. PERRY. 


1. Personal property of a female ward in the possession of her guardian 
is not a chose in action, but property in the possession of the ward, and, 
on her marrige, vests, eo ins(anti, in the husband. 

2. The fact, that personal property is held by a guardian, in common for 
several wards, does not reduce the interest of each to a chose in action, 
but as to each it is regarded as property in possession. 

3. Whether the power of compelling the husband, who has married a ward 
of the court, to execute a settlement, would be exercised by the courts 
of chancery, as organised in this State, to the same extent as in England 
—Quere? é 

4. In such case, the power of the court over the husband is exercised on 
the ground, that the marriage is a ccntempt, and before the husband can 
be relieved of it, the court will require him to make a proper settlement 
on the wile. : 

5. The mere circumstance, that the guardian of a female ward derives his 
authority from a court of chancery, cannot reduce to a chose in action 
the wards’ interest in the property in his possession. 

6. The rule, requiring « power to be exercised in strict conformity with the 
anthority hy which it is confered, dues not apply to business of a public, 
or judicial nature. In such case, a power, entrusted to several, may be 
exercised by a majority. 


Error to the Chancery Court of Perry. Tried before the 
Hon. Wilie W. Mason. 


Ormonp and Granam, for the plaintiffs in error: 

1. The estate of the wards being undivided, and the decree 
of the chancellor being that the entire estate should remain in 
the hands of the guardian, undivided, and to be distributed as 
they came of age, or married, theré was no such interest in the 
female ward as could vest in the husband by the marriage.— 
Until the distribution, it was a mere chose in action. This 
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case is fully within the principle of Bibb v. McKinley, 9 Port. 
636, and is clearly distinguishable from Magee v. Toland, 8 
Porter, 36, and McDaniel v. Whitman, 16 Ala. 343—see, also, 
9 Ala. 413; Hood v. Archer, 2 N. & McCord, 149, and note; 
Bradford v. Goldsborough, 15 Ala. 311; Chilton v. Cabiness, 
14 ib. 447. 

2. The wife of Perry being a ward of the court of chancery, 
the possession of the guardian was that of a trustee, and the hus- 
band could not reduce her property, thus in the custody of the 
law, but by the order of the court, to enable the court to compel 
the husband if necessary to make a settlement on her.—16 Ala. 
311; Connally v. Cavanaugh, 11 ib. 171. 

3. The authority vested in the commissioners was a naked 
power without an interest, and could only be exercised in 
the mode prescribed by the grant. A majority, therefore, was 
not competent to act.—Clay’s Dig. § 22; Lewin on Trusts, 266, 
margin 135. 

4. In the case of a female ward of chancery, every applica- 
tion to the court must be in her name, as was also the terms of 
the decree of the chancellor; but here the application was by 
counsel, without notice to the guardian or the other wards, and 
the order made on the same day.—2 Ala. 11, Rule 9. 

5. There was clearly no authority to execute the order of dis- 
tribution, after the death of Mrs. Perry, for the reason, if no 
other, that it emanated at her instance and for her benefit. 

6. The decree of the chancellor is, that the slaves be deliv- 
ered to the husband. This is clearly erroneous. The pro- 
perty certainly did not vest until the approval by the chancellor 
of the distribution, which was in June 1848, after the law went 
into effect, securing to married women a separate estate in the 
property held before marriage, and if the wife died without chil- 
dren, (a fact which does not appear,) the husband would only 
be entitled to one half the estate. 

7. The guardian could not have exercised the authority he 
did in this case, but in virtue of his appointment by the chan- 
chellor.—Alexander v. Alexander, 8 Ala. 803; Clay’s Digest, 
198, § 30. 


Garrott, for the defendant: 
1. The main question presented by the record is settled in 
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the case of Magee v. Toland, § Port. 36. In this case, the 
case of The Ordinary. v. Geiger & Wife, 2 Nott & McCord, 
151, (precisely similar to the one at bar,) is cited and the prin- 
ciple therein decided is approved.—See, also, Davis v. Rham, 
1 McCord’s Ch. R. 195; Lanpey v. Gardner, 1 Hill, 191; 
Armstrong v. Simonton’s Adm’r, 2 Taylor, 236; Banks’ Adm'r 
v. Marksberry, 3 Littell, 275, and other cases cited in the opin- 
ion, in Magee v. Toland—see, also, McGee et ux. v. Ford, 5 
Smedes & Marsh. 769; Loury v. Houston, 3 How. (Miss.) R. 
394; U.S. Digest, vol. 2, 502, paragraph 182; Wade v. Box- 
ley, &c. 5 Leigh, 442; Guerrant v. Hocker, 7 Leigh, 366— 
see, also, McDaniel v. Whitman, decided at the present term of 
this court; 16 Ala. 343; Whitaker v. Whitaker, 1 Dev. (N.C.) 
R. 310; Granbury v. Mhoon, 1 ib. 456; Pettijohn v. Beasley, 4 
ib. 512, (directly in point); Pitts v. Curtis, 4 Ala. 350. 

2. Three out of the five commissioners, (they being a ma- 
jority,) were authorised to act.—Jennings & Graham v. The 
Adm’rs of Jenkins, 9 Ala. 285-28S-9. This authority is be- 
lieved to be conclusive.—See, also, Comm’rs of Alleghany Co. 
v. Lecky, 6S. & R.166, and Baltimore Turnpike, 5 Binney, 481. 








DARGAN, C. J.—The facts of this case, so far as they are 
necessary to a proper understanding of the questions involved, 
may be thus stated: In December 1846, James B. Chambers was 
appointed by the Chancery Court of Perry county guardian of 
the persons and the estate of the four minor heirs of William 
J. McKerrell, deceased, whose names are Frances, William J. 
Thomas B., and Samuel McKerrell. At the time of the ap- 
pointment of Chambers as guardian, an order was made by the 
chancellor, that he keep the estate, both real and personal, of 
all the minors together, and that distribution be made to each 
as they respectively should become of age, or to Frances at her 
marriage, should she marry before attaining her full age. It 
was further ordered, that upon the application of said minors as 
they became of age, or upon the application of Frances and 
her husband, should she marry before she became of age, the 
register should issue a commission to five discreet free- Marr 
who upon oath should allot and set apart to each heir or distri- 
butee, his or her share or proportion, and that they should make 
report of their proceedings and acts to said court. The order, 
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authorising the guardian to keep the property of his wards to- 
gether without distribution, was made upon the petition of the 
guardian, alleging that it would be to their interest, owing to the 
nature*and condition of their estate. Frances afterwards inter- 
married with Elijah B. Perry, and she and her husband made 
application in November 1847, to the register of the court, that 
her share might be allotted to her. Upon this application the 
register issued a commission te James L. Price, Robert W. 
Nicholson, Leonidas Walthall, Richard H. Jeffries and Ed- 
ward A. Sample, directing them to allot and set apart to Fran- 
ces Perry her share or proportion of the estate. This commis- 
sion-was issued on the first of December 1847, and was retufned 
on the first day of January 1848, and from the.return it appears 
that three only of the commissioners had acted, and they re- 
ported that they had allotted te Frances Perry five of the slaves, 
which belonged. to the minors, to-wit, Bill, George, Louisa, 
William, and Julia. Upon the coming in of the report of the 
commissioners, Chambers, the guardian, and the other minors 
filed objections to it: First, that the application for a division 
was not in fact made by the said Frances; but by the solicitors 
of Elijah Perry alone; 2d, that the commission was not in fact 
issued until after the death of Frances Perry; 3d, that the com- 
mission was .executed by three only of the commissioners.— 
These exceptions to the report of the commissioners were filed , 
on the 25th of January 1848. At the June term 1948, they 
were overruled by the chancellor and the report confirmed, and 
the guardian was ordered to deliver the slaves,allotted to Fran- 
ces, to her husband, Elijah Perry, on the first day of January, 
then next following, and it was refered to the register.to ascer- 
tain and report the value or hire of the slaves from the time the 
allotment was so made, until the time when the guardian was 
ordered to deliver the slaves to Perry, the husband of Frances. 
It.was shown by the admission of the parties that Frances, the 
wife, died before the report of the commissioners was confirmed, 
but.that she was alive at the time the application was made for 
the allotment of her share. The firstand most important ques- 
tion that grows out of the foregoing state of facts is, what inte- 
reat did Elijah Perry, the husband of Frances; take in ber share 
of.the property by virtue of the marriage?) If her interest can 
be considered as property in possession, and not as @ mere. 
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chose in action, then it is clear, that the marriage operated as 
an absolute gift of it, and the husband may recover it in bis own 
name by virtué-of his tithe, acquired by the marriage, even after 
hes death.. But if her interest in legal contemplation is a mere 
chese in action, then the husband only acquired the right to re- 
duce the chose in aetion into possession during the coverture. 
hese rules are so common and familiar, that they need ne au- 
thority te sustain them. Was then the interest of the wife pro- 
perty im possession, or was it a chese in action? In the case 
of Magee-v. Toland, 8 Pert. 36, the faets were, that the slave, 
which was ‘the subject of eontveversy, belonged te a female, 
who Was under age; she married with the plaintiff and shortly 
after died ; at the time ofthe marriage, the slave was in the ac- 
tual possession of the defendant, who had hired it from the 
guardian of the wife, and the time fer whieh he had hired the 
slave had not expired, when the marriage was- celebrated, nor 
when the wife died. This court held-that the possession of the 
guardian was the possessien of the wife, and that the birer must 
be considered as the bailee of the guardian, and consequently 
the husband acquired a perfect title by his marriage. ‘Fhe au- 
thorities refered to by the court in that ease, we think conclusive 
to. show that it was correctly decided. Indeed, it would be 
difficult. to perceive, how the. possession by the guardian of the 
personal property of his ward could reduce the right of the 
ward-to a chose im action. The possession of the guardian is 
the. possession of his ward; itis through bis right, and for his 
benefit, that the guardian acquires the pessession, and this he 
holds for his ward’s benefit. The ward therefore is not di- 
vested:of »possession, nor is his right turned into a mere chose. 
in -action.—See The Ordinary v. Geiger & Wife, 2 Nott & Me- 
Cord, 151; Davis v. Rbam, 1 McCord Chan. Rep. 195; Banks: 

vy. Marksberry, 3 Littell, 275. 

But it has been argued, that as the interest of the wife was 
not separated from the interest of her minor brothers, that there- 
fore her right was turned into a chose in action. ‘To this argu- 
ment we cannot assent. If one joint tenant, or tenant in 
common ef a-chattel, when there has been no conversion by the 
other, cannot be:considered as an owner in ‘possession, neither 
could the other, and the:mere fact, that personal property was 
held ia common’ by:several, would reduce the right of all to a 
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chose in action. But the possession of one joint tenant, or 
tenant in common, is the possession of the other, and until there - 
has been a conversion, or an ouster by one, both must be con- 
sidered..as in possession. This to us appears so self-evident, 
that it is scarcely necessary to cite authorities to prove it; but . 
the precise question has been decided in the cases of Pettijohn » 
v. Beasly, 4 Dev. Rep. 512, and in 2 Nott & McCord, 151. 
So it has been decided by this court, that the possession of a 
tenant for life is the possession of the remainder-man, and the 
martiage of a female, entitled to a slave after the determination 
ofa life estate, transfered to her husband her title‘to the slave 
in remainder.—Curtis v. Pitts, 4 Ala. 350. 

It is, however, again contended that because Frances, the » 
deceased wife, was a ward of the court of chancery, and mar- 
ried without the knowledge or consent of the chancellor, that . 
therefore the marital rights of the husband did not attach upon 
her property in the bands of her guardian, and that her subse- 
quent death determined all the interest that he had in it. It is 
true that when an infant female is a ward of the court of chan- 
cery, the court will take care that she shall not marry without 
the consent of the court; and it is usual for a recognizance or 
bond to be required of the guardian, that the infant shall not 
marry without such leave, which, beyond doubt, would be for- 
feited, if the guardian sanctioned a marriage that had taken place, 
without the consent of the court.—2 Story’s Eq. §§ 13, 59. 
But whether the guardian was consenting to the marriage or not, 
the court has the power to commit the husband, until he shall 
make a proper settlement upon his wife; nor will it make any 
difference, that the ward has arrived at full age and waives her - 
_ right toa settlement, for the court will protect her against her 
own imprudent acts. In the case of Stevens v. Savage, Ste- 
vens married a Miss Jeffrey, a ward of the court, under the fol- 
lowing circumstances: his addresses were favored by her father 
in his life-time, and after his death, he and the infant ward were 
married with the consent of all the family; yet the chancellor 
committed him for.a contempt, and he was only discharged up- 
on making a proper settlement upon his wife——1 Vesey, 154. 
This authority of the chancellor over the husband, who may 
marry a ward of the court of chancery, without the sanction of. 
the court, is fully sustained by the cases of Murch v. James, 4° 
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Vesey, 386; Ball v. Couts, 1 V. & B. 300; Bathurst v. Mur- 
ray, 8 Vesey, 74-78. Indeed, in the case last cited, the mar- 
riage having taken place without the knowledge of the guardian, 
and, jt being suggested that the father of the husband was- im- 
plicated in bringing about the marriage, and that he was a man 
of property, the chancellor ordered that he should attend before 
him,,saying that he would use the animadversion of the court, 
if he appeared to be a man of property, to compel him to make 
that provision, that might have been expected, upon a marriage 
properly conducted. Whether the courts of chancery, as or- 

 ganised in this State, would claim to exercise those powers to 
the same extent that the courts of England do, it is needless to 
inquire. Although it might be difficult to deny to them the ex- 
istence of such powers, yet we cannot believe that the power of 
the court to compel a proper settlement to be made by the hus- 
band on the wife, when the marriage was celebrated without the 
leave of the court, can, in any aspect of the case, reduce the 
property of the wife in the possession of her guardian to a mere 
cliose in action. This authority of the court over the husband 
is*exercised on the. ground that the marriage is a contempt of 
court, and before the husband is cleared of the contempt, the 
court will take care that he shall execute a proper settlement 
upoa the wife. So in the case at bar, if the wife were living, 
we should be disinclined to permit the husband to receive the 
property from the hands of his wife’s guardian, until he had 
made a settlement upon her, but she is dead, and the only ques- 
tion is, what interest did the husband take by marriage? Had 
the guardian derived his authority from the Orphans’ Court, 
instead of the Court of Chancery, it is clear, that under the au- 
thority of Magee v. Toland, 8 Porter, the marriage would have 
vested the absoluie title in the husband, because the property 
could be considered in no other light than as property in pos- 
session, and not merely as a chose in action; and we canuot 
believe, that because the authority of the guardian was derived 
frem a court of chancery, this can alter the case or authorise us 
to.consider the property in his possession as.a chose in action 
merely. Without. regard, therefore, to the form of those pro- 
ceedings, we think the husband clearly entitled to the share or 
interest of his wife, and, she being dead without issue, it cannot 
be-withheld from him. 
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It is again objected to the report of the commissioners, that 
but three of them executed it, though it was directed to five. 
But we consider this question settled by the case of Jennings & 
Graham v. The Adm’r of Jenkins, 9 Ala. 285. The court 
then said, ‘that in general there can be no doubt that a power 
must be exercised in strict conformity with the authority by 
which it is authorised to be executed, and that even unessential 
forms must be strictly pursued, if required to be observed in its 
execution,” but that this rule did not apply to “ business of a 
public or judicial nature. In such cases, a power entrusted to 
several may be executed by a majority.” And in that case it 
was held, that the sale of land by two commissioners; under a 
commission from the Orphans’ Court appointing three, was 
valid. Under this authority, we see no reason for refusing to 
confirm the report of the commissioners, as no objection is made 
that the division, made by them, was in any manner unfair or 
unjust. This view, we think, is conclusive of the case, and the 
- decree of the chancellor must be affirmed. 


STROTHER’S ADM’R. vs. BUTLER. 


1. Where it does not appear from the record of a former suit, that a partic- 
ular demand was passed upon, parol proof is admissible to show that it 
was; but, in the absence of such proof, it cannot be presumed that it was 
80 passed upon, especially, if the demand be of such a character, as, pri- 
ma facie, to authorise the conclusion, that it could not have been tried 
in the former suit. 

2. A contract, by which the owner of a farm agrees to give to his overseer 
a portion of the products for his services, creates between them a tenancy 
in common in the products. 

3. If one tenant in common, having the management of the joint interest, 
employ his son, then under his control and a member of his family, in and 
about the common business, with the knowledge of, and without objec- 
tion from his ¢»-tenant, it ia a circamstaace tending to show a contract 
between them for the services of the son; and the presumption of a con- 
tract would b: the more reasonable, if the business actually required such 

services. 
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4. One tenant in common muy maintain assumpsit against the other to re- 
cover contribution for services, rendered. by the former in and about their 
common husiness, in pursuance of a contract or agreement between 
them for such scrvices. 

5. If one convert the chattel of another by selling it. assumpsit for money 
had and received will lie; buat a mere conversion, without a sale of ths 
chattel, will not authorise the owner to treat it as suld, and maintain as- 

*gumrpsit for its value. 








Error to the Circuit Court of Chambers. Tried before the 
Hon. John J. Woodward. 


Tuts was an action of assumpsit brought by the plaintiff against 
- the defendant in error to recover the value of one seventh part of a 
crop of cotton, corn, fodder and oats, made en the plantation of 
the defendant in the year 1844, under a contract with the plain- 
tiff’s intestate, by which defendant agreed to furnish the said in- 
testate with a certain number of hands and to give him one sev- 
enth part of the crop raised for his services in superintending, 
and,.working as a laborer with them—also to recover the value 
of the services of the said intestate’s son, and of the hire of the 
intestate’s wagon, during said year—and further to recover the 
price of a cow sold to the defendant by the intestate. The mo- 
ney counts were added. The plaintiff proved the contract as 
alleged, and introduced evidence tending to show the quantity 
and value of the crop made on the plantation in the year 1844. 
He also proved by a witness that the son of the intestate frequent- 
ly worked during the year on the said plantation, that the intes- 
tate’s wagon, which was the only one on the place, was used in 
hanling in and about the plantation, and that the defendant was 
aware of both these facts. He further proved that the defendant 
~ had taken a cow,’belonging to the intestate, from among the cat- 

tle of a neighbor and carried her to his house, and that afier she 

remained there some time, she returned to the place from which 

she had been taken and died. The plaintiff finally introduced 
the record of a judgment from the Circuit Court of Macon coun- 
‘ty, in favor of the defendant against.the intestate, rendered in 
1845 in a suit in which the declaration was on the common and 
money counts, and to which no other plea was interposed than 
the general issue. ‘The defendant offered to prove that in the 
fall of 1843 he handed four or five hundred dollars to the intes- 
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tate to pay over tecone W.C. Thempsen, to which the plaintift 
objected, eu the ground thatthe money was handed to him be- 
fere the commencemeat ef the suit in Macon, but the court over- 
ruled the objection and allowed the evidence te be given te the 
jury. The ceurt gave several instructions to the jury, the par- 
port of which will be sufficiently understeed by reference to the 
opisieon, Te the ruling of the court and to the charges given 
the plaintiff excepted and now assigus them as error. 


Doveuerty aad Rice, for the plaiauf in error. 
Gunn, fer the defendant. 


PARSONS, J.—lIt apppears that Butler, in the fall of 1843, 
delivered a sum of money to Strother, to be paid to Thompson; 
and when Butler proved that fact, as tending to show his defence 
te the present actien, the plaintiff objected to the evidence, be- 
cause the meney was delivered te Strother before the comnience- 
ment of Butler’s suit. against Strether, in the Circuit Court of 
Macen. The objection rested upon the suppesition that Butler’s 
demand against Strother, in respect of this sum of meney, was 
tried in the suit in Macon; and if that fact had conclusively ap- 
peared, the same demand would have been barred, and conse- 
quently, ceuld net have been relied on as a defence to the pre- 
sent action. But itis net contended, that the record of the suit 
in Macon shows that this demand was tried—that might have 
been proved on the trial ef this cause by parol evidence.—Gard- 
ser v. Buckbee, 3 Cowen’s Rep. 120; Rakes, Adm’r. v. Pope, 
7 Ala. 161. But there was no such proof, nor, indeed, does it 
appear that this demand ceuld properly have been tried in that 
cause, for it does net appear that Strother was then in any de- 
fault with regard to it, even if that were the case at any time af- 
terwards. It dees net.appear that he had used the meney, or 
refused te pay it to Thompson, or that the latter was in the coun- 
try, er even in life, so that he could have paid it to him. The 
record of the former suit, by itself, was no estoppel against the 
assertion of the demand in question, in defence of this suit, and 
therefore there was no error in refusing to exclude it. 

1. The court charged the jury on trial of this case, that Strother 
could have availed himself ef the demands sued for io this ac- 
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tion, provided the jury believed Butler assented to it, but there 
was, as appears by the bill of exceptions, no evidence of such 
assent. ‘T'o this charge the plaintiff also excepted. The charge 
appears to have been unnecessary, a8 there was no evidence to 
which it could apply, and it might possibly have misled the jury; 
and further, if Strother had demands apon which he had the 
‘tight to bring a cross action, he was not bound to use them asa 
defence. But it not necessary to decide whether this charge, 
in point of Jaw, was erroneous or not. 

2. As it-was the agreement between Butler and Strother that 
the latter was to have a certain portion of the crop, in considera- 
tion of his services in raising it on the plantation and with the 
hands of the former, they were tenants in common, as will appear 
by the case of Mawhinney & Smith v. Fhompson, which we 
decided at the present term. 

3. It appears that Strother’s son, who was a minor, labored 
on the plantation during a portion of the year in which the crop 
was on hand. ‘The services of the son were not required by the 
original contract between Strother and Butler, and it was the ob- 
ject of the present suit to recover, among other things, for the 
services of the son; in relation to which, the court charged the 
juty, that although they might believe from the evidence, that the 
son labored on the farm in the year 1844, (the year when the 
‘trop was on hand,) and that the defendant might have seen him 
so laboring, yet the plaintiff could not recover for his services in 
this suit, if they believed from the evidence that the defendant 
was to furnish a certain number of hands, and did furnish them, 
and. was to give the plaintiff a certain portion of the crop, ‘“‘un- 
less it was shown from the evidence what additional crop was 
made by the labor of the son, so that they could separate it from 
what was made by the handsagreed to be furnished by the defend- 
ant, and of which the plaintiff was to receive a:certain part, and 
thus ascertain the value of the plaintiff’s share of the crop made 
by the hands agreed to be furnished by the defendant.” To this 
charge the defendant excepted. It does not follow from the fact 
that the son assisted to cuhivate the crop, that the father was to 
be"paid for it out of the crop, even if that circumstance could 
control the question of his right to compensation, and this ques- 
tion we think was a proper one for the jury to consider in this 
action. If the father employed his son, then under his control 
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-and a member of “his*family, in the*business for a considerable 
time, and this with the defendant’s knowledge, it is a circum- 
stance tending-to show a contract for the service-between the 
father and the defendant, especially if the latter made no objec- 
tion, although it would not be conclusive by any means. And 
.if the business actually required the service of the son, the pre- 
sumption of a contract would be the more reasonable. 

4. After this view, the question relates to the remedy. If there 
was a contract or agreement beween the parties for the service 
of the son in the business, can the father’s adm’r. recover a just 
contribution for the service from the defendant, in an action of 
assumpsit? Wethink hecan. It stands, we think, on the foot 
of an advance made by one tenant in common, of his own money, 
for the benefit of himself and his co-tenant, pursuant to an agree- 
ment between them. In such case it cannot be doubted but that 
the tenant making the advance can recover contribution from 
his co-tenant by an action of assumpsit founded on the contract. If 
one tenant in common advance his own money for the benefit of 
‘both and at the request of his co-tenant, with an understanding 
that the latter is to make recompense according to his proportion, 
the action of assumpsit to recover it certainly will lie, and if so, 
the former, under similar circumstances, may recover for the 
services of his son and the use of his wagon, provided the jury 
can infer from the dvidence that Butler agreed to pay for them. 

What we have said on the last point applies to the next. If 
Strother used his wagon in the business of the parties, pursuant 
to an understanding between them that Butler was to be account- 
able for the use thereof or for a proportion of it, he would be lia- 
ble accordingly in this action; and the question whether there was 
an understanding or agreement of the sort, was for the jury un- 
der the circumstances attending the transaction. 

5. It does not appear that there was a sale of the cow by 
Strother to Butler. If the latter converted the cow by selling 
her (which appears not to have been the case,) to another per- 
son, Strother or his adm’r. might waive the tortious conversion 
and recover against Butler the money which the latter received 
from the sale. In such case the count for money had and re- 
ceived would be appropriate. But the doctrine of waiver can go 
no further. Tt cannot be admitted to extend to cases of mere 
conversion, so as to enable the injured party to treat the proper- 
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ty converted as sold and delivered, afidto-bring aSsumpsit for the 
price.—Gray v. Griffith, 10 Watt's 431, We reverse the 
judgment and remand the cause, not finding i it meeessary to de- 
cide any further question in the cause. ae 


=% 











HANSON & MOORE vs. PATTERSON er at. 


1. Where, after a bi!l has been amended, a commission issues to take the 
answer of a non-resident defendant then in default, and the defendant 
answers generally, without-specifying whether it is to the original or 
amended bil, or to both, i¢ will be intended that the answer is to the 
bill in the condition in which it was at the time the commission issued, 
and the previous default consequently must be considered as cured. 

2. Where the record fails to show, either by recitals in the decree or other- 
wise, that publication was made in the mode pointed out in the 40th 
Rule of Chancery Practice, a mere statement in the decree, that publica- 
“tion was made “in the terms of the law,” is ineufficient to sustain a de- 

’ eree pro confesso against  non-residént defendant. 

3. Where the bill alleges that certain judgments, against which it seeks 
relief, have been fully paid off and satisfied by the transfer of land claims 
on acompany ia the State of Texas to the duly authorised agent of the 
plaintiff, and the answer, admitting the transfer, insists that the agent 

~ was only authorised to receive good and valid claims, and that those 
transfered were not of that character, but were fraudulent, &c., the 

- ‘mnatter thus set up is irresponsive to the allegation and mast be proved. 

4, Where it does not sppoar that the merits of the controversy were 

- passed upon, e judgment quashing a sepersedeas, sued out to restrain an 
execution on the ground of satisfaetion, is not conclusive upon parties, 
who assert rights ander the defendant in the judgment, anterior in point 
of time to the proceedings on the supersedeas. 

5. 1f a non-resident defendant files his answer and submits to the juris- 
diction of the court, the complainant will not be required to execute a 

“refunding bond. 


Error to the Chancery Court of Cherokee. Tried before the 
Hon. Wilie W. Mason. 


8. D. J. Moore, for the plaiatiffs in error. 
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“No counsel for the defendants. 








CHILTON, iby. the 29th Rule of Chancery Practice, 
(Clay’s Dig. 616, § 29,) it is provided, that where a defendant 
resides out of the State, on the application of his solicitor the 
register shall issue a commission, directed to one or more per- 
sons, to take and certify his answer; the affidavit to the answer 
shall be attached thereto, and sworn to and subscribed by the de- 
fendant before the commissioners, or one of them, and so certi- 
fied by him or them. In the case before us, about five months 
after the original bill had been amended and toth had been 
answered by the defendant, Moore, a commission was issued 
by the register, directed to three commissioners, to take and 
certify the answer of the defendant, Hanson, “in a certain suit, 
pending in said Chancery Court,” &c., describing this as the 
suit indicated. The commissioners proceeded to take and cer- 
tify the answer, on the 13th day of February 1846, which was 
filed in the office of the register, on the 13th April 1846. This 
answer goes generally to the bill, without specifying whether it 
is an answer to the original or amended bill, or to both. As, 
however, it is taken under a commission, which issued long af- 
ter the bill was amended, and purports to be an answer to the 
bill, we must regard it as an answer to the bill, in the condition 
it was in when the commission issued, and as placing the party 
rectus in curta, in respect to it. The chancellor in the decree 
says, that the defendant, Hanson, has failed to answer either the 
original or amended bills, aad that they have been taken as 
confessed against him. In this the chancellor misconceived the 
true state and condition of the record. 

2. Again, there is no valid decree pro confesso against Han- 
son. There is no order for publication against him as a non- 
resident defendant, either as to the origina] or amended bill.— 
The only decree contained in the record, as to Hanson’s de- 
fault in answering, reads as follows: ‘It appearing to the satis- 
faction of the court, that publication has-been made in the terms 
of the law, in The Gladiator, a newspaper published in the town 
of Cedar Bluff, and by posting up the same on the court-house 
door for said county, on motion of said complainants, it is or- 
dered, adjudged, and decreed that a judgment pro confesso be, 
and is hereby rendered against the said Hanson, for failing to 
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answer in the time prescribed by the: statute.” This decre- 
tal order was made on the 27th June 1844, one year previous 
to the filing of the amendment to the bill, and no order of the 
kind appears to have been made in respect of the amendment. 
In Hartley et al. v. Bloodgood, 16 Ala. Rep. 238, we held, that 
the record must show by recitals in the decree, or otherwise, 
that publication was made in the manner pointed out in the rule 
relating to this subject, (see Clay’s Dig. 616, § 40,) or the de- 
cree cannot be sustained—that the mere statement, that publi- 
“cation was made in due or proper form, is insufficient, as it is an 
averment of a legal conclusion, rather than the facts, from which 
this conclusion would result.—See, also, Butler v. Butler, 11 
Ala. 671. 

It is then very clear, that the record before us does not fur- 
nish the evidence of a valid decree pro confesso against Hanson, 
and as the decree of the chancellor was predicated upon his de- 
fault, it is erroneous, unless it is defensible upon another view, 
which we will proceed to examine. Hanson’ has filed his an- 
swer, which his counsel here insists, and which we have shown, 
must be taken as a response to the bill as amended, and the 
chancellor should have disregarded the informal entry pro con- 
fesso, or have vacated it, and heard the cause upon the bill, ex- 
hibits, answers, and proof. We will then consider it as he 
should have done, and, if thus considered, the decree is right, 
it should not be reversed. 

3. The gist of the complaint is, that the defendant, Hanson, 
through his attorney, Moore, is proceeding to sell property 
given to the complainants by one Hugh M. Elder, under exe- 
cutions against said Elder, issued upon two judgments, which 
they aver have been fully paid off and satisfied by the transfer 
to Moore, as the authorised agent of Hanson, of land claims 
‘upon a company in the State of Texas. The receipt of Moore 
is exhibited with the bill, and duly proved, as the decree re- 
cites, and which shows that the claims, which were transfered, 
were received in full of the judgments. Moore, in his answer, 
(as also does Hanson,) states that he was authorised to receive 
in satisfaction claims, which were good and vulid, and that El- 
‘der at the time of the agreement proposed to transfer such 
claims, but Moore affirms that the claiins transfered were nut of 
this character, but on the contrary, were fraudulent, and gotten 
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up for the purpose of defrauding, and that Elder, since the 
transfer, has admitted that such was the fact. Hanson answers 
that he only authorised Moore to take good and valid claims, 
and that, having full confidence in his ability and integrity, he 
doubts not but that be has conformed to his instructions. 

It is.sufficient to observe, upon this branch of the ‘case, that 
Moore, having authority to receive good claims, and having re- 
ceived those in question and executed the receipt attached to 
the bill, the prima facie presumption is that they were such as 
he contracted to receive. His answer that they were not is ir- 
responsive to-any allegation in the bill, and the burthen of prov- 
ing-that the claims were not good, or were fraudulent, devolved 
upon the defendants. This familiar rule clearly applies to the 
case, and. renders a further examination of this point unne- 
cessary.— Wakeman v. Grover, 4 Paige, 33;. Hart v. Ten Eyck, 
2 Johns. C. Rep. 89-91, n. a; 2 Dan’i Ch. Pr. 984, and notes; 
Cruichfield v. Haynes, 14 Ala. 54-5; Walker v. Miller et al. 11 
ib. 1080; 8 Cow. Rep. 387; Powell v. Swan’s Adm’r, 5 Dana’s 
Rep. 3; 4 ib. 153. 

- 4. It is, however, insisted, that the record exhibited with 
Moore’s answer, showing that the executions were superseded 
by Elder in the Circuit Court of Cherokee, upon the ground, 
as shown in his petition for the writs of supersedeas, that the 
judgments had been satisfied by the transfer of these claims, and 
that the writs of supersedeas were quashed, is evidence of the 
worthlessness of the claims, and that the receipt constitutes no | 
satisfaction. It is a sufficient answer to this, that the complain- 
ants are not concluded by the judgments quashing the writs of su- 
persedeas, since, if we concede that they were privies, it does 
not appear that the merits of the controversy were tried: upon 
such motions. The court quashed the writs, but upon what 
ground, we are not informed. Besides, the amended bill ex- 
pressly charges, that it was agreed between Elder and Moore, 
that the former should not resist the motions made in the Cir- 
cuit Court to quash the writs of supersedeas, in consideration 
that his property should not be levied upon for the satisfaction 
of the judgments, but should be exempt, and the property, 
given to complainants by Elder, should be sold; and that the 
motions to quash, for that reason, were not resisted, &c. Moore 
anawers, that, ‘‘he proposed to Elder, that he would levy the 
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executions on the judgments against him upon any property 
said Elder would direct, provided it would satisfy the said judg- 
ments, if he would agree that each supersedeas should be 
quashed, so that defendant, Moore, might return to his home in 
Tuskaloosa ; that Elder did not accede to this proposition ; 
nevertheless defendant, Moore, did direct the sheriff to levy 
upon the land claimed by the complainants, not, however, to 
consummate any fraud on the complainants or any one else.” 
There is nothing said in the answer as to the allegation, that 
“the writs of supersedeas were quashed, no one appearing to 
oppose the same.” So that from the pleadings in the cause, we 
think it sufficiently appears that the writs were quashed or dis- 
missed, not upon a full investigation of the merits of the payment 
alleged, but for want of. prosecution, or for some other reason, 
as the terms used would indicate. Be this, however, as it may, 
we are of opinion that the trial-between Hanson and Elder, and 
the judgments of the court upon the motions to quash the writs 
of. supersedeas are not to conclude the rights of the complain- 
ants, which accrued anterior to the proceedings upon these mo- 
tions, in the absence of all proof, that the merits of the contro- 
versy were decided upon. 

The parties then being properly before the court, and the 
question of payment being made out prima fucie by the com- 
plainants, and not disproved by the defendants, (their answers 
going to matters without the receipt, and in avoidance of it, not 
being responsive to the bill, or sustained by evidence,) we con- 
clude that the chancellor arrived at a correct conclusion, not- 
withstanding he assumed an incorrect premise. The decree 
must consequently be affirmed. 

5. In respect to a refunding bond, the defendant, Hanson, 
having filed his answer and submitted to the jurisdiction of the 
court, it was not incumbent on the complainants to-execute one. 
Davenport v. Bartlett & Waring, 9 Ala. 180. 

Let the decree be affirmed. 
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GUNN, Tavsree, vs. BARROW. 


1. An understanding between a father and son-in-law, then recently mar- 
ried, that certain slaves delivered to the latter were intended fur his wife, 
and would be secured by deed of trust for her and her children, repels 
the presumption of a gift to the son-in-law ; and a deed afterwards exe- 
ented, in pursuance of such intention, will as against him vest the legal} 
title in the trustee. 

2. Until the trusts of a deed are executed, the legal title continues in the 
trustee, and at law he may recover the property from the cestui gue trust, 
unlegs the deed contains a stipalation that the possession shall remain 
with the latter. . 


Error to the Circuit Court of Chambers. Tried before the 
Hon. John J. Woodward. 


Txis was an action of detinue, instituted by the plaintiff 
against the defendant in error, to recover four slaves. The 
plaintiff made title to the slaves under a deed of trust, the sub- 
stance of which is stated inthe opinion of the court. It appears 
that the slaves were owned by Larkin R. Gunn, and, soon after 
the marriage of the daughter of said Gunn to the defendant, and 
before the execution of the deed of trust, went into the possess- 
ion of the latter, but it was in proof by the testimony of said 
Larkin R. Gunn and his wife, which was objected to by the 
defendant, that they went into the defendant’s possession with 
the understanding that a deed of similar import to the one intro- 
duced in evidence was afterwards to be executed. There was 
also proof tending to show that some four months after the mar- 
riage, the defendant, with his wife and the slaves in controversy, 
went to reside at the house of Larkin R. Gunn, under an ar- 
rangement to crop together, but that they soon disagreed, and 
defendant removed from the residence of said Gunn, leaving the 
slaves in his possession, where they remained for several months, 
and then went back to the house of defendant. It was further. 
shown, that before the slaves returned, as just stated, into the 
possession of the defendant, said Larkin R. Gunn said to him, 
in substance, that he intended to give the negroes to his daugh-_ 
ter and her children, and intended to make a deed of gift to 
them, and that if he chose to take them in that way, he might do 
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so, otherwise he could not have them, and that the defendant 
agreed so to take them. It further appeared that the wile of 
the defendant was still living and that she had children. A num- 
ber of charges were given, and several charges asked and re- 
fused by the court, the most material of which are substantially 
as follows: The court charged the jury—ist. That to entitle a 
plaintiff to recover in an action of detinue, he imust have an 
absolute or special property in himself, and the right ef possess- 
ion ; that the legal title might be in the plaintiff, and yet the de- 
fendant have the right of possession. 2d. That the court did 
not distinctly recollect the testimony, but if it was that the donor 
intended to give the negroes to his daughter during her life, and 
afterwards to her children, and that in part performance of such 
intention he delivered the negroes to the defendant, then he 
could not afterwards convey them to the plaintiff so as to autho- 
rise him to recover in this action. ‘The plaintiff’s counsel 
asked the court to charge the jury—Iist. That if the defendant 
received the negroes under the understanding that they were to 
be settled on his wife and children in the manner pursued by 
the deed, then the legal title is in the plainuff: 2d. That if the 
property went into the defendant's possession as a loan or lim- 
ited estate, then the legal title remained in the donor, and he 
had a perfect right to terminate the defendant’s interest’ in the 
property at any time, and by the execution of the deed, the plain- 
tiff acquired the legal right to the property, and that said legal 
right draws to it the right of possession,—both of which charges 
the court refused to give. To the charges given and to the 
refusal to charge as asked the piaintiff excepted, and now as- 
signs them as error. 


Auuison & Anprews, for the plaintiff in error : 

The evidence set out in the bill of exceptions clearly shows, 
that the slaves in controversy went into the possession of defend- 
ant, with the knowledge and understanding upon the part of de- 
fendant, that the slaves were to be settled by the donor (by deed 
thereafter to be excuted) upon the wife and children of defend- 
ant, and in case of the death of the wife without children, to re- 
vert to the donor. This evidence was conclusive to show that 
the property was not given absolutely, as an advancement for 
the daughter, and did not thus vest jure mariti so as to become 
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subject to the husband’s debts, or render inoperative any settle- 
ment of the property which the father might make afterwards. 
—O’Neal, Michaux and Thomas v. Teague, 8 Ala. 345. 

Under the pleadings, and facts disclosed in the bill of excep- 
tions, the first and second charges given by the court were er- 
roneous. The action of detinue involves the title to the chat- 
tel, at the commencement of the suit, and the writ is a sufficient 
demand. If the defendant in this action relies upon the right to 
the possession of the property by way of lien or limited estate with- 
out claiming the absolute title in himself, he cannot set up such 
an interest as 4 defence under the plea of non detinet, but is 
bound to plead such matter specially —1 Chitty’s Plead., 489; 
Spence v. McMillan, 10 Ala. 584; 12 ib. 135. 

The first and second charges asked and refused, should have 
been given, the first in particular, as under the state of facts dis- 
closed by the bill of exceptions, it would have placed the case 
fairly before the jury. 


R. Baveu, for defendant. 

1. The testimony of Larkin R. Gunn, the donor, should 
have heen excluded. It is a general rule of evidence that if the 
effect of a witness’ testimony will be to create or increase a fund 
in which he may be entitled to participate, he is incompetent.— 
2 Cowen and Hill’s Notes, Part 1, p- 114, note 108. 

The case at bar is dissimilar to the case of O’Neal et al. v. 
Teague et al.,8 Ala. 345. In that case the contest was between 
execution creditors and the trustees, and the deed, under which 
the trustees claimed, vested a life estate in the negroes in the 
husband, and that estate was liable for the husband’s debts, but 
the right of the donor to a reversion of the property was not dis- 
puted. In the case at bar, Barrow claims the property by virtue 
of a parol gift and delivery, and independent of any deed of trust, 
and denies that the donor had any interest in the slaves at the ex- 
ecution of the deed of trust. The declarations of the donor 
made at and ashort time before giving the property to his daugh- 
ter would have been competent, but the donor himself was an 
incompetent witness.— Powell v. Olds, 9 Ala. 861. The hus- 
band being incompetent his wife was also an incompetent witness. 

The charges asked were properly refused, as they are abstract, 
independent of the testimony of the donor and his wife. 
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— 
DARGAN, 'C. J.—This was an action, brought by the plain- 
tiff against the defendant in error, to recover four slaves. Upon 
the trial a bill of exceptions was sealed by the presiding judge, 
which shows that the plaintiff, to prove title in himself, introduced 
a deed of trust, bearing date 24th day of January 1848, which 
was executed by Larkin R. Gunn, and which purported to con- 
vey the slaves in controversy to the plaintiff, upon the trusts that 
he would apply the proceeds arising from the work and employ- 
ment of said slaves, to the support and maintenance of Nancy 
E. Barrow, during her natural life, and in the event that she should 
have a child or children, the said slaves and their increase, at her 
death, should descend to such child or children, in equal pro- 
portions; but if the said Nancy E. should die. leaving no chil- 

_ dren, then the slaves should revert to and become the property 
of the grantor, should he be then living, but if he should not be 
then in life, then the slaves should become the property of the 
brothers and sisters of the said Nancy E. Barrow. The deed 
then declared that it was the intention of the donor, that Nancy 
E. Barrow should have a life estate in the slaves for her own 
separate use, free from the charge or alienation of her husband, 
James H. Barrow, with remainder to the child or children of the 
said Nancy, and if she should die, leaving no child or children, 
then the remainder over as before designated. It was shown 
that Nancy E. Barrow, was the daughter of the grantor, and that, 
at the time of the intermarriage between her and the defendant, 
the slaves belonged to the donor. It also appeared that Nancy 
E. was still living and had children. It was also shown that the 
slaves went into the possession of the defendant before the exe- 
cution of the deed, but it was proved by the testimony of the 
donor and his wife, that the defendant received the slaves with 
the understanding, that the donor should execute a deed of tliem 
of ‘similar import to the one read in evidence. The defendant 
objected to the competency of the testimony of the donor and 

~ his wife, but his objection was overruled. The defendant intro- 
‘duced several witnesses, who testified that, after the slaves went 
“into his possession, the donor stated that he had given the slaves 
‘to the’defendant. ‘This is the substance of the testimouy that 
gives tise to the-quéstion,: that must-ultiinately determine this 
case, and that is, whether the donor, at the time of executing the 
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deed, had the right to dispose of the property in the manner de- 
scribed therein? 

If the property passed by the deed, it is then clear that the 
legal title vested in the plaintiff as trustee, and still remains in 
him, for the purpose of executing the trust, and at law, he must 
recover against any one, who withholds the possession from him, 
Even if we were to presume, that the husband’s possession was 
that. of the wife, or that he held the slaves for her, he could not 
resist a recovery; for so long as the legal title remains in the 
trustee, the trusts. not being executed, he may recover at law a- 
gainst his own cestut que trust, unless the instrument, by which 
the trusts were created, contain a stipulation that the possession 
shall remain with the cestui que trust. .We have said this much 
upon the supposition that the court was influenced in refusing 
some of the charges requested, by the idea that the possession of 
the husband must be considered as the possession of the wife, and 
that the trustee could not recover against her; but, so far as we 
can discover from the record, the defendant set up title in him- 
self, irrespective of the right of his wife. In either aspect of the 
case, if the deed convey ed the title to the plaintiff, he was enti- 
tled to recover, for the trust not being executed, the legal title 
must still remain in him. 

If the defendant received the possession of the slaves, with the 
understanding that the donor should execute a deed for them, 
similar in its character to the one introduced in evidence, then it 
is clear that the donor had the right to. convey the slaves in the 
manner that he did, and the trustee wouldtake the legal title — 
O'Neal, Michaux etal v. Teague et al. 8 Ala. 345, It is true, 
that whien property is sent home with a newly married couple by 
their parents, the law presumes it a gift by way of advancement 
in life, unless at the time a less estate or interest was intended; 
and this intention of the parent may be ascertained by his decla- 
rations, made at or about the time he parts with the possession, 
and if from them, or from any other legitimate proof, it is shown 
that the parent did not intend an absolute gift, then the presump- 
tion of law, that a gift was intended, is rebutted, and the married 
couple take only such an interest as it appears the parent intend- 
ed they should.—Olds v. Powell, 7 Ala. 652; Powell v. Olds, 
9 ib. 861; S ib. 345. We have said that this intention of the 
donor may be gathered from his declarations made at or about 
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the time he parts with the possession.‘ This must not, hive ever, 
be understood to include declarations made after he parts with 
the possession, for the law raises the presumption of a gift from 
the time of the delivery of pessession, and then the title of the 
donor is presumed to be extinguished, and he cannot defeat the 
title he has cfeated and regain his title by declarations subse- 
quently made. This view of the law, applied to the evidence, 
and to the instructions prayed by the plaintiff, as well as those 
given, shows that the court erred, as the jury must have been im- 
pressed with the belief that the plaintiff could not recover, al- 
though the grantor had the right to convey the property in the 
manner that he did, at the time the deed was executed. Whether 
the grantor had this right or not, as the case is now presented, 
seems to us to be the only question involved, for if he had this 
right; if he hed never parted with his title to the slaves until he 
- made the deed, then the legal title is vested in the plaintiff, and 
there is nothing contained in the deed that would prevent him 
at law from recovering possession even against the cestwi que 
trust. ‘The judgment must be reversed and the cause remand- 
ed, and we do not deem it necessary to examine any other ques- 
tion, growing out of the assignment of errors, as the view we have 
taken will enable the court correctly to decide the case upon an- 
other trial. We will, however, remark that we cannot upon this 
writ of error examine the question, whether the donor and his 
wife are competent witnesses; they were permitted to testify 
against the objection of the defendant; the judgment is in his fa- 
vor, and the writ of error is prosecuted by the plaintiff. The 
defendant cannot assign errors on this writ, and the question 
therefore is not before us. 
Judgment reversed and cause remanded. 
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1. A judgment creates a lien on land, the legal title to which is held by the 
defendant, from the time it is rendered, and a title derived through 
it will prevail at law over that of a vendee, who at the date of the judg- 
ment held the complete equitable, and before the sale by the sheriff, has 
acquired the legal title of the defendant. 

2. The possession of a vendee under a bond for titles is not adverse to his 
vendor, and cannot prevent the lien of a judgment, rendered against the 
latter during its continuance, from attaching to the bond. 

3. Where the record shows that a pluries execution has issued on a judg- 
raent, it will be presumed, in the absence of evidence to the contrary, 
that others preceded it, and that the judgment had not become dormant 

’ by the failure to sue out execution within a year and a day. 


Error to the Circuit Court of Marengo. Tried before the 
Hon. Samuel.Chapman. 


Manning, for the plaintiffs in error: 

1. This court has repeatedly decided that in actions of eject- 
ment or trespass to try titles, it will not notice merely eqguatable 
interests ; nor will it suffer the interposition of them to prevent 
the transmission of the legal title in the usual and well known 
legal methods. One of these metheds of transmitting title is by 
a sheriff’s sale to satisfy a judgment; and the judgment at the 
time of its rendition, so fastens upon the legal estate.as 10 pre- 
vent it from being conveyed away, exonerated from the liability 
to be sold to satisfy the judgment.—See Chapman v. Glassell, 
13 Ala. 50; Mitchell v. Robertson, 15 ib. 413; Doe ex dem. &c. 
Haskins, 15 ib. 619. A legal title must be somewhere liable 
to sale under execution, and it is not in the vendee.—Driver v. 
Clark, 13 ib. 192. 

2. The time between the judgment and sale was only seven 
and eight years, and the sale was made under a pluries fi. fa. 
Will this court, on a writ of error, disregard this indicateon— 
and the rule, that the legal proceedings for the satisfaction i 
the judgment, are presumed rite isse acta—and suppose an ir- 
regularity, which is not hinted ut, and that too when the court 
below certifies specially to the facts which induce the charge, 
without intimating that there was any such irregularity? 
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3. But if the court should presume, what the record does not 
any where indicate—that there had been an omission to sue out 
execution within a year and a day—the pluries fi. fa. would 
have been voidable only, and not void. Every thing done un- 
der it'would be good, and no person but a party could take ad- 
vantage of the irregularity—See the comments in Stewart v. 
Nuckols, 15 Ala. 230-1; State'v. Morgan, 7 Ired. 387; Cham- 
bers v. Stone, 9 Ala. 260; Palmer v. Clarke, 2 Dev. L. R. 354. 


Brooxs and Byrp, for the defendant: 

.1. The adverse possession of the heirs of Varner at the ren- 
dition of the judgment is fatal to the lien of the same; and the 
doctrine that adverse possession does not apply to judicial sales 
does not meet the point in question, as in this, the adverse 
possession was acquired previous to the lien of the judgment, 
and not subsequent to it—Jackson v. Tuttle, 9 Cowen, 233; 
6 Wend. 213. 

2. The purchase money having been paid at the time of the 
purchase, and execution of bond for titles, and previous to 
the rendition of the judgment, the legal title having been con- 
veyed to the purchaser, prior to the enforcement of the supposed 
lien of the judgment, and the sale and deed of the sheriff, in 
1844—thereby uniting the legal title with a perfect equity—the 
title of the purchaser.will prevail over the lien of the judgment 
creditor, who has failed for eight years to enforce the lien.— 
Mooney v. Dorsey, Smedes & Marshall R. 15. 

3. The bill of exceptions does not show that an execution 
issued within a year and a day after the judgment was rendered, 
and none is shown except the one under which the land was 
sold, in 1844, therefore, the judgment lost its lien as against the 
defendant, who was a purchaser for a valuable consideration 
and had the legal title previous to the issuance of an execution. 
Patton v. Hayter, Johnson & Co. 15 Ala. 18, and the cases 
there cited. 


PARSONS, J.—This was an action of trespass to try titles 
to the tract of land described in the declaration. It was shown, 
that William K. Beck obtained a patent for the land, bearing 
date the Sth of August 1832, and that, on the 17th day of May 
1836, a judgment was rendered in the Circuit Court of Wil- 
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cox against him in favor of one Brown, for two hundred and 
fifty dollars. In 1844 the land was sold, ander a: pluries exe- 
cntion, to satisfy the judgment, and the plaintiffs became the 
purchasers. The defendaat, to show title in himself, proved 
that Beck, to whom the patent issued, sold the land in 1832 to 
John Varner for three hundred dollars, which. was paid at the 
time of sale, and that he executed to Varner a bond to make 
titles to the land. In the year 1835, or 1836, Varner cleared a 
portion of the land, and had claimed it as his own, from the 
time of his purchase from Beck. The bond, given to Varner to 
make titles, had been assigned to one John H. Houston, the 
lessor of the defendant, who took possession and has retained 
it ever since, either by himself or his tenants, and in the year 
1842, Beck, the patentee, executed to Houston a deed of re- 
lease and received from him his bond. Upon these facts, the 
court instructed the jury, that they must render their verdict in 
favor ef the defendant, to which the plaintiffs excepted. ‘ 
It cannot be denied that a judgmeat.binds the lands of the 
defendant from the time of its rendition, and the lien thereby 
ereated is co-extensive with the limits of the State.—Campbell 
v. Spence, 4 Ala. 543. It is also equally clear, that the legal 
estate or title alone is bound by a judgment at law, and that a 
mere equitable title, however perfect it may be, is not bound by 
a judgment, ner can it be sold under execution in satisfaction 
thereof—Elmore & Willis v. Harris, 13 Ala. 360. As a 
judgment binds the legal title, the recovery against Beck, in 
1836, created a lien on the land in controversy, although in a 
court of equity Beck would have been held as a mere trustee 
for Varner, who had paid the purchase money in full and held 
Beck’s bond for title —1 Lomax Dig. 305. The sale by the 
sheriff, in 1844, gave the purchasers a title, which datés back 
from the day of the rendition of the judgment, for from that 
time the land was bound.—Morris v. Ellis, 3 Ala. 560 ; Curry 
v. The Br. Bank at Montgomery, 13 Ala. 304. These princi- 
ples, which we think are incontrovertibly settled, show that the 
legal title of the plaintiffs is the oldest ; that dates from the ren- 
dition of the judgment, whilst the deed to the defendant cannot 
have relation back, but gives him the legal title only from the 
time of its execution.—See Nickles v. Haskins, 15 Ala. 619, 
and cases there ciled. But it is contended, that the possession 
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of Varner was adverse to Beck, and, being anterior to the ren- 
dition of the judgment, no lien was created by it. We do not 
deem it necessary to inquire, whether a judgment will create a 
lien on land, held adversely from the defendant at the time of 
its rendition, for we think it very clear, that the possession of 
Varner was not adverse, in that sense, that would prevent the 
creation of the lien, even if adverse possession, in any case, 
could do it.—See Nickles v. Haskins, supra. 

Tt is certainly a well settled rule, that he, who obtains the 
possession of land by acknowledging the title of another, cannot 
be permitted to set up title in himself, or in a stranger, to defeat 
the title of him, from whom he obtained possession. Thus a 
tenant cannot dispute the title of his landlord, nor a trustee the 
title of his cestut que trust, and it would be a perversion of jus- 
tice to permit one, who acquired possession under an execu- 
tory contract, to repudiate the title of him, from whom he de- 
rived possession, and assert an adversary title in himself or 
another, in defiance of the contract, by which he obtained pos- 
session. A vendor of land is a trustee, pending an executory 
contract, of the legal title for the vendee, who in turn is a trus- 
tee for the unpaid purchase money.—Muldrom’s Ex’r v. Mul- 
drom, 2 Dana, 387; Grundy v. Jackson, 1 Littell, 13. To 
allow him to set up an adverse title to the vendor, and thereby 
to defeat the recovery of the purchase money, would be to per- 
mit him to repudiate his contract, whilst he held on to the ben- 
efits of it, to-wit, the possession. To this extent we should be 
driven, were we to sustain the argument, that the possession of 
Varner was adverse to the title of the defendant in the judg- 
ment, from whom he purchased. 

It is true that if no suit had been brought against Varner, nor 
those who claim under him, until twenty years had elapsed 
from the time he took possession, the statute of limitations would 
have protected him from a recovery, but there is often a wide 
distinction between an adverse possession, that will give title 
under the statute of limitations, and such adverse possession as 
will enable the tenant to set up title in himself or another, or 
that would prevent him, who had the title, from transfering it. 
‘Phus, if A. enter into possession, as tenant of B., and after- 
wards disclaim the title of B. and assert title in himself, B. 
must bring ejectment within’ twenty years, or within the time 
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prescribed by the statute, otherwise his title will be barred.— 
Tillotson v. Doe on the demise of Kennedy, 5 Ala. 407. Yet 
we apprehend, it would not be contended, that, if ejectment had 
been brought within twenty years, the tenant could have been 
permitted to set up title adverse to the title of his landlord. 
Nor could his disclaimer deprive his landlord of the right to aa- 
sign or transfer his title, or prevent the lien of a judgment 
against the landlord from attaching upon it. This view, we 
think, is conclusive to show, that the pessession of Varner could 
have no influence on the lien of the judgment. ; 

Nor can we say from the evidence, contained in the bill of ex- 
ceptions, that the lien of the judgment was lost. The judgment 
was rendered in 1836, and the land was sold in 1844, according 
to the bill of exceptions, under a‘ pluries execution. If it had 
been shown that no execution had.issued within a year and a day 
from the time the judgment was ‘rendered, the question would 
then have been presented, whether the lien would have been 
considered as waived-or lost in favor of a bona fide purchaser, 
but as it appears that the land was sold under a plurves writ of 
fiert facias, we are bound to presume, or rather to know, that 
other executions had been issued, and, as no objection was made 
to their regularity, we must presume they were issued accord- 
ing to law. 

We come to the conclusion, that at law the plaintiffs have 
the better title, and a court of law can look to the legal title 
alone, without regard to the equity of the parties. The defence 
of the defendant is in a court of equity, which can give effect to 
his prior right. 

Let the judgment be reversed and the cause remanded. 
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JEMISON vs. PLANT. & MER. BANK OF MOBILE. 


1, The notice issued at the instance of a Bank. against its debtor, after it 
has served the purpose of bringing him into court, may be treated as 
declarativn, to which the defendant may either demur or plead. 

2. On the motion of a Bank for judgment against its debtor, the cert ficate 
required by statute, that the debt is bona fide the property of the Bank, 
is intended merely to give the court jurisdiction, and cannut eure a defect 
in the notice. 

3. In summary proceedings in derogation of the common law, the record 
must show affirmatively and clearly every fact necessary to entitle the 
party to the remedy, which he elaims. 

4 The acts of the 13th February 1843, for the final settlement of the «ffuirs 
cf the Planters and Merchants Bank of Mobile, and of the 24th Janaary 
1845, amendatory thereof, are public acts, and will be j idicially noticed, 
though not specially pleaded. 


5. The acts above referred to not haying reserved to the Bank the power tu: 


sue, after the forfeiture of its charter, but having vested it, first in commis- 
sioners and then in trustees, to he by them exercised in the name of the 
Bank, a notice in its name against une of its debtors, which fails to show 
that the proceeding is institated by direction, or for the use of the trus- 
tees, is bad on demurer. 


Error to the Circuit Court of Mobile. Tried before the 
Hon. John Bragg. 


Tars was a proceeding by notice at the-instance of the de- 
defendant against the plaintiff in error. The notice is in the fol- 
lowing words: ‘To Robert Jemison, Jr.—You will take’notice 
thot at the next term of the Cireuit Court for the county of Mo- 
bile, to be-held in said county, on the fourth Monday after the 
fourth Monday of October next, and on the third Monday of the 
said term, the Planters and Merchants Bank of Mobile will move 
for judgment and award of execution against you, as the maker of 
two notes of the effect following; each of the said notes is dated 
at Columbus, Mississippi, 5th April 1842—each of them is for 
four thousand, one hundred and eighty-nine dollars, and seventy 
five cents, with interest from the first day of January 1842—both 
are payable to the order of Eli Abbott, one on the first day of 
January 1344, and the other on the first day of January 1845, 
for value received——which notes have been endorsed by Eli 
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Abbot to the plaintiff, and are now due and the money has not 
been paid.” Accompanying this notice is a certificate as fol- 
lows: ‘We, Hindman Barney, David Stoddard and Henry’ 
Goldthwaite, trustees of the Planters and Merchants Bank of 
Mobile under the act entitled ‘‘an act to amend the laws hereto- 
fore enacted for the final settlement of the affairs of the Planters 
and Mer. Bn’k of Mobile,” approved Jan. 24th, 1845, do hereby 
certify that the debt specified in the’notice aforesaid is really and 
bona fide the property of said Bank. Witness our hands and 
the seal of said Bank, 30th September 1846.” ‘The defendant 
demurred to the notice, in which the plaintiff joined, but the 
court overruled the demurrer. The defendant thereupon plead- 
éd four several pleas: 1st, the general issue, 2d, nul teil record, 
3d and 4th, that the notes, endorsed by Eli Abbott for the ac- 
commodation of the defendant, were given by the defendant to 
the Commercial Bank of Columbus, an incorporated Bank of the 
State of Mississippi, located at*'Columbus in said State, and that 
said Commercial Bank on the — day of transferred and 
delivered said notes to the plaintiff in express violation of the 
seventh section of an act of the legislature of the State of Mis- 
sissippi, entitled an act, &c. Then follows a copy of the section 
referred to, making it unlawful “for any Bank in this State to 
transfer by endorsement or otherwise, any note, bill receivable, 
or other evidence of debt” and providing that ‘if it shall appear 
in evidence on the trial of any action upon any such note, bilt 
receivable or other evidence of debt, that the same was so trans- 
ferred, the same shall abate on the plea of the defendant.” The 
pleas conclude with an averment that the said notes were so trans- 
ferred after the passage of said act. The plaintiff took issue on 
the first, and demurred to the 2d, 3d and 4th pleas, whereupon the 
court sustained the demurrer to the 2d and overruled it as to the 
3d and 4th pleas. The plaintiff then replied to the 3d and 4th 
pleas, admitting the transfer of the notes, as stated in the pleas, 
and averring, that ‘the said Commercial Bank of Columbus, at 
Mobile, in the county aforesaid, in good faith, and to pay a debt 
due to the said plaintiff by said Commercial Bank, then and 
there delivered said notes, so endorsed, to the said plaintiff, of 
all which the said defendant had notice, and that the said de- 
fendant after notice as aforesaid, at Mobile &c., did consent that 
the money specified in said notes should be paid to the said 
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‘plaintiff, under the order, transfer, and endorsement aforesaid.”’ 
To this replication there was a demurrer, which was overruled by 
the court, thereupon the defendant put in a general rejoinder. 
There was a verdict and judgment for the plaintiff, the latter of 
which conforms to the notice, as to the description of the plain- 
tiff. The rulings of the court are now assigned as error. 


Hopkins, for the plaintiff in error : 

The trustees alone had authority to use the corporate power 
as the plaintiff, and the notice is fatally defective in not showing 
in some part of it, or by the signature to it of the trustees, or of 
some person as the attorney of the trustees, that the trustees 
brought the suit in the corporate name of the Bank. For this 
defect, the demurrer to the notice ought to have been sustained. 
13 Ohio Rep. 250; ib. 298; 8 Wend. 645. 

The defect cannot be supplied by the certificate. It is no 
part of the notice, and if it accompany the notice into the hands 
of the sheriff, it has no effect upon the notice.—S Porter 120. 
The certificate is to give jurisdiction, and may be made after the 
return of the notice and the commencement of the suit. The 
parties to the suit are fixed by the notice.—6 Ala. Rep. 289-96. 
The certificate cannot be used for any other purpose than to 
give jurisdiction —1 Ala. 268-70. The suit should have been 
in the corporate name by the trustees, and the judgment in the 
same names.—5 Porter 225, 230-1. 

The pleadings in the case do not dispense with the rule of 
law, which requires that the facts stated in the record, indepen- 
dently of the pleadings, must show a case in which a judgment 
may be lawfully rendered on motion.—S& Port. 102; 4 ib. 181-4. 

Regardless. of any question arising from the issues either of 
law or of fact, the judgment ought to be reversed, because the 
facts appearing in the record do not make a case in which the 
judgment could be legally rendered.—4 Stew. & Por. 215-19; 
13 Ohio 251-3-9, 269-70-71, 298-9; S Porter 102-3-5-6-7, 
120-22; 6 Ala. 295; 8 Wend. 480-86; 3 Phillips’ Ev. 1067, 
note 723. 


CaMPpBELL, for the defendant : | 
1. The act of the Legislature of 1845 (Pamphlet Acts 46) 
enables the trustees to sue.in the name of the Bank, and to 
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make the certificates in the same manner as if the charter had 
not expired. In this case the facts on the certificate were made 
to appear to the court. This gives the court jurisdiction. The 
notice is not a part of the record. It is necessary that the juris- 
dictional facts should appear of record, independent of what is 
said in the notice.—8 Porter 104. 

2. It appears by the entries on the record, that the trustees 
furnished the certificate that they were trustees, and that the 
debt was really and bona fide the property of the Bank. The 
whole of the facts necessary to establish the jurisdiction of the 
court then appear of record. The court will assume that the 
debt was legally acquired, in the absence of a plea to the con- 
trary.—14 Ala. 668. 


CHILTON, J.—This case has been twice argued before us. 
At first we were disposed to rest it upon what we conceived to 
be an erroneous decision of the primary court upon the sufficien- 
cy of the plaintiff's replication to the defendant’s third and fourth 
pleas; but we have since discovered that the Supreme Court of 
the United States has decided the Mississippi statute, relied upon 
in those pleas, to be unconstitutional.—Planters Bank v. Sharp 
et al. 6 How. U. S. Rep. 103. The court, however, appears to 
have been divided in opinion, and was not full, and as we are in- 
formed that the same question will probably be again presented 
in the same court in a short time, we prefer to express no opin- 
ion, as to the sufficiency of the third and fourth pleas, and will 
briefly consider the other questions raised upon the record. 

Objection was taken in the court below by demurrer to the 
sufficiency of the notice. The plaintiff joined in the demurrer, and 
the parties tendered an issue of law thus formed to the primary 
court for its decision. In Griffin v. The State Bank,‘6 Ala. 
908, 910, it is said, ‘‘The notice issued at the suit of e Bank 
against its debtor is certainly process, by which the latter is to be 
brought into court to answer to an allegation of indebtedness; 
but after the motion is made, which it informs the party will be 
submitted, it is something more than process; it is then to be re- 
garded as the motion in writing, indentifying the debt sought to 
be recovered, and against which the defendant may urge any 
ground of defence recognised as available according to legal 
forms. The notice, then, may be assimilated to a decleration; 
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it.subserves the purpose both of a writ and declaration, though 
it,need not be so formal or technical in its allegations as the lat- 
ter.”’ The court-then say that it is allowable to the defendant to 
plead.or demur to the notice—See also Duncan v. The Tom- 
beckbee Bank, 4 Port. Rep. 151. Itappears to be the constant 
practicé to demur to such notices. 

It will be observed that in this case the Bank proposes to pro- 
ceed, as though its charter had never been forfeited, except only 
that it produces in court the cenificate of three persons, purport- 
ing to be trustees appointed under the act of 1845, that the notes 
sued.on are really and bona fide the property of the Bank. The 
notice says, ‘“The Planters and Merchants Bank will move for 
judgment and award of execution.” The judgment entry re- 
cites that said Bank came by attorney and produced and filed 
the certificate of the trustees appointed &c., and after setting 
forth the pleadings, adjudges that the plaintiff, (the Bank) re- 
-eover &c. There is nothing in the record to show that the suit 
ds by the direction of the trustees, unless indeed the fact that they 
‘have given their certificate can be so construed; but this can only 
be regarded as.giving the court jurisdiction to proceed in this 
summary way, and for no other purpose.—Gazzam et al. v. The 
‘Bank of Mobile, 1 Ala. 268. It cannot-cure a defect in the mode 
-of instituting the proceeding. We need hardly repeat what. has 
been so often decided, that in summary proceedings of this kind, 
which are in derogation of the common law, every fact must af- 
‘firmatively. appear which is necessary to give the court jurisdic- 
tion, and that the. remedy cannot, be inferred, but the party, 
claiming the benefit of it, must show affirmatively and clearly by 
the record that he brings himself. within the statute authorising 
it.—Bates v. Planters and Merchants Bank, S Por. 99; Levert 
.v. Same, ib. 104. The question presented is, bave the forfei- 
ture of the Bank charter, and the statutes of the State, predica- 
ted upon such forfeiture, wrought no other change in the sum- 
mary rémedy by motion, than to require the certificate of own- 
ership of the-claim, sought to be recovered, to be made by same 
-person or persons, other than the president of the Bank, whose 
office is swept away by the forfeiture. 

‘We are bound judicially to regard these statutes, although 
not specially pleaded. Such was the decision of our predeces- 
.sors in Crawford et al.:v. ‘The Planters'and Merchants Bank, 
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6 Ala. 289, 294. Let us examine their effect upon the remedy 
here adopted. — 

By the seventh section of the-act “for the final settlement of 
the affairs of the Planters and Merchants. Bank of Mobile,” 
-passed the 13th February 1843, it is provided, “that for the pur- 
pose of ‘settlement, the powers now granted to the said Bank 
for maintaining suits, and the corporate name of the Bank shall 
be continued, and may be employed by the commissioners afore- 
said and the certificates, now required of the president of said 
Bank, may be made by either commissioner.” The act, in a pre- 
vious section, provided for the appointment of five commissioners 
to take into their. possession the assets of the Bank, in the event 
the charter should be declared forfeited by the decree of the 
court, in which a proceeding by information in the nature of a quo 
warranto was directed to be filed.— Pamph. Acts 1843, p.70-1-2. 
By the-subsequent act to amend the previous statute, passed 
the 24th Jan. 1845, the number of commissioners is reduced 
and their duties are more particularly defined. ‘They are to 
eall a general meeting of the stockholders in Jan. 1846, who, at 
such meeting, are authorised to elect and appoint. two or more 
persons, as trustees of the said Bank, and to fix their compen- 
sation; such trustees, when appuinted, are. required to enter in- 
to bond in twenty thousand dollars for the faithful performance 
of the duties of their office; and the assets of the Bank are re- 
quired to be transfered to these trustees by the commissioners, 
before the ist May 1846, at which time the office of the com- 
missioners ceased. Provision having been previously made for 
the payment of the debts due from the Bank by the commis- 
sioners, the trustees are required to proceed diligently and with- 
out delay to collect all the debts due to the Bank; to sell the 
real estate ; and on the first days of January and July-in each 
year to divide the monies in their hands as trustees rateably 
among the stockholders. The Sth section of the act provides, 
‘¢ That the said trustees, or the survivor or survivors of them, 
may use the corporate name of the said Bank in the collection 
of the debts due to the same, and may use all the modes and 
powers, given to the said Bank by its original charter, or by any 
subsequent acts of the Legislature, for the collection of its debts, 
in the same manner, as if the charter of the Bank had never 
been forfeited.—See Pamphlet Acts of 1$45, pages 46-7-S. 
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It does not admit of a doubt but that the intention of the 
Legislature in the enactment of these statutes was to-vest the 
power, which had previously been confered upon the corpora- 
tion as such, of suing upon its demands, &c., in the trustees, ° 
who could exercise it, using the name of the corporation, which 
for this purpose is continued. The Bank, as an artificial being, 
after the forfeiture of its charter, exists no longer in legal con- 
templation, and the statutes above quoted do not reserve to it 
the power to sue, but this power is vested in the commissioners 
. by the first act, and in the trustees by the second: ‘They can 
exercise it as though the charter had never been forfeited, but 
the Bank as such, independent, of them, can exercise no pow- 
ers, otherwise the judgment of forfeiture and the legislative ac- 
tion upon it would become nugatory. ‘The Bank in ordinary 
suits, where no certificate would be required to confer jurisdic- 
tion, might collect demands, despite of the trustees, if it pos- 
sessed the power to sue without their direction, and would thus 
drive them into chancery for an injunction. But it is the crea- 
ture of the statute, and dependant: upon the statute for its 

wers and the mode of exercising them.— The Bank v, Dan- 
dridge, 12 Wheat. 64; 13 Peters, 587. Especially must it 
find a warrant clearly given by the statute for a resort to this 
summary remedy, otherwise the proceeding cannot be upheld. 
The Bank having then no power to move in this case, but that 
power having been confered on trustees to be exercised in. the 
pame of the Bank, it is clear that, unless the record exhibits the 
trustees as invoking the aid of the court, the Bank, as such, on 
its own motion, cannot recover. Laying the certificate out of 
view, which as we have shown cannot be looked to except 
merely as required to give jurisdiction, the trustees are entire 
strangers to this record, and the Bank alone is the party, and 
recovers independent of them. We repeat that no such remedy 
is now reserved to the Bank, but only to the trustees who may 
move in the name of the Bank. This objection may at first 
view seem more technical than solid, but when the consequen- 
ces to which a contrary doctrine might lead are looked to, it 
will be found to possess importance in the remedial administra- 
tion of the law. In The Bank of Niagara v. Johnson, 8 Wend. 
645, it was held, that where receivers had been appointed for a 
suspended bank, they had ‘the right to use the name of the 
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Bank, which could not under the statute sue in its own name, 
but that in such case, ‘in tlie declaration it must be avered that 
the suit is prosecuted by the direction of the receivers.” Anal- 
ogous in principle is the case of Renick v. Bank W. Union, 13 
Ohio, 298—so, also, in 13 ib. 251, et seq., it was held, that after 
the forfeiture of the charter and the appointment of receivers, 
the latter must sue in the name of the corporation, and the declu- 
ration must show the character in which they prosecute. 

Our conclusion is, that as the record fails to show that this 
motion was made by any one, in whose favor the court might 
rightfully render a summary judgment, and award execution, 
it fails to show that the court had rightful jurisdiction, but ex- 
hibits a judgment in favor of, and rendered on the motion of a 
party, from whom the statute has taken the power of moving, 
and this against the objection of the defendant tothe legal suffi- 
ciency of the motiof.. T-he-demurrer to. it properly raises the 
@bjection and should have been sustained. It is clear that the 
Bank should move and recover, if at all, by its trustees. 

Wedeem it unnecessary to notice the other objections, for 
want of proper recitals in the judgment entry to confer’ juris- 
diction upon the court. 

Let the judgment be reversed and the cause remanded. 


SALTMARSH vs. PLANT. & MER. BANK OF MOBILE. 


1. After the charter of a corporation is declared forfeited, it can do no act, 
by which rights can be acquired, nor can it maintain a suit to enfurce 
those acquired during the continuance of the charter, unless its power 
and capacity for that purpose is continued by statute, after its existence 
aa a corporation is ended. 

2. Under the powers confered by the Acts of the 13th February 1843, for 
the final settlement of the affuirs of The Planters and: Merchants Bank of 
Mobile, and of the 24th January 1845, amendatory thereof, the trustees 
appointed by virtue of the latter act may lawfully enter into a contract 
with a third person, without the consent of the debtor,,to secure the pay- 

49 
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ment of a doubtful debt due to the Bank, and transfer the debt for that 
purpose to such third person. 

3. A eontraet, by whieh the endorsee of a valid bill or other chose in ae- 
tion assigns it in exchange fora debt of less amount, is not usurious, 
unless intended as a device to evade the statute ; nor ean sueh a trans- 
action in legal parlance be eonsidered a diseount of the bill. 

4. The amount of the recovery on a usurious eontraet is limited by the Act 
of 1834, to the principa) sum loaned or advanced, and interest on that 
sum cannot be allowed. 








Error tothe Circuit Court ef Mobile. Fried before the 
Hon. John Bragg, 


Tuts was a preceeding by notice to recover of the plaintiffs 
in error the amount due on a bill of exchange for $6,000, drawn 
by Samuel M. Hill en William Bower & Co., and by them 
accepted, in favor of Allen W. Coleman, by whom, with the 
plaintiff in error and Li. M. Wilson, it was successively en- 
dorsed. ‘The bill was drawn, and endorsed by Coleman & Salt- 
marsh for the accommodation of Bower & Co., to whom it was 
delivered and from whom Wilson purchased it for $5,000, it 
then having about twelve months to run. Soon after its pur- 
chase by Wilson, he transfered it to the defendant in error and 
received from the defendant in error as the consideration there- 
for the assignment of two judgments, which the latter held 
against P. T. Harris, who at the time was embarrassed and 
considered of doubtful solvency. ‘The transfer of these judg- 
ments to Wilson was made without the consent of Harris, but 
was unconditional, and the contract was entered into on the part 
of the defendant in error to secure the debt due by Harris, and on 
the part of Wilson to enable him to secure the amount due to him 
ona junior judgment, which be held against Harris;.and in the 
transaction the defendant in error took the bill at a deduction from 
the amount specified on its face of a sum equal to eight per 
cent. interest for the time it had torun. Before this transaction 
occurred, the charter of the defendant in error had been de- 
clared forfeited, and its assets committed, under the acts of the 
13th February 1843, and 24th January 1845, to the charge of 
trustees... .The court charged the jury—1st, that the plaintiff, 
if they believed the evidence, obtained the bill by a valid con- 
tract and ‘Was entitled to recover the sum of five thousand dol- 
lars, the amount received by Bower & Co. of Wilson, with law- 
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ful interest from the time of notice of the motion in this case— 
2d, that if the plaintiff took the bill fo secure a debt due it, it 
was not a discount of the bill; that a discount of a bill isa pur- 
chase of it for money or value at an amount less than its face. 
The defendant asked the court to charge the jury, 1st, that if 
they believed the plaintiff acquired the bill by trafficking on its 
assets, the plaintiff could not recover—2d, that if they believed 
the plaintiff received the bill at a value less than its face, it was 
a discount and the plaintiff could not recover—3d, that if they 
believed the plaintiff took the bill at a deduction from its face 
of more than after the rate of six per cent. per annum, for the 
time the bill had to run, the plaintiff could not recover—all of 
which charges the court refused to give. To the charges given 
and to the refusal of the court to charge as requested the de- 
fendant excepted and now assigns them as error. 


Hamitton and Hopkins, for the plaintiff: 

Was the Bank competent to take this bill, on the contract 
proven? ‘The case has heretofore been before this court.—14 
Ala. 668. The evidence of the contract is now more full, and 
it is submitted to show a case of the Bank trafficking on its as- 
sets, within the meaning of the opinion of this court then pro- 
nounced. It is not the case of the ‘collection of a debt by the 
Bank, but of a dealing with a third party—the sale of one of its 
assets for a profit-——and the purchase of a bill running to matu- 
rity at a discount.—14 Ala. 677-8. 

Qn the supposition that the Bank had the right to acquire this 
bill, still it had no authority to take it at a rate of discount ex- 
ceeding six per cent. per annum. Section 8th of its charter 
forbids its taking more than six per cent.—and subsequent to 
the forfeiture of its charter, no new powers were given to it: its 
power to collect its debts is declared to remain unaltered—and 
it never had power to deal in the creation of a new debt, at a 
greater rate than six per cent. It is therefore submitted, that it 
acquired this bill on an illegal contract—and the court erred in 
charging that the limitation expired with its charter, It would 
be a singular anomaly, if the destruction of the charter of a cor- 
poration were to have the effect of enlarging the powers of the 
corporation.——See opinion above cited, pages 675-65 & Ired. Eq. 
R. 358, and other cases cited. 
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There is error in the charges and refusals of the court. The 
court told the jury if they believed the testimony, the plaintiff 
was entitled to recover, and afterwards on explanatory charges 
being asked, gave such as are conflicting and contradictory and 
calculated to mislead the jury in the cause. The court in fact, 
in one charge, absolutely went contrary to the opinion of this 
court, heretofore expressed—or rather he refused to. give a 
charge based on that opinion,—to-wit, he refused to charge that 
if the bill was acquired by trafficking on the assets of the Bank, 
it could not recover. 

The statute, (Clay’s. Digest, 591, section 9,) provides that 
in cases of usury, the contract shall be. void for the whole 
interest, but the principal sum shall be recoverable. The 
proof is that $5,000. was the sum of money advanced by 
Wilson. The contract. is void for all beyond that sum, and 
no interest can be recovered—nothing but the principal can 
Le recovered. To allow any interest on that sum is forbidden 
by the statute, whether it date from the maturity of the bill or 
commencement of the suit, the recovery can only be for $5,000 
—such is the law of this case, as pronounced by this court,—14 
Ala. 680—(and that decision is the settled law of this case)—4 
S. & Porter, 54; 1 Port. 313. 


Putturps, for the defendant: : 

1. The evidence shows that the bill was taken by the trus- 
tees to secure a doubtful debt held by them. ‘The court held, 
when the case was last in this court, (14 Ala. Rep.) that this 
was a legal transaction, and that it was not the exercise of the 
banking power of “discounting.” If it were necessary to sus- 
tain this decision of the court, the authorities may be found in 
Hallowell Bank v. Hamlin, 14 Mass. 178; Fleckner v. U. 8. 
Bank, § Wheat. 355; Harwood v. Ramsay, 15 Serg. & R. 31; 
New York Firemen’s Ins. Comp. 2 Cow. 664. 

2. The court having decided, in 14 Ala., that the trustees 
had a right to enter into this contract, notwithstanding the for- 
feiture, it is now insisted that the transaction was illegal, be- 
cause the trustees deducted § per cent. per annum, from the bill 
for the time it had to run. _ This objection is founded upon the 
probibition in the charter against taking more than 6 per cent. 
on “loans and discounts.” But this court has already sustained 
the transaction, upon the express ground that it was nota “loan 
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or discount,” but a settlement in the bona fide liquidation of the 
affairs of the Bank. The deduction made by the trustees was 
of the legal interest, in order to arrive at the cash equivalent on 
the day when the judgment was transfered. 

3. But if it had been a “loan or discount’”’ by the Bank, the 
defendant could not avoid the payment of the note, on the al- 
leged violation of the charter.—Lyon v. State Bank, 1 Stew. 
468 ; Fleckner v. U. S. Bank, 8 Wheat. 355; Phila. Comp’y 
v. Towner, 13 Conn. 259; Grand Gulf Bank v. Archer, 8 
Smede & M. 151; Bank v. Hammond, 1 Rich. L. R. 288; 
Glass Comp’y v. Dewey, 16 Mass. 102; Canal v. Rail Road, 4 
Gill & J. 122; Duke v. Cahawba Comp’y, 16 Ala. 374. 

4. The usury act avoids the interest contracted for and makes 
the principal sum recoverable. When? On the pay day of 
the contract. . The principal is then an ascertained debt, due 
and “recoverable,” and if the party-fails then to pay that amount, 
he’ is liable for interest from that time. As the statute does not 
change the nature of the contract, a bill of exchange will also 
carry damages on the amount, whieh the law declares to be its 
true amount—the usury act’ not repealing the act giving the 
damages. Interest is allowed upon all amounts ascertained to 
be due, (see Clay’s Dig., Interest,) and wherever the law by 
implication makes it the duty of a party to pay over.—Dodge 
v. Perkins, 9 Pick. 369; Carmil v. Brown, 1 A. K. Marsh. 576; 
McKinley v. Blackledge, 2 Hay. 28; Simpson v. McMillan, 1 
Nott & McC. 192; Hallett & Walker v. Allen, 13 Ala. 556. 

5. The charge excepted to must be taken in connection with 
the facts of the case, and the evidence must be set out to show 
that it is error.—McBride v. Thompson, 8 Ala. 650; Armstead 
v. Thomas, 9 ib. 56S ; -Hornfield v. Adams, 10 ib. 9; Jaeene 
v. Isbel, 11 ib. 1009. 


DARGAN, €. J.—The evidence introduced on the trial and 
the instructions of the court to the jury present two questions for 
consideration. First, ean the suit be maintained under the evi- 
dence? 2d, If so, what amount is the Bank entitled to recover? 
The evidence shows that a judgment had been rendered in the 
Circuit Court of Mobile on the 27th February 1843, by which 
the charter of the Bank was declared forfeited, and that the bill 
of exchange sued on was acquired from Wilson, the endorsee 
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of the plaintiff in error, about the 20th June 1845, under the 
following circumstances: The Bank held two judgments against 
P. T. Harris, whose solvency was then doubtful, and, in con- 
sideration of the bill sued on and two others, the Bank trans- 
fered to Wilson the said judgments. The object of the transfer 
of the judgments-was not to satisfy or discharge them, but to 
enable Wilson to collect them, and thereby to secure another 
judgment, he held against Harris; and the motive and induce- 
ment, on the part of the Bank, was to secure to the Bank the 
debt of Harris, then supposed to be doubtful. It was also 
shown that the bill of exchange was not received by the Bank 
at the value expressed upon its face,.but that a deduction was 
made at the rate of eight per cent. per annum, for the time the 
bill had to run, so as to make it, in the language ofa witness, a 
“cash transaction.” Upon this evidence, the court instructed 
the jury that the plaintiff was entitled to recover. When this 
case was before this court at a previous term, we held ‘“ that, 
aside from statutory provision, the Bank, after its charter was 
duly declared forfeited by a court of competent jurisdiction, had 
no capacity to make a contract, much less to invoke the aid of 
the court for its enforcement.’’—See Saltmarsh v. Plant. & Mer. 
Bank, 14 Ala. 668. Indeed, after the charter of a corporation 
is declared forfeited by competent authcrity, its existence is at 
an end; it ean then do no act, by which rights can be acquired, 
nor can a suit be maintained in its name to recover those ac- 
quired during the continuance of its charter, unless its powers 
and capacities be continued by statute, after its existence as a 
corporation is ended, for some certain purposes. We must 
then look to the acts of the Legislature, which provide for the 
final settlement of the affairs of the Bank, for authority either to 
make the contract, by which the bill was acquired, or to main- 
tain a suit upon it. The act of the 15th February 1843, de- 
clared the charter of the Bank forfeited, and required that the 
solicitor of the Mobile circuit, on the requisition of the Gov- 
‘ernor, should file an information in the nature of a quo warranto 
to have the fact of forfeiture judicially ascertained. Commis- 
sioners were also appointed to take charge of the effects of the 
Bank, with power to sue, and to submit to arbitration contested 
claims, and to compound any bad or doubtful debt. By the 
eighth section of the act of 24th January 1845, it is enacted, 
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that the trustees thereby appointed “‘ may sue in the corporate 
name of said Bank in the collection of its debts, and may use 
all the modes and powers, given to said Bank by its original 
charter, or any subsequent act, for the purpose of collecting its 
debts, in the same manner as if the charter had not been for- 
feited.” In the epinion heretofore pronounced in this case, it 
was said, ‘‘If third persons choose to interpose and pay, or se- 
cure by bill or etherwise, a bad or doubtful debt of the Bank, 
there is nething in the statute, that would prehibit the Bank 
from availing itself ef such means. for the satisfaction or secu- 
rity of its demands. If, however, under the pretext of obtain- 
ing security, the Bank should engage in trafficking upon its assets 
in the purchase of bills by discount fer profit, such transactions 
would be clearly without authority of law and void.’ We are 
‘bound. to consider the question settled, that the trustees of the 
Bank, under the powers reserved to them, had the authority to 
receive payment of a debt due tothe Bank from a third per- 
son, or te secure its payment by taking a note or bill, to which 
the eriginal debtor was not a party. But, if the question was 
now presented for the first time, we should feel no hesitation in 
saying, that the trustees, for the purpose of securing and col- 
lecting the doubtful debts of the Bank, might lawfully wansfer 
such debts to a third persen and receive in consideration, either 
the ameunt of money due thereon, or a note or Jill to secure tis 
payment. Before the charter was forfeited no one could have 
doubted the capacity of the Bank to make such a contract for 
the purpose of collecting er securing its debts, and the act of 
1845 expressly reserves to the trustees the right to use all the 
modes and -powers, given to the Bank by its charter or by any 
subsequent act, for the purpose of collecting the debts due to it. 
Now we de not understand from this, that the trustees.are to be 
confined to suits alone in carrying out this object, but they may 
compound er settle debts by extending the time of payment, or 
receive ether securities in lieu thereof, if done with the intent 
and for the purpose of adjusting the affairs of the Bank. To 
deny to the trustees the power to make contracts, by which the 
debts ef the Bank are collected, or their payment secured, would 
be to deprive them of one of the powers or modes of collection, 
svithout which the debt might be entirely lost. This could not 
have been the design .of the act, by which these powers were 
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reserved to the trustees, but it is only a reasonable, and, we 
think, a just construction to hold, that the trustees may lawfully 
enter into a contract with a third person, even without the con- 
sent of the debtor, by-which a doubtful debt due to the Bank 
is either paid, or its payment secured. Nor can the transfer by 
the trustees of the debt due to the Bank to such. third person 
operate to annul the contract, or render it illegal. The ques- 
tion, therefore, was, what was the object and design of the con- 
tract, by which the Bank acquired the bill? If taken for the 
purpose of securing a doubtful debt, due from Harris, the contract 
was legal, and the payment of the. bill may be enforced by suit 
in the name of the Bank. 

But it is contended, that as eight per cent. was deducted from 
the face of the bill, for the time it had to run before maturity, 
the centract by which the Bank obtained it was void, because 
the Bank, by its original charter, could reserye only six per 
cent. upon its loans and discounts; that if the eontract had been 
made by the Bank, before the forfeiture of its charter, the con- 
tract would have been void for the want of capacity to make it; 
and’ consequently that the contract, by which the trustees ac- 
quired: the bill, must be void, as their powers cannot be greater 
than the powers of the Bank under its original charter. 

We do not think it necessary to examine whether a contract 
would have been void ix toto, if entered into by the Bank du- 
ring the continuance of its charter, by which a greater rate of 
interest was reserved than by the law of its charter it was au- 
thorised to take; for the contract, by which the bill in this case 
was acquired, was not usurious, nor was it a discount or a loan 
in the proper sense of these terms.. A note or bill, which in 
the hands of the holder is a valid debt, may be bought or sold 
as any other chattel at its real or supposed value, and the trans- 
fer of such a note or bill at a discount beyond the legal rate of 
interest is not usurious, although the holder may endorse it, 
unless-the transaction was a mere device to evade the statute 
dgainst usury—Cram v. Hendricks, 7 Wend. 569; Kent v. 
Walton, 7 ib. 256; Rich v. Mather, 3 ib. 296; 15 Johns. 44; 
Rapelye v. Anderson, 4 Hill, 472; 3 Shep. Rep. 163. The 
bill in the hands of Wilson constituted a valid debt; he 
transfered it to the Bank in consideration of the judgments held 
by the Bank against Harris; the transaction was therefore a 
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mere-exchange of ene debt-or chose in action for another, and 
could ‘not constitute the offence of usury, although one demand 
was for a greater amount than the other, unless the whole was a 
mere device to cover up the intent with which the act was done. 
Nor can it be said that the billewas acquired by discount. To 
discount a bill or note is to buy it with-money at a less sum 
than is payable on its face, but the mere exchange of one debt 
for another, or the purchase of a bill or: note, paying for it in 
property, cannot in legal parlance be a discount of the bill.— 
1.Bouv. Law Dic. 473. The Bank, therefore, acquired the 
bill, not by discount, nor by a contract tainted with usury, but 
obtained it with the view of.securing-a doubtful debt, due to the 
Bank from Harris, by an exchange of one debt for another. 
Such a contract the trustees had the power to make, and they 
‘may lawfully sue for the collection of the money due on it. 
The only ‘remaining question is, what amount was the Bank 
entitled to recover? The bill was endorsed for the accommo- 
dation of Bower & Co., the acceptors, and: whilst in their hands 
created no valid debt. It amounts to six thousand dollars, and 
had twelve months to run before maturity, and was sold by Bower 
& Co. to Wilson, from whom the Bank purchased it, for five 
thousand dollars. That the contract, by which Wilson acquired 
the bill, was usurious, was decided in this case when it was be- 
fore this court at a previous term, and we think it beyond con- 
troversy, that this decision was correct. To hold that the pur- 
chase of a bill or note, which at the time does not constitute 
a subsisting debt, at a discount beyond the legal rate of in- 
terest, 2s not usurious, would be to hold that the statute against 
usury could be entirely avoided by the form of the contract. 
But it is urged, that notwithstanding the contract between Wil- 
son and Bower & Co. was usurious, and although the Bank 
can recover only such sum as Wilson could, yet, under the act 
of our Legislature against usury, the Bank can recover the ac- 
tual amount of money advanced by Wilson, with lawful interest 
thereon, from the time the bill fell due. But this we think would 
be an entire misconstruction of our statutes against usury. Under 
the act of 1519, usury avoided the contract in toto, and no re- 
covery could be had upon it; but by the act of 1834, the whole 
interest only is avoided, and by the express words of the act, 
the principal sum of money may be recovered. The amount 
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of the recovery upon a usurious contract is limited by the act 
to the principal sum loaned or advanced, and the courts cannot 
allow a recovery to a greater amount. The authorities refered 
to by the defendant’s counsel show that when a sum of money 
is due by contract it bears interest; but if the contract be ille- 
gal, no recovery can be had upon it, unless by statute such re- 
covery is allowed; and then the recovery must be had according 
to the act that allows it, and not in accordance with the general 
law relative to legal contracts. A usurious contract is still ille- 
gal, and a recovery cannot be had upon it, further than is allowed 
by the act of 1834, (Clay’s Dig. 591,) and this is the‘amount of 
the principal sum alone. The court therefore erred in instruct- 
ing the jury that the plaintiff was entitled to recover interest on 
the principal sum advanced by Wilson,'from the time the notice 
was served upon the defendant. 

In conclusion, we will add, that the decision heretofore made 
in this cause was conclusive of it, and if attentively examined, 
would have saved the trouble of again bringing it before this 
court, as well as the delay and expenses incident to it. 

For the error we have pointed out, the judgment must be 
reversed and the cause remanded. 


BEAN es. WELSH. 


1. A covenant entered into between one of the heirs at law of a testator, 
to whom he has devised the greater part of his estate, and the other heirs, 
by which, in consideration that the latter would withdraw all opposition 
to the admission of the will to probate, the devisee covenants and agreer, 
that they shall be entitled to a full and equal participation in the estate, 
as if the testator had died intestate, and that the estate shall be divided 
equally, and precisely as if he had so died, not only estops him from as- 
serting his title as devisee, but passes to the heirs the same title they 
would have taken had the testator died intestate. 

2. In such case, a division, regularly made under an order of the Orphans’ 
Court, will vest in the heirs severally such portion of the estate, as may 
be respectively assigned them. 
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Error to the Circuit Court of Morgan. Tried before the 
Hon. 8S. C. Posey. 


Rosrnson, for the plaintiff in error: 

Immediately upon the probate of this will, the legal title to the 
land sued for vested in the legatee. ‘The contract made by him 
with the heirs of the testator did not divest him of this title. The 
utmost effect that can be given to it is, that it gave the others equi- 
table titles to certain undivided portions of the land. This left 
the legal title still in him. The legal title being in him, the 
plaintiff below could not sustain an action at law. But suppose 
the agreement to have vested.in her the title. Still she could 
not sustain an action at law, because she had title only to an un- 
divided portion of the land. The proceeding of the Orphans’ 
Court cannot be relied upon to show that the lands had been 
divided, and her portion ascertained,—for that action was not 
within the power of the court. Being without warrant of law it 
is void. That court lad no power to enforce this agreement. 
But if it be valid then it is insisted that this proceeding vests the 
title in her husband. 


Humpureys, for the defendant. 

The fee vested in Mrs. Welch by the surrender of the devisee. 
{t was as much her land as if no will had been made. The de- 
visee had the power to relinquish, and after the death of the hus- 
band, the legal title was in Mrs. Welch, and she could bring 
her action of ejectment. She did bring her action of trespass 
to try titles, and it was the proper remedy. 


PARSONS, J.— This was an action of trespass to try titles 
to a tract of land, and was brought by the defendant in. error, 
Catherine Welch, against Benjamin F. Bean. The facts were 
these: Jeremiah Pate, the father of the plaintiff below, being 
seized of several tracts of land, executed his last will, by which 
he gave to his wife during her life an eighty acre tract on which 
he lived, besides several slaves, and other articles of personal 
property. He also bequeathed to all his children some small 
pecuniary legacies, and gave to ‘Thomas Pate, one of his sons, 
all the rest of his estate, both real and personal. When this will 


was offered for probate, the other children appeared and came 
* 
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prepared to contest it, whereupon a covenant was entered into 
under seal, between Thomas Pate, and the other children, by 
which it was agreed that the will should be admitted to probate; 
and the partties covenanted and agreed with each other that they 
should all be entitled to a full and equal participation in the es- 
tate of their father, as if he had died intestate, with the exception 
of four negroes previously given by the testator to Thomas, which 
were not to be considered as part'of the estate. It was further 
covenanted and agreed that the estate should be divided-equally, 
and precisely as if the testator had died intestate. This agree- 
ment was acknowledged and recorded, and all opposition tothe will 
being withdrawn, it was duly admitted to probate. After this, 
on the application of the executor, a commission was issued to 
five persons, directing them to divide the estate amongst the heirs 
of the testator, who ‘in pursuance thereof made division of the 
lands, and the tract sued for was allotted to the plaintiff, who 
was then a married woman, but whose husband died before the 
institution of this suit. ‘Fhe division so made was returned to 
the Orphans’ Court, and was recorded, and so far as we can dis- 
cover from the record is satisfactory to the children and heirs of 
the testator. The defendant showed no title or claim whatever, 
but relied on the want of title in the plaintiff alone, as his de- 
fence to this suit. The court instructed the jury that the plain- 
tiff was entitled to recover. 

We think the covenant entered into by Thomas Pate estops 
‘him from asserting a title to the land as devisee-under his father’s 
will. Indeed he could not be permitted to claim title to the whole 
as devisee, after he had entered into a covenant founded on a suf- 
ficient consideration, the effect of which was to renounce his ti- 
tle as devisee, by stipulating that the estate should be divided be- 
tween all the heirs, as if the testator had died intestate. The 
legal effect of this agreement was to vest in the heirs of the tes- 
tator the same title they would have taken, had he died in- 
testate as to the lands devised to Thomas; for we think the prin- 
ciple is well settled, that an estoppel will not only bar a right or 
title, but will pass one to him in whose favor the estoppel works. 
Thus if A. convey to B. with covenant of warranty, and at the 
time he has no estate in the land, but afterwards acquires title, 
this title will inure to his grantee in the deed.—Comstock et al. 
v. Smith, 13 Pickering, 116; Springsteen v. Schemerhorn, 12 








= fm De Gee 1 


=~ sw th tla ten 








JANUARY TERM, 1850. 773 
Bean v. Welsh. 


Johns., 357; Kennedy & Moreland v. The Heirs of McCartney, 
4 Porter, 141; Tillotson v. Kennedy, 5 Ala. 407. If indeed an 
estoppel could not operate as a conveyance, or asa medium 
through which the title would pass to him, in whose favor the 
estoppel works, we might frequently lock up the title in him and 
his heirs, against whom the estoppel operated, and. the party for 
whose benefit it was intended might find himself without title and 
unable. to recover from a mere intruder; for if the title to the af- 
ter acquired estate did not pass to the grantee by means of the 
estoppel, but it only precluded the grantee from asserting an after 
acquired title, it would be difficult to see how he could recover in 
ejectment from one who had no title. To show title in another 
would not enable him to recover, and he having none could not 
maintain the suit. To give therefore the full effect to an estoppel, 
it is clear, that it must frequently operate to pass the title. The 
covenant then not only deprives Thomas of his title as devisee, 
but it operates to give the other heirs of the testator the same ti- 
tle, that they would have taken had their ancestor died intestate. 

But the agreement, without more, would not have given the 
plaintiff a title in severalty to the locus tn quo, and the question, 
therefore, is whether the division made under the commission is- 
suing from the Orphans’ Court can have that effect. I think it 
does. The covenant is that the estate shall be equally divided, 
precisely as if the testator had died intestate. Had be died intes- 
tate the division would have been good, and would have given 
the plaintiff an exclusive title. ‘The agreement, therefore, has 
been fully executed and the rights of the parties settled in con- 
formity with it. The parties to the agreement raise no objection 
to it, or tothe manner in which it was executed, and we think it 
clear that a stranger should not be permitted to do so. There 
is no error in the record and the judgment must be affirmed. 
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BROWN ws. HARRISON & ROBINSON. 


1, A charge by a commission merchant of five per cent.. in addition to legal 
interest, fur accepting and advancing the money to pay bills or drafts 
drawn on hiin by his customers, if intended merely as a fair compensa- 
tion for the risk, trouble, and expense incurred, is not usurious ; but whe- 
ther such charge is sv intended, or whether it is designed as a cover for 
usury, is a question for the determination of the jury. 

2. In such case, proof of a custom among commission merchants in the 
place in which the business is conducted, to charge the same rate of 
commission, is admissible to show the implied agreement between the 
parties, and the reasonableness of the charge, as a meer ce for the 
risk, trouble, and expense incurred. 

3. Before the written statement of one, who was once the clerk or book- 
keeper of another, can be admitted as evidence against the latter, it must 
be shown that the former was such clerk or book-keeper at the time the 
statement was made, and had authority to make it. 


Error to the Circuit Court of Lowndes. Tried before the 
Hon. Geo. W. Stone. 


Jupee, for the plaintiff in error: 

I. The court below erred in the rejection of the evidence of- 
fered. The rule is, that when “the principal constitutes the 
agent his representative in the transaction of certain business, 
whatever the agent does in the lawful prosecution of that busi- 
ness is the act of the principal ; and where the acts of the agent 
will bind the principal, there his declarations, admissions, &c. 
will also bind him, if made at the same time and constituting 
part of the res geste.”—1 Greenl. Ev. § 113, p. 129-30-31; 
see also Story on Agency, § 134-5-6-7. The only question or 
difficulty, then, is this: Was said statement furnished at any 
time when Salomon was clerk, and consequently authorised to 
furnish it? It having been proved that he-was the clerk, that 
it was his general duty as such to furnish such statements, and 
that the statement produced was in his hand-writing, the legal 
presumption was (and the jury would have been authorised so to 
infer) that the act was done at a time when it was authorised to 
be done—there having been shown to be a general authority to 
do precisely such acts at all times, while he was clerk. ‘The 
paper or writing then being relevant, it should have been per- 
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mitted to go to the jury, with a proper charge from the court as 
to the law, in case they should find from the evidence that the 
same was not furnished at some period during the clerkship of 
said Salomon. 

II. As to the charge of the court below excepted to, and 
which affirms the right of commission merchants to charge un- 
der a contract or usage two and a half per cent. for accepting, 
and an additional two and a half per cent. for paying accommo- 
dation drafts, it is contended—1. That it would be right and 
Jawful in the commission merchant to charge for accepting, (Dur- 
ham v. Dey, 13 Johns. 40,) and that such charge includes 
compensation for everything legitimately growing out of the act; 
this of course includes compensation for payment, if payment 
has to be made by the merchant, as the risk and contingency of 
payment by him is the main thing for which he charges the two 
and a half per cent. on accepting. 2. That the commission 
merchant, by the act of acceptance, makes the debt his own, for 
which he is paid as aforesaid; and if he have it to discharge at 
maturity, he is but paying his own debt, and is not entitled to 
compensation therefor. 3. That to allow him to recover from 
the drawer the amount paid for him and legal interest thereon, 
aud the additional sum of two and a half per cent. on the amount 
paid, would be to permit a recovery of more than the Jegal rate 
of interest on an implied assumpsit, which would be sanctioning 
usury. 4. And that any usage, custom, or contract, which 
would seek to authorise this, is but a shift or contrivance to 
avoid the statute of usury, and cannot be upheld.—See the case 
of Floyer v. Edwards, Cowp. Rep. 112; see also the very 
learned and interesting opinion of Chancellor Kent, in Dunham 
v. Gould, 16 Johns. 367, the reasoning in which case applies 
with full force to this. 

III. But independent of the question of usury, there was er- 
ror in the charge given, because there was no consideration 
valuable in the law, for the recovery of the'two and a half per 
cent. claimed by the defendants in error for discharging the 
draft at maturity ; it was their own debt—they had already been 
compensated to make it their own; and the payment thereof 
could have been coerced out of them by law. Could then a 
naked usage authorise the recovery of said two and a half per 
cent.2 No custom or usage will be upheld, that is contrary to 
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law or public policy. It is contrary to law and public policy 
to give compensation without consideration; therefore defend- 
ants in error cannot-recover it in this case. 

There is no getting around the fact, however, that if this two 
and a half per cent. can be recovered, it is allowing the recovery 
of more than 8-per cent. on monies paid or advanced by defend- 
ants in error for plaintiff in error. 


Boutne, for the defendants. 


CHILTON, J.—This was an action of assumpsit, brought 
by Harrison & Robinson against the plaintiff in error, to recover 
certain monies paid by them for Brown, and for certain commis- 
sions which they insisted they had the right to recover. 

It appears by a bill of exceptions, that the. plaintiffs below were 
commission merchants of the city of Mobile, and had accepted 
for the accommodation of Brown a. bill of exchange drawn.upon 
them by him for $1756 57, and that Brown had failed to pay 
the bill at maturity; and there was proof conducigg to show that 
they were compelled to pay the same, to save themselves from pro- 
test—Brown not having provided them with any funds to make 
such payment. The plaintiffs below were allowed to prove, against 
the defendant’s objection, that there was a custom or usage among 
the commission merchants of Mobile, to charge two and a half 
per cent. for accepting bills or drafts, and a further sum of two 
and a half per cent. for advancing the money thereon at maturity, 
or paying the same in consequence of such acceptance, provided 
they were not placed in funds by the drawer, at the maturity of the 
bill; and that the two and a half per cent. so charged was upon 
the aggregate amount of the bill or draft so accepted or paid. 
The proof left it doubtful, whether the plaintiffs had advanced 
the money to Brown himself and retained the bill, or whether it 
had been negotiated to a third party aud had been paid to such 
endorsee. The plaintiffs were shown to be men of capital, and 
the evidence showed that it was customary for men of capital, en- 
gaged in the business of commission merchants, to charge the 
above commissions, whether the bill had been negotiated or re- 
tained by them. 

The court charged the jury, that if they believed the plaintiffs 
had advanced the money at the time of their acceptance of the 
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bill, and that,said bill had never been negotiated or passed by the 
defendant to some third person, that in such case the plainuff 
could not recover more than the amount advanced with legal in- 
terest, notwithstanding a custom may have obtained in Mobile 
among the commission merchants to the contrary, as in that event 
such negotiation would amount to a loan of money, and the su- 
per-addition of the five per cent. would make the transaction 
usurious. ‘This charge was acceptable to the defendant, but the 
court further instructed the jury, that if they believed that said 
bill had been accepted for the benefit of said Brown, and that 
the plaintiffs had not advanced the money thereon, until after it 
had been negotiated by Brown to a third party, to whom such 
payment was made by the plaintiffs, that then they were entitled, 
iv addition to the anrount paid and lawful interest, to recover the 
two and a half per cent. for accepting, and the same amount for 
advancing the money to make the payment of said bill, provi- 
ded the proof showed a contract on the part of said defendant 
to pay these amounts; or they were permitted to allow these 
commissionsgf 5 per cent., if a custom or usage was shown to 
exist among the commission merchants of Mobile to charge them. 
This charge was excepted to by the defendant. 

The Circuit Court also excluded a written statement, in the 
hand writing of one Salomon, who was proved to have been the 
clerk of the plaintiffs in 1846 and 1847, when the bill above al- 
luded to was made, but who had been a dormant partner with 
plaintiffs since January 1848. This statement was without date, 
and was not signed by any one. It set forth that the bill above 
mentioned was given to extend a debt due by draft of defend- 
ant on the plaintiffs for one year, and for which extension thirteen 
per cent. had been added. It was shown, in connection with 
the offer of this statement, that it was the duty of Salamon to 
furnish the customers of the house of Harrison & Robinson 
with such statements of their indebtedness, while he was the 
book-keeper of said concern, and that the defendant was a cus- 
tomer of said house. 

Three points are presented by the assignment of errors, for our 
consideration. 1. The admission of proof of the custom. 2. 
The charge of the court in respect to the five per cent. commis- 
sions. 3. The exclusion from the jury of the statement of Sal- 
omon. We may examine the first two together.. 

50 
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1—2. Considering the extent to which the custom has pre- 
vailed, of taking commissions for accepting and advancing on 
bills, drafts, &c., by merchants engaged in the business of 
the plaintiffs below, the question, which is for the first time 
presented to this court for its decision, whether it is lawful to 
charge such commissions, is one of much importance. We have 
looked into the authorities with anxious solicitude to arrive at a 
conclusion, which will harmonise with the settled law upon the 
subject, and if, according to the settled rules of law, such charges 
are usurious, however extensively they may have prevailed, or 
however long the custom may have obtained among the mer- 
chants in Mobile, to allow and charge them, they must be disal- 
lowed, as a custom, which contravenes the settled policy of the 
State, or the provisions of the statute law, is of no avail whatev- 
er. The leading case upon this subject is that of Floyer v. Kd- 
wards, Cowper 112; in which Lord Mansfield said, ‘If the sub- 
stance (speaking of the negotiation,) is a loan of money, nothing 
will protect the taking of more than five per cent. It depends 
principally upon the contract being a loan; and jhe statute uses 
the words ‘‘directly or indirectly.” Therefore I al] questions 
in whatever respect repugnant to the statute, we must get at the 

nature and substance of the transaction; the view of the parties 
must be ascertained, to satisfy the court that there is a Joan and 
borrowing, and that the substance was to borrow on the one part, 
and to lend on the other; and where the real truth is a loan of 
money, the wit of man cannot find a shift to take it out of the 
statute.” In that case, his Lordship took the distinction between 
a bona fide commercial transaction, and one designed as a mere 
color to avoid the statute, and while he held that usage could 
not protect the party from usury, or avoid the statute, yet it went 
to explain the transaction, and as evidence to show that there 
was no intention to cover a loan of money. See also the Eng- 
lish cases of Barnes v. Fry, 15 Ves. Jr., 120; Auriol v. Thom- 
as, 2D. & E. 52; Carstairs v. Stein, 4 M. & S.192. In Defor- 
est v. Strong, S Conn. 513, it was agreed that if the plaintiff 
would lend his name, he should be entitled, if provided with funds 
to meet the payment, to one half of one per cent.; but if he had 
to advance the money to make the payment, he should be enti- 
tled to a commission of two and a half percent. It appeared 
that the latter charge was designed as a fair compensation to the 
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party for providing for acceptances, which it was the duty of the 
defendant to pay, and not asa cover fora usurious loan. It was 
held that the commissions thus allowed to the plaintiff, who was 
a commission merchant, were not usurious. The court said, 
‘the transaction does not purport to be a loan. The contract 
is ostensibly a contract for compensation for the trouble and in- 
convenience of raising money to meet the debt of another,” and 
they rely upon the case of Trotter & Douglass v. Curtis, 19 
Johns. Rep. 160, which in principle sustains the view taken. It 
was, however, a question for the jury to determine under the 
circumstances in proof, whether the arrangement -was or was not 
a device to avoid the statute of usury. The same principle was 
asserted in substance in Hutchinson v. Hosmer, 2 Conn. 341. 
The whole doctrine is very fully discussed in Ketchum v. Bar- 
ker et al. 4 Hill 224, where the English authorities are colla- 
ted, and several of the American decisions are reviewed ; and it 
was held in that case, that a bona fide sale of one’s credit by way 
of guaranty or endorsement, though .for a compensation exceed- 
ing the lawful rate of interest, is not usurious, if the transaction 
be unconnected with a loan between the parties—also, that where 
an excess was received, by whatever name the parties may des- 
ignate it, it was in general a question for the jury to determine, 
whether it was really taken as a compensation for touble and ex- 
pense incurred in good faith, or was mere usury in disguise. If 
such charges, under the name of commissions, are designed as 
a cover for usury, they cannot be recovered; but if intended re- 
ally and bona fide as a compensation for the risk, trouble, and 
expense, on the part of the commission merchant, in accepting 
and providing funds for the payment of his customer’s bill or 

draft, then they may be recovered. But this is a matter peculiarly 
for the consideration of the jury, as is fully shown by the cases 
above cited.—See also, Hammett v. Yea, 1 Bos. & Pull. 153; 
Hutchinson v. Piper, 4 Taunt. 810; Masterman v. Conrie, 3 
Camp. 488; Palmer v. Baker, 1 M. & S. 56; Kent v. Phelps, 
2 Day 483; Comyn on Usury, 123, e¢ seg.; 5 Law Lib. 47, e¢ 
seg. ‘The mere custom to charge these commissions, if contra- 
ry to law, could not confer the right, but proof of it was proper- 
ly admitted, as we before intimated, to show what the implied 
agreement of the parties was, and the reasonableness of the 
charges as a compensation for the risk, trouble, inconvenience, 
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and expense, attendant upon the negotiation. The charge of 
the court, which makes the right of the party to recover to de- 
pend upon the contract to pay the additional 5 per cent., or on 
the custom which allowed it, was clearly erroneous, as withdraw- 
ing from the jury the material inquiry, whether the transaction 
was a shift or device to avoid the statute of usury, or whether 
these commissions were bonu fide allowed or contracted to be 
paid as a compensation for the plaintiffs’ trouble, risk, inconve- 
nience, &c. incurred in accepting and paying the bill. 

3. Upon the remaining point, we think the decision of the 
primary court correct. Salomon had ceased to be the clerk of 
the plaintiffs below, before this suit was commenced. It isa suffi- 
cient reason, why the statement proved to be in his hand writing 
should have been excluded, to state that it is.not shown to. have 
been miade out by him, when he was acting as such clerk and 
had authority to bind his principal by giving such a statement. 
The defendant should have shown, in order to make this paper 
evidence, that, at the time of its execution, Salomon, who gave 
it, was the clerk or book-keeper, with authority from his prin- 
cipal to furnish such statements. For aught that appears in the ° 
record before us, his agency may have ceased before he execu- 
ted it, and in that event, it would not be contended that it was 
evidence.—See 1 Greenl. Ev., § 113, § Metc. Rep. 44. 

For the error in the charge of the court, the judgment must 
be reversed and the cause remanded. 


HOWARD vs. INGERSOLL. 


1. An action to recover damages for overflowing a mill is local, and must 
be instituted ina court of the State in which the property is situated. 
2. The bank of a river is that space of rising ground above low water nak, 
which is usually covered by high water, and the term, when used to 
designate a precise line, is vague and ind: finite. 

3, Where terms, used in a treaty or compact between States or Nations, 
are vague and ind: finite, the nature of the thing to which they relate 
should be looked to to ascertain what was intended, and si ch cunstruc- 
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tion should be placed upon them as will accord with reason, and, with- 
out injury to either, subserve the convenience of both the contracting 
parties. 

4. Construing the articles of Cession, entered into on the 24th of April 
1802 between The State of Georgia and The United States, according to 
the intention of the parties, low water mark on the west side of the 
Chattahoochie river, from the point at which it enters the present State 
of Florida to “the great bend” next above the place where the Uchee 
creek empties into said river, is the line of separation between the States 
of Georgia and Alabama. 

. The right of a person to the enjoyment of a water privilege, of which 
he is in the quiet use or possession, cannot be questioned by one who 
shows no adverse claim. . 


ao 


Error to the Circuit Court of Russell. Tried before the 
Hon. John J. Woodward. 


Tue defendant brought his action against the plaintiff in er- 
ror to recover damages for overflowing his mill. The mill 
stands on the west side of the Chattahoochie river above low 
water, but below high water mark, and is supplied with water 
by means of a dam that runs in a north-east direction into the 
river, and which dam diverts a portion of the water to the mill. 
The water thus diverted returns into the river some distance 
above the dam erected by the plaintiff in error. The defendant 
in error erected this mill and dam, prior to 1842, and had been 
in the use and enjoyment of both, and of the water diverted by 
the dam, for several years before the act complained of. In 
1845 the plaintiff in error erected a dam across the river, about 
three hundred yards below the mill, which backed the water 
upon, and overflowed it, at ordinary low water, without any in- 
crease, however, of the overflow when the river was full. The 
plaintiff in error relied for his defence on the articles of cession 
of 1802 between The State of Georgia and The United States, 
the material part of which is fully set out in the opinion of the 
court, a grant from said State to the City of Columbus, con- 
veying the right to lay off lots on her river boundary, running 
across the river to high water mark on the west side, and a deed 
from said city, conveying to him said Jots, and authorizing him 
to erect the dam complained of. It does not appear from any 
of the documentary or other evidence introduced on the trial, 
that the mill of the defendant in error is situated opposite the 
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river boundary of the City of Columbus. If more of the facts 
should be found necessary for a full understanding of the opin- 
ion, they will be found incorporated in it. The court charged 
the jury, in substance, that ordinary low water mark on the 
western side of the Chattaheochie river is the boundary line be- 
tween the States of Georgia and Alabama, and that if the mill 
of the plaintiff was west of that line and had been overflowed by 
means of the dam erected by the defendant, he was entitled to 
recover. ‘The defendant requested the court to charge the jury 
that when the river is at ordinary low water, the plaintiff has no 
right to the use of the water, which charge the court refused. 
To the charge given’ and to the refusal to charge as asked 
the defendant excepted and now assigns them as error. 


CaMPBELL, with whom was HEYDENFELDT, for the plaintiff: 

1. The plaintiff in his declaration avers that bis land lies in 
the county of Russell and sustained injury in that county. This 
averment is material and must be’proven as laid or the plaintiff 
must fail. An action upon the case for a nuisance to real 
property is local and must be brought in the courts of the 
country where the injury was done.—1 Chitty Plead. 268; Sto- 
ry’s Confl. Laws, chap:. 14, §§ 552, 554; 4 Term Rep. 503; 
15 Mass. 280; 23 Wend. 484. 

2. The question then arises, was the nuisance complained of 
done to property situated in the State of Alabama? Georgia, 
having the sovereignty and soil of the territory of Alabama, 
cedes to the U. States the “jurisdiction and soil of the lands 
situated within the boundaries of the United States, south of the 
State of Tennessee, and west of a line beginning on the western 
bank of the Chattahoochie river, where the same crosses the 
boundary line between the United States and Spain; running 
thence, up the said river Chattahoochie, and along the western 
bank thereof, to the great bend thereof,” &c. The territory of 
the State of Alabama lies west of the line laid down in the arti- 
cle of cession. The line runs up the Chattahoochie river and 
along the bank thereof. ‘The territory of Alabama then is 
west ‘of a line that runs along the bank of the river. ‘The eastern 
line of Russell county is the Georgia line. 

The general law upon the construction of boundaries between 
nations, is laid down with great clearness by a French jurist, 
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who has written upon commercial and international law. He 
says, “Arms of the sea and navigable rivers belong to the peo- 
ple, who live upon their banks, who can regulate the navigation 
as it is consonant to their safety or interest, according to their 
respective interests. When a territory is bounded by a river 
or arm of the sea—in other words, when a navigable stream is 
the boundary between two nations, the general and natural rule 
is, that the nations respectively are entitled to half the stream. 
In this case, the river falls under the jurisdiction of one or the 
other people, who are exclusively sovereign each upon the side 
that belongs to it, who ought therefore to understand one ano- 
ther upon the subject of the navigation, so that neither should be 
prejudiced. But the rule, according to which the river which 
separates two States belongs to both, ceases, and the river be- 
longs entirely to the one or the other, if either have an exclu- 
sive title or an adverse possession. It is thus that a decree of 
the council of 22d January 1726, rendered at an epoch when 
the province of Avignon belonged to the Pope, determined that 
the Rhone, which formed the line of separation of the two ter- 
ritories, belonged entirely to France and that the Pope had no 
title to it. In this case, and if the river belongs entirely to one of 
the two States, the State which is the proprietor has the exclusive 
jurisdiction over the river and regulates the navigation.”’--1 Masse 
Droit Comm. 118-119; Grotius on War and Peace, book 2, 
ch. 3, nm. 18. 

This statement does not exhibit a rule variant from what the 
court would have drawn from an examination of the public act we 
have refered to. The court will examine and determine from a 
just construction of that act the lines which separate the two 
States. 

We shall then inquire into the meaning of the term “bank”’ 
of the river. The case of Morgan v. Livingston, 6 Martin, 19, 
furnishes the interpretation of this term. ‘The bank of a 
river is defined to be that which contains the river in its utmost 
height.” ‘The bank is that space which the water covers 
when the river is highest in any season of the year.” 

The same court decides what is meant bya river. ‘ The 
jevee, then, as well as the batture under the surface of the wa- 
ter, is a part of the bank, and the bank is a part of the river, 
which consists of three things—the water, the bed, and the 
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bank. If these two objects, the levee and the batture, form a 
part of the river, they do not exist beyond the river.” 

This opinion of the Supreme Court of Louisiana is fortified 
by the citations made by Mr. Jefferson in his pamphlet pub- 
lished on the Batture Controversy. He furnishes citations from 
the most eminent jurists of Europe, upon international and mu- 
nicipal law, definitions of the word ‘‘bank,”’ as applied to a water 
course. —5 Am. Law Jour. 48.. Mr. Livingston’s criticism on 
this essay of Mr. Jefferson, and in which infinite talent is mani- 
fested, supports the conclusion which we ask the court to attain. 
5 Amer. Law Journal, 201. The arbiter between these able 
jurists, we have already cited. Chief Justice Martin was gual- 
ified to decide between them. 

We return now to the examination of the point, was the mill 
of the defendant within the limits of Alabama? ‘The place on 
which the plaintiff’s (Ingersoll’s) mill was situated was covered 
with water in ordinary high water, but was bare and dry in ordi- 
nary low water. The act of the defendant (Howard) was con- 
fined in its operation to the preservation of the water .of the 
river within its ordinary high water level. Can the court of 
Russell county grant relief insuch a case? Was the act a vio- 
lation of any law of Alabama or right protected by Alabama? 
Was not the act done within the limits of Georgia? The Ala- 
bama territory then is west of the line which runs along the 
bank and up the river. The term, ‘up the river,” indicates the 
direction of the line from the point of beginning; the term, along 
the bank, shows the location. It is apparent that the river was 
retained by the State of Georgia. The river is that portion of 
land contained within banks. The banks commence at the or- 
dinary. or extreme high water mark. That portion of land 
which is covered by the water in its natural stages is not called 
the bank. ‘These authorities, which establish the law as it ex- 
ists throughout Europe, haye received confirmation from decis- 
ions in the United States. The decision in 5 Wheat., when the 
facts are examined fully, sustains our position.. The cession of 
Virginia was of the territory north-west of the Ohio river. The 
river by the express terms of the article of cession was made the 
boundary, and the court decided that what was from time to time 
the river line constituted the boundary. The cession of Georgia 
to the United States does not constitute the river Chattahoachie 
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as the boundary. The territory she cedes is west of a line to be 
marked on the bank of the river. The waters of the river do 
not furnish the line, but the line agreed to is a permanent line 
running along the bank. ‘This point has been discussed in a 
‘number of cases, which I propose now to cite. Some of these 

. are found in the brief of Judge Berrien, and my purpose is not 
to refer te the decisions produced by him, but to refer to such 
others as are pertinent to the case. 

The question came up in 3 Sumner, 171. The head-note 
is, ‘A boundary on the bank of astream, refering to fixed monu- 
ments on the bank, limits the grant to the bank, and excludes 
the flats.” Judge Story says, ‘A boundary on a stream, or by 
a stream, or to a stream, includes the flats at least to low water 
mark,:and in many cases to the middle thread of the river. It 
may*be different when the boundary is to the bank, or by the 
bank, or to or by a monument on the bank, for in such cases 
the boundary is, or may be limited to the very bank, and may 
not extend into the stream or the flats thereof.” The cases 
cited from the Massachusetts Reports are relied on, and the fol- 
lowing case from Greenleaf sustains the proposition:—2 Green]. 
213; 4 Mason, 366. The proposition that the boundary is 
permanent and not subject to changes by the changes of the river, 
is directly determined in the case of Doe ex dem. Lynch v. Al- 
len, 4 Dev. & Batt. 62. A similar proposition came before the 
court of New York. ‘The case is reported in 20 Wend. 149, 
and the judgment of the court was reversed in 4 Hill, 369. 
In the Appellate Court, the dissenting opinion was taken for the 
correct exposition of the law. The deed there called for the 
river as a beginning, and the line run thence along the shore to 
a point. The court upon the most substantial reasons, found in 
the opinion of the Chief Justice, (Bronson,) decided that the 
river was excluded. The beginning point in the Georgia grant 
is not the river. The State of Georgia cedes west of a Jine 
beginning on the western bank where the same crosses the boun- 

dary line between the United States and Spain. The direction 
is then up the river, but follows the line of the bank to a fixed 
and determinate natural object—viz, the great bend of the river. 
So that the question comes back, what is the bank? Where 
does it commence ?—where terminate? Can that be called a 
bank with any propriety, which is covered during the whole 
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period when the river is required for the purposes of navigation? 
17 Wend. 599; 1 Pet. C. C. R. 64; 20 Wend. 164. 

The next inquiry will be whether the court erred in refusing 
the charge asked for by the defendant’s counsel? ‘The grava- 
men of the action is not the injury done to the plainjiff’s land, 
but injury to an appurtenance or privilege attached to the land. . 
The declaration charges that the plaintiff was seized of certain 
lands and was entitled to the use of the river Chattahoochie and 
its waters, and that the obstruction of these waters impaired his 
mill privilege. The material inquiry then in this case is has 
the defendant shown that he had a title to this easement? Could 
he take from the State of Georgia waters to supply his mill? 
If the State of Georgia grants a mill privilege below, is the de- 
fendant authorised to complain of such a use of the waters as 
affects an easement above, to which he has no title? The State 
of Georgia does not complain of the dam erected by the plain- 
uff. The damages claimed by the plaintiff is for a mill privi- 
lege which he charges was injured. The charge asks that the 
court should say no such privilege attached to the land. ‘This 
question seems to have been directly decided.—4 East. 108. 


Betser, with whom was Rice, for the defendant: 

1. By the common Jaw, which does not prevail in Alabama, 
but which is‘in full force in Georgia, riparian proprietors on the 
Chattahoochie river own to the centre of the $tream.—Bullock 
v. Wilson, 2 Porter,445; Mayor of Mobile v. Eslava, 9 ib. 577; 
4 Kelly & Cobb (Ga.) 241; 2 N. Hamp. 369; 2 Conn. 481; 6 
Hum. 365; 16 Ohio, 540; 26 Wend. 404; 3 Caines, 319. 

2. ‘Fo limit this ownership either as to the bed? of the stream, 
or the use of the water flowing through it, botk: must be dis- 
tinctly excepted in the grant, and if left doubtful, the grantee 
takes.—3 Smede & Marsh. 403; 1 Ran. 420; 17 Pick. 42; 8 
Watts & Ser. 436; 13 Conn. 26; 11 Conn. 82; 3 Scam. 510; 
10 N. Hamp. 305; Vattel’s Law of Nat. 120; Handy’s Lessee 
v. Anthony, 5 Wheat. 379; 4 Mason, 365; 3 Sumn. 133; 9 Ohio, 
13; Peters C. C. Rep. 64; 6 Mass. 435; 17 Mass. 289; 4 Hill, 
369; Angel on Watercourses, p. 7, 8; Ex parte Jennings, 6 
Cow. 549. 

3. The sea shore, or bank of a river, where the tide ebbs and 
flows, is all the ground between high water mark and low water 
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mark ; or the margin of the sea, in its usual and ordinary state. 
Angel on Tide Waters, p. 64-5-6-7-8; Storer v. Freeman, 6 
Mass. 439; Child v. Starr, 4 Hill, 375;+Mayor of Mobile v. 
Eslava, 9 Port. 597. The shore or bank in dispute is that 
portion of the soil which touches the margin or edges of the 
water of the stream.—Starr etal. v. Child, 20 Wend. 152; 
Child et al. v. Starr et al. 4 Hill, 375-6; Handy’s Lessee v. 
Anthony, 5 Wheat. 385. And there is a distinction on this 
point between the civil and common law.—Ex parte Jennings, 
6 Cow. 549; 3 Smede & Mar. 395 to 403. 

4. The terms of the grant, the circumstances attending it, and 
the mention of the natural boundary in the cession, authorise 
Ingersoll to hold the soil of the stream to the centre of it, if it 
still remains under the common law.—5 Paige, 137; 1 Rand. 
417-420; 6 Cow. 518; 2 McMullen, 44; 3 Dev. & Batt. 63; 5 
Watts, 458; 24 Wend. 451; 2 Ohio, 425; 11 Conn. 60; 7 
Wheat. 7; 1 Hayw. 258; 2°ib. 382; 20 Wend. | a 

5. He can at least hold the flats on the western side of the 
Chattahoochie river, where his land lies, between high and low 
water mark, and use the water as it flows, even if the grant gives 
to Georgia the soil in the bed of the stream. There is certainly 
no exception as to the usufruct, and the case stands precisely 
as if the river belonged to the public and the banks of it to In- 
gersoll.—2 Port, 436; 3 Ohio, 496; 3 Dev. 59; 4 Hill, 369; 6 
Hum. 368; 5 Wheat. 375; 11 Ohio, 143-4; 4 Miss. 346 to 
349; 8 Watts & Ser. 426; 22 Wend. 425; 3 Scam. 521. And 
it should be observed, that in many of the foregoing decisions 
the ad filum uque was not alluded to, because the soil of the river 
had been: reserved. 

6. But, aside from this, Ingersoll’ is not showm iw any man- 
ner to be-a trespasser on the rights of Georgia, or those of the 
plaintiff in error—Pier v. State, 12 Ala. 149; Knapp v. Mc- 
Bryde, 7 ib. 20. 


DARGAN, C. J.—The principal, if not the only question in 
this case, is whether the mill, for the overflowing of which the suit 
is brought, i is situated within the limits of the State of Alabama? 
If it is, the plaintiff has shown title to the land on which the mill 
is erected, and the suit is properly brought in the courts of this 
State. If, however, the mill is not situated within the limits of 
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this State, then no suit can be brought in our courts to recover 
damages for the injury done to it, whether the plaintiff has title 
to the land or not; for the:action is local in its character and can 
be brought only in the State in which the property is situated. 
The law is well settled that all actions or suits to recover land, 
or to recover damages for injuries done to land, or real property, 
must be brought in the courts of the country in which the land is 
situated—See Story’s Confl. of Laws, § 554, and the cases 
there cited. 

We must then ascertain whether the land on which the mill 
is erected lies within this State, or whether it is within the State 
of Georgia. For this purpose we must first look to the articles 
of cession between the State of Georgia and the United States, 
entered into on the 24th day of April 1802, by which Georgia 
ceded to the United States the territory that now forms that por- 
tion of the States of Alabama and Mississippi, north of the 31st 
degree, north latitude. From these articles or deed of cession 
we must ascertain the line that separates the jurisdiction of the 
. State of Alabama from the State of Georgia, and then, looking 
at the evidence contained in the bill of exceptions, we can solve 
the question whether the mill is located within the limits of this 
State. The first article of the compact or deed of cession is in 
the following language: ‘the State of Georgia cedes to the Uni- 
ted States all the right, title, and claim, which the said State has 
to the jurisdiction and soil of the lands, situated within the boun- 
daries of the United States, south of the State of Tennessee, and 
west of a line beginning on the western bank of the Chattahoochie 
river, where the same crosses the boundary line between the 
United States and Spain, running thence up said river Chatta- 
hoochie, and along the western bank thereof, to the great bend 
next above the place, where a certain creek or river called the 
Uchee, (being the first considerable stream on the western side 
above the Cusseta end Coweta towns) empties into the said 
Chattahoochie river; thence in a direct line to Nickajack on the 
Tennessee river, &c.”’ The linethus described forms the eastern 
boundary of the State of Alabama, and the western boundary of 
the State of Georgia. It begins on the western bank of the Chat- 
tahoochie river, where the same crosses the then boundary line 
between the United States and Spain, and runs up said river and 
along the bank thereof. From this language we must determine 
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the precise point that separates the two jurisdictions, the one 
from the other. The term bank of a river, to my mind, does 
not convey a definite and determinate idea of a fixed point of Jo- 
cality. For instance, when the water is low, should we say of 
one near its edge that he is standing on the bank of the river, 
the expression would not be inaccurate; if the water should af- 
terwards rise and he should again be seen standing near its edge, 
we might, with equal propriety, say he is standing on the bank, 
although there might be a considerable distance between the two 
places, the one on which he is standing and that on which he 
had stood. In the case of Morgan v. Livingston et al. 6 Martin 
La. Rep. 19; Judge Martin defined the bank ofa river thus: ‘it 
is that space which the water covers, when the river is highest 
at any season of the year;” of course he must have meant that 
space upon the rising ground above low water, but covered by 
high water, for he then proceeds to say that the river consists of 
three things, the water, the bed, and the banks, and he could not 
have intended to include in the definition of the term bank, the 
bed of the river. The bank of a river may be said to be that 
space of rising ground above low water mark, which is usually 
covered by ordinary high water. We eannot conceive of any 
other definition more accurate than this; for the rising ground 
above low water cannot with any propriety be said to be the bed 
of the river, and therefore it must be the bank. We then see 
that the term bank of a river is an imperfect, or rather an indefi- 
nite guide, when we seek by it to fix upon_a precise point of lo- 
cality; for the bank of a river extends, ar may extend, over a 
considerable space; in this respect, therefore, the term is indefi- 
nite and indeterminate. We know that the precise line that di- 
vides the two jurisdictions must be fixed on the bank of the river, 
but this bank extends from usual low water to usual high water 
mark. . 

In all compacts or treaties between States or Nations, the in- 
tention of the parties must be our guide in determining any ques- 
tion in reference to them. If that intention is clear and plain 
there is no room for comment, nor necessity for construction, 
for the intention of the parties being clear, the rule by which the 
court is to judge is clear. But if the terms or expressions used 
by the contracting parties are vague or indefinite, or if they are 
susceptible of a more or less ex‘ended signification, we must then 














ALABAMA. 
Howard v. Ingersoll. 


790 








look to the nature of the things to which these terms relate, 
and presume the intention of the parties to be in accordance with 
reason. This is one of the rules laid down by Vattel, for the 
construction of treaties, (see pages 263, 264,) and it may be ad- 
ded, that if such a construction can be given to such indefinite 
expressions gs will serve the convenience of both the contracting 
parties, without injury to either, this is the rule we should adopt, 
for it would be but reasonable to presume that such was the in- 
tention of the parties. Let us apply the rule of construction to 
the compact between the United States and the State of Geor- 
gia. No benefit could have been anticipated by the State of 
Georgia in reserving to herself the narrow strip of land betweeo 
high 4nd low water mark on the west side of the Chattahoochie, 
nor do we see that any could result from such reservation; but, 
on the contrary, inconvenience both to Georgia and to Alabama, 
must arise, if this strip of land is retained by Georgia within her 
limits. She must then take cognizance of and punish all offen- 
ces committed within that space, althoagh done by our own cit- 
izens. ‘This would be a matter of inconvenience to both States, 
and possibly might become a source of jealousy and complaint. 
No good could result to either State from it, but inconvenience 
to both. We should presume that these things were present to 
the minds of the contracting parties, and that they did not intend 
by the use of this term to fix upon a line inconvenient to both, 

when the same term is not only sufficient, but as well designates 
a line of convenience, as it could be made to designate one of 
inconvenience and injury. We think it clear that if the case is 
doubtful, we should hold the line to be at that point, which 
would promote the convenience of both States, and prevent the 
unkind or unfriendly feeling, that might grow out-of, or be en- 
gendered by the exercise of jurisdiction, on the part of Georgia, 
over this strip of land on the west side of the Chattahoochie, 
which at some places must be wider than at others, and the pre- 
cise limit of whieh, not unfrequently, it might be difficult, if not 
impracticable to ascertain. Low water mark is then the line that 
convenience designates,‘ and the terms used by the contracting 
parties are as well calculated to iuduce us to believe that they 

intended this point as the line, as any other that can be embraced 

within the legitimate meaning of the term bank. 

In the case of Handy’s Lessees vy. Anthony, 5 Wheat. 374, 
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the question was, to ascertain the line between the State of Vir- 
ginia and the territory she had ceded to the United States. The 
words of the deed or grant were, “‘all her territory north west of 
the river Ohio.” The word river was used to designate the line, 
and the Supreme Court held that low water mark was the line 
of eparation. Now if it be true, as held by the Supreme 
Court of Louisiana, and, indeed, by many civil law writers, that 
the term river includes the water, the bed over which it passes, 
and also the banks within which it is contained when the river 
is full, then the term bank, in the absence of other words deno- 
ting a different intent, would mean the same thing that the term 
river would signify, and in this view the case in Wheaton would 
be directly in point and conclusive of the question. But Judge 
Marshall, who delivered the opinion, did note that the werd river, 
and not bank, was used; hence it is supposed, that if the term 
bask had been used instead of the term river, the court would 
not have held low water mark to be the line. But I think all 
must admit that the river is inseparably connected with the bank, 
even if the bank be not included within the legitimate meaning 
of the term river; and being thus connected, the bank begins 
where the water touches the Jand, and we can therefore keep 
within the legitimate meaning of the term bank, and fix the 
line at low water mark. Under this view all the argument 
of convenience, which seems to have influenced the court in 
tha case refered to, would apply with the same force in the 
case before us, that it did in the case of Handy’s Lessees v. 
Anthony. I do not think it necessary to examine the numerous 
decisions, with which our books abound, and to many of which 
we have been refered, for they are in reference to the rights of 
individual owners of the land adjacent to the river. It may, how- 
ever, be safely said, that when a private grant is bounded by the 
bank or a runaing stream, in which the tide does not ebb and 
flow, no well considered case can be found, that limits the grant 
short of low water mark, unless there be other words or expres- 
sions used in the deed, showing that the parties did not intend that 
the grant should extend to low water mark. In the case of Child 
v. Starr, 4 Hill, 369, Chancellor Walworth said, ‘the shore of 
tide water is that portion of land alternately covered by water 
and left bare by the flux and reflux of the tide. Properly speak- 
ing, therefore, a river, in which the tide does not ebb and flow, 











792 ALABAMA. 


Howard v. Ingersoll. 








has no shore; it has ripam, but not littus. ‘Thé term shores, 
however, when applied to such a river, means the river’s banks 
above low water mark, or rather those portions of the banks of 
the river which touch the margin or edges of the water of the 
stream. A grant, therefore, that is bounded by the shore of a fresh 
water river, conveys the land to the water’s edge, at low water.” 
In the case of Hatch v. Dwight et al., 17 Mass. 289, Parker, 
C. J. said, “Without doubt, by our law, the owner of land 
extending to the bank of a river will own to the middle of the 
river, if it be not navigable, and public property ;:but the owner 
may sell the land without the privilege of the stream, as he will, 
if he bounds his grant by the bank.” Now I admit, that if the 
grant be limited to the bank of the river, the land covered by 
the water will not pass by it, that is, the bed of the river will 
not be granted; but we consider it well settled, that if land be 
‘granted on a running stream, not navigable, and in which the 
tide does not ebb and flow, and the words used to designate the 
boundary be the river, or the bank of the river, then the grant 
will extend to the middle of the stream, unless there be some 
other expression used, or some other circumstance, showing 
that the parties did not intend that the grant should extend ad 
filum aque. This, we think, is the result of all the cases upon 
this subject—see them collected in Angell on Water Courses, 
p-6to11. We have refered to the cases of private grants, for 
the purpose of showing that there is nothing in them that would 
forbid the idea that, by the term bank, as used in the articles of 
cession between the State of Georgia and the United States, 
any point short of low water mark was intended as the western 
boundary of the State of Georgia. We may therefore lawfully 
hold that low water mark on the west side of the Chattahoochie 
is the line that separates the jurisdiction of the State of Alabama 
from the State of Georgia. This is the line, we believe, that 
was intended to be established as the western limit of the State 
of Georgia by the compact between that State and the United 
States. Looking, then, to the evidence which shows the lo- 
cality of the mill, it is clear that it is situated within the limits of 
this State; for although there are high bluffs on each side of 
the river where the mill is situated, and the mill is east of the 
bluff on the Alabama side, yet it is west of the ordinary low 
water mark, and the land on which it is erected is covered only 
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by high water. We therefore come to the conclusion, that the 
plaintiff has shown title to the land on which the mill is erected, 
and, as it is situated within the limits of this State, the plaintiff 
may sue here for.an injury done to it. 

We do not think it necessary to examine the question, whe- 
ther the plaintiff, by virtue of his title to low water mark, can 
claim the usual water privileges. He was in the quiet possess- 
ion or use of the water, and had erected a dam into the stream, 
by means of which a portion of the water was diverted to his 
mill, but it united again with the river above the defendant’s 
dam. We could not, therefore, presume this use of the water 
tortious, unless the defendant had shown some adverse right to 
the water in himself at the point where it was used by the plain- 
tiff. If it were admitted that the plaintiff was not entitled to the 
water privileges, a stranger or one having no right to the water 
at this point could not be permitted to disturb him in the use of 
it, but the party entitled to the water privileges at this point of 
the river could alone question the plaintiff’s right to use the 
water. The defendant, it is true, introduced a deed from the 
corporate authorities of the city of Columbus, by which certain 
lots were conveyed to him. ‘This deed purports to grant the 
land across the river, to high water mark on the west side of 
the Chattahoochie, but, under the view we have taken, the 
western boundary of this grant must be low water, and not high 
water mark. But we cannot discover from this deed, nor from 
anything stated in the bill of exceptions, that the defendant 
claims the land where the mill is situated, or the water at the 
point where it is used by the plaintiff. If this deed does cover 
the bed of the river where the plaintiff uses the water, it is not 
shown by the bill of exceptions. We must, therefore, consider 
the defendant as a stranger, without right to the water at the 
point where it is used by the plaintiff, and, consequently, he 
could not make up an issue with one who was in the possession 
or use of the water, nor contest his right to its use. 

After the best examination we are able to give this case, we 
are satisfied that there is no error in the ruling of the court, and 
the judgment must be affirmed. 
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HORTON, Apm’r, vs. MOSELEY, Apwm’r. 


1. A court of equity will restrain the Orphans’ Court from proceeding in 
the final settlement of an estate, in cases where matters of purely equita- 
ble cognizance are to be adjudicated, or where a discovery is necessary 
to ascertain facts, which cannot be established otherwise. 

2. A bill of discovery is demurrable, if it fail to set forth with sufficient cer- 
tainty the particwar matter, of which the discovery is sought, or to show 
that the answer of the defendant is essential, and that he is capable of 
making the discovery needed. 


¢ 


Error to the Chancery Court of Madison. Tried before the 
Hon. David G. Ligon. 


Tue bill in this case, which was filed by the plaintiff against 
the defendant in error, alleges that the complainant is the admin- 
istrator on the estate of his father Burrell Horton, who died in 
eighteen hundred and thirty , leaving an estate of seven 
negroes, and his widow, William Horton, John Horton and the 
complainant as his only distributees; that he and bis brothers on 
the death of their father agreed to let their mother retain the 
whole of the estate during her life and use it as her own; that 
she and the said William Horton have since died and adminis- 
tration has been granted to him on the estate of his mother and 
to the defendant on that of William Horton; that the complain- 
ant has been required at the instance of the defendant to settle 
his administration in the Orphans’ Court, and the said John Hor- 
ton, who is a security on his bond as administrator, wishes to be 
released therefrom by the complainant giving other security; that 
he is able and willing to give other security, but that the Judge 
of the said Orplians’ Court, upon a proper application in term 
time, when all the parties in interest were present, refused to 
take other security, on the ground that the old securities were 
sufficient; that he desires a fair and honest settlement of his ad- 
ministration, but that he has been held to a more rigid accounta- 
bility than ever administrator was before in his county; that he 
has been required to prove all his payments again, notwithstand- 
ing the proof of them heretofore made was when made entirely sat- 
isfactory; that some of the witnesses by whom his accounts have 
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heretofore been established are dead, and others removed to parts 
unknown, and that without the testimony of the distributees and 
defendant, which the said Orphans’ Court has rejected, his ac- 
counts will be settled by said court greatly to his prejudice; that 
the defendant's intestate has received moneys from him as ad- 
ministrator greatly above what the said intestate was entitled to 
as a distributee, and that without such testimony as will be avail- 
able to him in a court of equity he cannot have justice done him 
in the settlement of his administration. The bill prays aninjunc- — 
tion to restrain further proceedings in the Orphans’ Court, an 
account, and general relief. The defendant filed a general de- 
murrer to the bill, upon the hearing of which the chancellor dis- 
missed the bill fer want of equity. This decree is now assign- 
ed as error. 


Moore and Moore, for the plaintiff in error. 
Rosrnson, for the defendant. 


PARSONS, J.—The Orphans’ Court has jurisdiction to set- 
tle the accounts of executors and administrators, and to render 
a final decree for the amount ascertained to be in their hands, 
in favor of the distributees or those entitled to it, and also to al- 
_lot to each his proper share thereof. Therefore, when a suit or 
a proceeding is commenced in the Orphans’ Court for the final 
settlement of an estate, a court of equity will not interfere and 
arrest the Orphans’ Court in the exercise of its legitimate juris- 
diction, unless some specific fact or circumstance be alleged, 
which shows that the Orphans’ Court, from the limited charac- 
ter of its jurisdiction, is incompetent todo complete justice, or that 
owing to its mode of proceeding, the facts cannot be fully brought 
by evidence to the view of the court. Thus an executor may have 
defences purely of an equitable character, which the Orphans’ 
Court could net allow. In such cases he must go into a court 
of equity or lose the benefit of them. Again, a discovery from 
the parties in interest may be indispensable, in order to establish 
his defence, which cannot be fully and completely obtained with- 
out a bill for discovery. In such cases equity must interfere to 
prevent a failure of justice. Nor is the jurisdiction of a court of 
equity taken away because one party, wishing a discovery from 
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the opposite party, can, under our statute, file interrogatories and 
compel an answer to them.—Mallory v. Matlock, 10 Ala. 727. 

It, therefore, follows that a court of equity may restrain the 
Orphans’ Court from proceeding to a final settlement, when it is 
necessary that matters of purely equitable cognizance must be 
adjudicated and ascertained, in order to reach the ends of jus- 
tice, and also, when it is necessary to have a discovery from the 
opposite party, in. order to establish facts, which otherwise could 
not be proved. 

The bill, however, in this case does not contain either of those 
requisites. No equitable ground of defence, of which the Or- 
phans’ Court has not jurisdiction, is pretended to be alleged, and 
we think it entirely defective as a bill of discovery merely. The 
general rule in regard to bills of this nature, is that it must set 
forth the particular matters, in reference to which the discovery is 
sought, (Story’s Eq. Pl,.325, Lucas v. The Bank of Darien, 2 
Stew. 280,) and these matters should be alleged with sufficient 
certainty. It should also be shown that the answer of the de- 
fendant is essential to a complete defence, and that he is capa- 
ble of giving the discovery sought. Ifa bill for discovery does 
not contain these requisites, it is demurrable.—Story’s Eq. Vol. 
1,91. Testing this bill by these rules, it is clear that it is de- 
fective. It does not appear that Moseley, the administrator of 
William Horton, knows of the payments made by the complain- 
ant as administrator, or that he is capable of giving any discove- 
ry in reference to them; nor would the answer of his co-defend- 
ant be evidence against him. The complainant has, therefore, 
failed to show that the discovery that could be made, if, indeed, 
he has shown that any could be, would be of any avail to him, 
and consequently his bill was properly dismissed. 
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BRADFORD AND WIFE ws. GRREENWAY, HENRY 
AND SMITH. 


1. The remedy in equity against the wife, to charge hier separate estate with 
the payment of debts contracted by her jointly with her husband, is in- 
dependent of the legal remedy against the husband, and may be resorted 
to, although such legal remedy has not been exhausted. 

2. Where the deed, by which property is settled to the separate use of a 
married woman, provides that she shall have “the complete control of it 
as though the marriage had never taken place,” and contains no restraint 

 onalienation, she is to be deemed in a court of equity, with respect to 
such propérty, as feme sole, and may, by her agreement freely entered 
into, charge it for the payment of her husband’s debts. 

3. Where the annual proceeds of the separate estate of a married woman 
are insufficient to discharge, within a reasonable time, a debt with which 
such estate is chargeable, the chancellor may properly decree a sale of 
the property itself. 


Error fo the Chancery Court of Madison. Tried before the 
‘Hon. D. G. Ligon. 


Tue facts are sufficiently stated in the opinion of the court. 


Bosinson, for the plaintiffs in error : 

1. There was a full and adequate remedy at law; this remedy 
should have been exhausted.—Vandergraff v. Medlock, 3 Port. 
889; Morgan v. Crabb, ib. 473; Chandler v. Faulkner, 5 Ala. 
569. This being the husband’s debt, the bill should have 
shown a judgment against him and an execution returned nulla 
bona. Until that is shown, they could not go into chancery to 
condemn the separate estate of the wife to the satisfaction of 
the debt.—Forrest & Wife v. Robinson, 4 Port.50; 1 Brown’s 
Ch. Rep. 18 marg. (note.) 

2. Can the wife bind her separate estate as security for her 
husband? The answer to this question depends upon the pro- 
visions of the will or deed creating this separate estate. If the 
instrument creating this estate gives the power to do so, she can 
so charge it; but if it does not give her this power, she cannot 
do it. In the M. E. Church v. Jacques, 17 Johns. Ch. 548, 
Chancellor Kent very ably reviews all the English cases upon 
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this subject. From this review it will be seen that in the Eng- 
lish chancery courts there are two classes of decisions ; the one 
holds that a married woman may charge her separaje estate for 
any purpose and in any way, unless the deed of settlement con- 
tain some clause restraining her, and that if this clause impose 
a@ restraint upon one particular mode of alienation, or charging 
her separate estate, she may do it in any other; the other holds 
‘that she has only such power of disposition as is expressly given 
her by the instrument, and that she is confined to the mode 
specified in the deed of settlement—that she has no other power 
than that expressly and in plain terms given to her. The one 
class holds that the deed is a gexeral, the other that it is a spe- 
cial enabling instrument. Which of these is the best, and to 
which will this court adhere? I hold that she derives all her 
powers from the deed of settlement, and not from the law. By 
the law, on her marriage all her powers are taken away and 
merged in the husband. If this be so, she can only exercise 
such powers and dominion as are expressly given her by the 
deed. If she derive her power from the law, that gives her the 
absolute right of disposal and alienation, and every condition, 
limitation, or restriction, intended to take away this jus dispo- 
nendt, is utterly void.—Macqueen on Husband and Wife, 313. 
By a deed, vesting in a married woman a separate estate, this 
jus disponendi may be entirely taken away.—Ib. 311-12 ; 3 Bro. 
Ch. 347 (note.) Then admit the positiof, that by deed this 
jus disponends may be taken away, and you adniit what is abso- 
lutely conclusive to show that she derives all her powers from 
the deed, and not from the law.—Ewing v. Smith, 3 Dess. 417; 
Maywood & Patterson v. Johason et al., 1 Hill’s Ch. 228-30- 
36; Robinson v. Dart’s Ex’rs, Dudley’s Eq. 128-31; North 
American Coal Co. v. Dyett, 7 Paige 27—affirmed, 20 Wend. 
576; Gardner v. Gardner, 7 Paige 112; Cummings & Pol- 
luck v. Williams et al., 1 Sandf. 17; Curtis v. Engel, 2 ib. 287; 
Rogers v. Ludlow, 3 ib. 104-8-9; Lancaster v. Dolan, 1 Rawle 
231; Lynes’ Ex’rs v. Crouse, 1 Barr 111; Rogers v. Smith, 
4 ib. 93; Thomas v. Folwell, 2 Whart. 11; Dorrance v. Scott, 
3 ib. 309; Wallace v. Coston, 9 Watts 137; Morgan v. Elam, 
4 Yerg. 375; Marshall v. Stephens, 8 Hump. 159; Litton v. 
Baldwin, ib. 209; Doty v. Mitchell, 9 Smede & Marsh. 435 ; 
Montgomery v. Agricultural Bank, 10 ib. 567; Williamson v. 
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Beckham, 8 Leigh 20; Estate of M. Wagner, 2 Ashmead 451. 
The only American case which seems to have been well con- 
sidered, holding the contrary rule, is the case of Jacques v. M. 
E. Church, 17 Johns. 548. There are two cases in 4th Port. 
—Forrest & Wife v. Robinson, and Sadler & Wife v. Hous- 
ton. In both these cases the debt was the wife’s, and they, 
therefore, cannot apply to this case. 

3. But if I fail in these points, then another comes up: Is 
this contract Wfhding upon her? Was it fairly obtained? Chan- 
cery will not permit a trust to fail for the want of a trustee ; and 
as there is no trustee in this case, the courts will hold the hus- 
band trustee.—-Harkins v. Coalter, 2 Port. 463; Fellows, Wads- 
worth & Co. v. Tann, 9 Ala. 1003. Being trustee, when he 
makes a contract with his wife by which he is to be benefited, 
all the presumptions of the law are against its fairness. The 
proof shows that the payee in this bond had full notice of all 
the facts attending the transaction ; and I think these facts show 
that this bond is void. 
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Criay & Cray, for the defendant : 

1. It is objected, that there is no allegation of the issuance 
and return of execution against Larkin Bradford in the suit at 
law, and it is said that execution ought to have been issued and 
returned nulla bonu, before proceeding against Mrs. B. in chan- 
cery. The object in issuing an execution would have been to 
ascertain the insolvency of Larkin; it would have served no 
other purpose. There was no necessity fora pursuit of the co- 
obligor at law.—Forrest et al. v. Robinson, ex’r, 4 Port. 44. 
Mrs. B. might have been sued alone (2 Story’s Eq. § 1368) in 
equity, and there was no necessity for the issuance of an execu- 
tion against her husband. 

2. It is insisted, that the bond is a fraud on its face, because 
it represents the debt tobe her own. There is no evidence of 
fraud, although it is attempted to prove it; and fraud is not to 
be presumed, but must be proved. 

3. A wife may bestow her separate estate upon her husband, 
by appointment or. otherwise, as well as upon a stranger.—2 
Story’s Eq. Jurisp. §§ 1395-6. She may give it to her hus- 
band.—2 Roper’s Hus. & Wife, 220. The consent of the wife 
‘ will authorise a court of chancery to apply a woman’s property 
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to the payment of her husband’s debts.—2 Roper 226. What 
better evidence of consent than a bond solemnly executed and 
attested by a witness ?—See also 2 Story’s Eq. § 1400. 

4. If the marriage contract does not expressly give her spe- 
cial power or control to sell and dispose of her property, it does 
not deny it, and it, in general terms, places it ‘as completely 
under her control” as before marriage. When property is lim- 
ited to the separate use of a married woman generally, without 
giving to her any particular power of disposition, she may sell, 
pledge or encumber it in the same manner as if she were a _feme 
Sole.—Jaques v. Methodist Church, 17 Johns. 577. 

5. The bond is a special charge on her separate estate for 
value by her received, which renders her liable-—Clancy on 
Married Women, ch, 9, 333-4. The law summed up—ib. 346. 

6. But, if there had been no special charge or express lien 
upon the separate estate, the joining with ber husband in the 
execution of a bond is sufficient to render it liable-—Clancy 
346; 2 Story’s Eq. Jur. 1400-1; Nerton v. Turrill, 2 P. Wms. 
144; 2 Roper on Husb. & Wife, 240-42, and note; Hulme v. 
Tenant, 1 Brown’s Ch. 16 ; Gardner vy. Gardner, 2 Wend. 526; 
Forrest et al. v. Robinson, ex’r, 4 Port. 44; Sadler et ux v. 
Houston & Gillespie, ib. 208; Hoot et al. v. Sorrell et al., 11 
Ala. 404-5. 

7. But it is insisted, if Mrs. B. is liable at all, it is only 
out of the profits of her estate. 1. This principle may ap- 
ply in England as to the real estate, which cannot be sold 
there for any debt, but it does not apply even there as to 
the personalty.—2 Roper 240, note a; Norton v. Turrill, 2 P. 
Wms. 144. 2. The principle does not hold here at all.—4 


Port. 44,208; 17 Johns. 579; 22 Wend. 536. 3. It would 
take more than 35 years to pay the debt. 


CHILTON, J.—This bill was filed by the firm of Greenway, 
Henry & Smith, to recover satisfaction out of the separate es- 
tate of Mrs: Louisa Bradford, wife of Larkin Bradford, of a bond 
in the following words: “by the first day of January 1846, we 
promise to pay Joseph B. Bradford, nine hundred aud eighty- 
one dollars and forty-nine cents, with legal interest thereon from 
the first day of January last, it being for value by the undersign- 
ed, Louisa, received, and for which she hereby promises that 
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her separate estate shall be liable. In witness whereof we have 
hereunto set our hands and seals.—-Larkin Bradford (seal.) Louisa 
Bradford, (seal.)”, Dated May 1844. The bill avers that the ma- 
kers of the note were sued at law by the complainants, who are 
the assignees thereof, and that Mrs. Bradford was discharged 
on the plea of coverture, but judgment was rendered against her 
husband, Larkin, who is utterly insolvent. It does not appear, 
however, that any return of “no property,” &c., was had upon 
an execution on said judgment against him, previous to filing 
the bill. , 

It appears that the real consideration of the. note was a debt 
due from Larkin, the husband, to the payee, Joseph B. Brad- 
ford, and that the wife signed the same without reading it, being 
requested by her husband ‘to go with him ona bond.” She 
enswers, admitting that she has a separate estate, secured by 
marriage articles to her use, and over which is reserved to her 
the same control as if the marriage had never taken place. She 
further admits that she intended by signing the note to become 
her husband’s security, but insists that the peculiar wording of 
the agreement or bond, so far as it recites that the consideration 
was received by her, and that it should be a charge on her sep- 
arate estate, was fraudulently concocted by the payee, &c. Itis 
sufficient upon this point in the case to say, that upon a careful 
examination of the record, the charge of fraud contained in the 
answer is not sustained by the proof. We think it more than 
probable that when Mrs. Bradford signed the bond, she was not 
apprised that these recitals were in it, but there is evidence that 
she could read and write, and thatit was laid before her, and volun- 
tarily signed, in the absence of all undue influence so far as the 
. proof discloses. 

The question raised upon the demurrer, to wit, that the legal 
remedy should have been exhausted against the husband before 
the complainants could resort to equity, we think, was very 
properly ruled by the chancellor. If there is aremedy in equi- 
ty against the wife, it exists, independent of the legal remedy 
against the husband, and may be resorted to at any time. The 
rule which forbids a resort to equity to subject the equitable es- 
tate of a debtor to the payment of a judgment, or a simple con- 
tract debt, before exhausting the legal remedy, has no applica- 
tion to cases like this, where the equitable relief, if it exists at 











802 ALABAMA. 
Bradford & Wife v. Greenway, Henry & Smith. 








all, is independent of the remedy at law. The first move, as 
against the wife, upon the bond must necessarily be in a court 
of equity, and her engagement, so far as the remedy of the cred- 
itor is concerned, is as distinct from her husband, as if she had 
executed a separate obligation to pay. 

The main question in the case is, whether the separate estate 
of the wife can be subjected to the payment of a note executed 
by her as security for her husband, and on account of which she 
received no other consideration. I have carefully examined the 
ingenious and able argument of the counsel for the plaintiff in 
error, in which he depicts the gross frauds and abuses to which 
it may subject married women, (who are supposed to be under 
the power and influence of their hushands,) to hold that they 
may have the provision, made for the support of themselves and 
children, swept away from them to pay the husband’s debts, be- 
cause they have gone on his paper, and this too, when by the 
terms of the settlement, such provision is expressly exempted 
from the payment of his debts, and, indeed, is usually designed 
to provide against his improvidence, and to place the property 
entirely beyond his control. Perhaps, if the question were res 
integra, and the courts were called upon to strike out a line of 
decision, it would better comport with the analogies of the law, 
and more frequently subserve the purposes of justice, to hold, 
that in cases where no one was appointed to manage the estate, 
and the husband, consequently, must be regarded as the trustee 
for the wife, all engagements made by her, through his instru- 
mentality, to bind her separate estate for the payment of his debts, 
should be decreed absolutely void, and incapable of being en- 
forced in any court against herconsent. But we take it, the law 
is settled otherwise by a long train of decisions, from which 
we do not feel at liberty, if we were so disposed, to depart. 

Judge Story states the doctrine maintained by courts of equity 
upon this subject to be—first, that her separate property is not in 
equity liable for the payment of her general debts, or for her gen- 
eral personal engagements, in the absence of any act on her part 
to charge the same upon such separate estate; secondly, that 
her separate estate will be liable for all the debts, charges, in- 
cumbrances, and other engagements, which she does, express- 
ly, or by implication, charge thereon.—2 Story’s Eq. Juris. §§ 
1398, 1399; thirdly, “the fact that the debt has been contract- 
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ed during the coverture, either as a principal, or as a surety, 
for herself, or for her husband, or jointly with him, seems ordi- 
narily to be held prima facie evidence to charge her separate 
estate, without any proof of a positive agreement to do so.—Ib. 
§ 1400. 

The Lord Chancellor, (Thurlow,) in Hulme v. Tenant, 1 
Bro. C. C. 16, deduced, the zntention of the wife to bind her 
separate estate from the fact that she executed, jointly with her 
husband, a bond for £50 borrowed by him, and which, upon 
borrowing an additional sum on her own account, she aftewards 
renewed, embracing the whole amount in a bond executed by 
herself alone. ‘This case has been doubted by Lord Eldon, 
(Nantes v. Corrock, 9 Ves. 188; and Jones v. Harris ib. 4973) 
but Mr. Roper thinks that Lord Thurlow could not have made 
any other decree than that which was pronounced—2 Roper, 
Hus. & W. 241. He says, moreover, that it has been followed 
by subsequent cases, citing Heatly v. Thomas, 15 Ves. 596, 
where the wife’s bond was held to create a charge upon her sep- 
arate estate, also. Bullpin v. Clarke, 17 Ves. 305, and Stewart 
v. Kirkwell, 3 Madd. 387, where the same principle of decision 
was held, in respect to her promissory notes. “These cases,”’ 
says he, ‘‘may be considered as establishing, that the separate es- 
tate of a married woman is liable to debts for which she has given 
a written security.””—2 Roper Hus. & W. 241, note A.; Stand- 
ford v. Marshall, 2 Atk. 69; see also, 1 Bro. Ch. Rep. (by Per- 
kins) 14, note 1; Gardner v. Gardner, 22 Wend. 526, 528; 
Coats v. Robinson, 10 Miss. Rep. 757. It is, says Chancellor 
Kent, “sufficient that there is an intention to charge her separ- 
ate estate, and the contracting of a debt by her during coverture 


- is a presumption of that intention; and the later decisions hold 


her separate estate responsible without showing any promise. 
Her contract amounts to an appointment.” —2 Kent’s Com. 164. 
But it is said that in marriage settlements, designed usually to 
secure to the wife a certain support, and to provide against her 
being overwhelmed by the misfortunes, unkindness, or vices of 
her husband, courts of chancery, endeavoring to carry out the 
true intent and design of them, consider the wife, in respect to 
her separate estate thus settled, as a _feme sole, sub modo onlv, or 
to the extent of the power clearly conferred upon her by the mar- 
riage settlement.—2 Kent, 165. Giving this principle its full 
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application to thecase before us, and still it does not aid the 
plaintiffs in error, since the marriage settlement before us ex- 
pressly confers the power on the wife to control the property, as 
though the marriage had not taken place... It would be difficult 
to find language confering upon the wife a more unlimited do- 
-minion over the property; she may use it or control it as though 
she were sole, and as it would have been subject to her appoint- 
ment, bad she:continued sole, soit is now. As to the wife’s pow- 
er of disposing of her separate property, &c, see an able note in 
which the authorities are collated.—2 Kent’s Com. 6 Ed. 164, 
top page, note b; and cases cited in note 2, p. 166. 

In cases of this nature, the main argument, says Judge Story, 
is that the security must be supposed to have been executed with 
the intention that it should operate in ‘some way; and, that it 
can have no operation, except as against her separate estate. 
It may well become.a question whether the circumstances of this 
case do not show, aside from the mere wording of the agreement, 
that it was the intention. of the wife to charge her estate. In the 
first place, the husband was insolvent, and this fact is entitled to 
some weight in determining whether, at the time she became 
‘bound, she did not expect to..have the demand to pay, and 
whether she did.not contract in view to a settlement of it out of 
-her separate estate, the only means she possessed for its payment. 
In the second place, she became bound jointly with her husband, 
signing the bond without reading it or inqairing for its contents, 
thus showing an indifference as to its;provisions, whether it 
amounted to a general promise to pay, or a specific appointment 
of her separate estate for its satisfaction; an indifference hardly 
reconcilable with the idea that her estate was not intended to 
be looked to for the satisfaction of the demand. Be this as it 
may, when we. look to the plain wording of the instrument, 
against which, at most, there is but the merest suspicion of com- 
-bination or unfairness, we feel constrained to hold that the debt 
is properly chargeable upon the separate estate of Mrs. Bradford. 

But it is contended that the established American doctrine is, 
that the wife has no power by law to contract, and the deed, un- 
der which she holds the property, must confer on her the power 
to sell or charge her estate, else, she has no such power. Many 
cases may be found, and a goodly number have been cited, show- 
ing, that when in the deed of settlement the power of disposition 














, JANUARY TERM; 1850. 805 
Bradford & Wife v. Greenway, Henry & Smith. 








is confered,. to be exercised in a particular way, that mode of 
disposition must be observed, but I apprehend the courts have 
not gone to the length of holding, that-the manner of disposition 
must necessarily be specified in the deed of settlement, in order 
to the existence of the power. The law, which does not favor 
a restraint upon the alienation especially of personal property, 
annexes this power as necessarily resulting from “the complete 
control”’ and ownership of the property by the wife, the power 
being reserved to her in the deed to control it, as though the 
marriage had never taken place. So that conceding that the 
wife derives no power from the law, but only from the deed, to 
dispose of her estate, we think the deed in this case gives it, 
not, it is true, in direct terms, but by necessary inference. She 
is to be regarded as a _feme sole in respect to it, and, therefore, 
may charge it by her contract, although she cannot personally 
charge herself.—Jaques v. Methodist Episcopal Church, 17 
Johns. 548, (Spencer, C. J. 576,) and cases cited. We hold, 
that where a married woman has property settled upon her to 
her separate use, and the deed of settlement provides that she 
shall have ‘the complete control of it as though the marriage 
had never taken place,” and contains no restraint on alienation, 
she is to be deemed in a court of equity, with respect to such 
property, as a feme sole, and may, by her agreement freely en- 
tered into, charge it for the payment of her husband’s debts. 
This is the case before us, and beyond this, we need not go. To 
hold otherwise in this case, we should feel that we had violated 
the true intent and meaning of this contract of settlement, as it is 
manifest the wife designed to retain the same power and domin- 
ion over her estate embraced in the settlement, after the solemni- 
zation of the intended marriage, as she possessed previous there- 
to, and at the time of entering into the contract. The English 
cases go quite beyond this, and in my opinion fully sustain the 
Court of Errors in the conclusion attained in the case of Jaques 
vy. Methodist Episcopal Church, supra.—1 Sug. on Powers 208, 

We deem it unnecessary to comment upon the various cases 
cited, and which we have examined, as in our opinion, the facts 
of this case take it without the influence of them, unless indeed 
we are prepared to go with the courts of equity in So. Carolina, 
and hold “that the wife cannot, by her own act merely, charge 
her separate estate, but the court will look to the circumstances, 
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and determine whether a proper case exists, even though the 
appropriation was by herself for the necessary support of herself 
and family.””"—-Maywood v. Johnson, 1 Hill Ch. 236, cited, 2 
Kent’s Com. 6 Ed. n. a, p. 164; Ewing v. Smith, 3 Eq. Rep. 
147. Such is not the doctrine which has obtained in this State: 
Forest et al. v. Robinson, 4 Por. 44; Sadler and Wife v. Hous- 
ton & Gillespie, ib. 208; Hoot et al. v. Sorrell, 11“Ala. 386, in 
which last case many of the cases are cited, sustaining the view. 
here taken. 

As the wife in this case is entitled to the absolute property in 
the slaves sought to be subjected, and their hire would not within 
any reasonable time satisfy the demand, we think the chancellor 
correctly decreed that, unless the debt was paid by a given time, 
the property should be sold to an amount sufficient to satisfy the 
demand. 

Our conclusion upon the whole case is, that the decree of the 
chancellor must be affirmed. 








BROOKS er at. vs. THE GOVERNOR, vse &c. 


1. To authorise a recovery against the securities of a Clerk for a breach of 
the condition of his official bond, the plaintiff must show not only the 
breach, but an injury or damage resulting to him therefrom. 

2. The securities of a Clerk of the County Court are not liable for the pen- 
alty imposed by the statute on their principal, for issuing a license to 
marry a female under the age of eighteen, without the consent of her 
parent or guardian. 


Error to the Circuit Court of Pike. Tried before the 
Hon. Thos. A. Walker. 


Burorp, for the plaintiffs in error: 
1. Sureties are not liable for a penalty, nor for the tort or 
trespass of their principal. 
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2. If sureties are liable for damages resulting from such 
wrong as is alleged,—the pleadings must precisely show, that 
some damage, appreciable by the law, has arisen. Because 
Lawrence recovered in an action to which plaintiffs in error were 
no parties, it does not follow that he was damnified, nor that he 
had a right to recover. It is to be intended that he sued for 
a common law injury, it not being avered that he sued in qui 
tam; but if such may be infered, sureties are liable, if liable at 
afl, only for the real damage, and not for the amount of the qui 
tam recovery. 


W. B. -Moss, for the defendant: 

1. Sureties are liable for a tort.or malfeasance of their prin- 
cipal, when the act complained of includes an omission to per- 
form some duty imposed by law.—2 Ala. 728. 

2. Issuing a marriage license for minors, without parent’s 
consent, is a malfeasance, but includes the omission to perform 
the precautionary duties imposed by law.—Clay’s Dig. 363; 5 
Ala. 357; 14 ib. 170. 

3. But the statute makes the clerk liable on his bond for “ any 
malfeasance” alone—(Dig. 143)—and where the principal is li- 
able, the sureties are liable also.—Dig. 143, § 2. 

4. The bond is conditioned that Loe shall well and truly 
perform all the duties required of him by law. The law re- 
quires the clerk, in granting license for the marriage of an in- 
fant, to have the parent’s consent personally given, or a proved 
certificate thereof. Omitting this is a breach of the condition of 
his bond.—Clay’s Dig. 143-373; 5 Ala. 357; 14 ib. 179; 7 S. 
& Mar. Rep. 641. 

5. The statute in fixing the penalty has only assessed the 
damage which the jury shall give, and pointed out a peculiar 
remedy in the first instance, but without impairing the plaintiff’s 
right, or the obligation of defendant’s contract. 

6. Public policy requires that the sureties should be held lia- 
ble, as the statute in question is designed to remedy the evil of 
improper marriages, and if sureties are not liable, the act in most 
cases would be ineffectual, as the insolvency of the clerk would 
render him independent of the law. 

7. Admitting that the alleged issuance of the license is not a 
sufficient ground of liability on the part of the sureties, yet the 
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clerk’s failure:.to:pay the®judgment recovered is of itself a 
breach of the bond, and the measure of damages is the extent 
of the signe: apni, the clerk which he has failed to pay. 


PARSONS, J.—The material facts contained in each count 
of the declaration are these : Jesse W. Loe, being elected clerk 
of the County Court of Pike, gave bond, with sureties, payable 
tothe Governor, with condition that he should well and truly 
perform all. such duties as are or might be required of him by” 
law, during the time he was clerk. He afterwards issued a 
marriage license, authorising the marriage of William H. Red- 
man and’ Mary Ann Lawrence, who was then a minor under 
eighteen years of age, without the consent of the father of Mary 
Ann personally given, or without the proof of his consent re- 
quired by the statute. For this act of the clerk, Robert Law- 
rence, the father, instituted a suit under the statute, and recov- 
ered the penalty given thereby—to-wit, five: hundred dollars. 
Execution was issued on’ the judgment and returned no pro- 
perty. This suit was then brought on the bond against his se- 
curities, and the foregoing facts were assigned as a breach of the 
conditién. Thesdefendants demurred, but the court held that 
the securities were liable’and overruled the demurrer. 

We donot think it would aid us, in coming-to a conclusion 
upon the question raised by the demurrer, to examine whether 
the act of the clerk in issuing the marriage license, without the 
consent of the father of the young lady, was a misfeasance or a 
malfeasanee, or whether the securities of the clerk could in any 
case be charged upon their bond fora malfeasance of the clerk, : 
which did not include within itself either a misfeasance or a 
non-feasance in the performance of some duty required of him 

_by law; for we take it to be clear, that the securities of the clerk 
could not be held liable, either for a misfeasance or a non-feas- 
ance in the discharge of his duties, unless such misfeasance or 
‘non=feasanice was productive of some damage or injury tothe party 
putting the:-bond inssuit. The plaintiff must not only show a 
violation of a duty; which the law enjoins on the clerk, but he 
must also show some damage or injury resulting directly to him 
therefrom ; otherwise he cannot recover. Testing this declara- 
tion by this rule, we think it clearly bad. The statute requires 
that if the male intending to marry be under the age of twenty- 
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one, or the female under the age of eighteen, the consent of the 
the parent or guardian of such infant shall be personally given 
before the register, or due proof made to him by the oath of at 
least one credible witness, that such parent or guardian did sign 
a certificate then produced, giving his consent to the celebration 
of such marriage—Clay’s Dig. 373. The act then provides, 
‘‘'That if any register shall issue a marriage license without the 
requisites before prescribed, such register shall for each offence 
forfeit and pay five hundred dollars, recoverable by action of 
debt in any court having cognizance thereof, one half to the use 
of the State, the other half to the use of the party suing for the 
same.” The five hundred dollars here given is clearly a pen- 
alty, for which any one may sue, but it cannot be said that the 
act of the clerk, which subjects him to this penalty, was in law 
an injury or a damage to any one, at the time of doing the act ; 
consequently, no one could then have sued on the bond, for in 
legal contemplation no individual was then injured, but the clerk 
had merely subjected himself to a penalty, which could be re- 
covered by any one, who would sue for it in the manner pre- 
scribed by the act. The condition of the bond not being then 
broken, it could not be by the recovery of judgment, and the 
failure to pay. The penalty is given against the clerk alone, 
and the statute does not subject his securities to its payment.— 
We, therefore, cannot do it. The argument, that public policy 
requires that the securities of the clerk or register should be 
held liable, may be true, but it is for the Legislature, not the 
courts, to subject them to such liability. We can only enforce 
those liabilities, to which the law subjects them. 
Let the judgment be reversed and the catse remanded. - 


52. 

















WALKER vs. BLASSINGAME. 


1, Where objection is made to the admission of evidence on specific grounds 
stated by the party, this court will only examine those, to which the at- 
tention of the primary court was directed. 

2. The circumstance that a witness, who is called to testify to the declara- 
tions of another, cannot state the precise time or place, or the names of 
the persons present, goes only to his credibility, and not to the admissi- 
bility of the testimony. 

3. The declarations of a party in possession are not admissible evidence to 
disprove a title claimed under him ; as, that he had not given and did not 
intend to give the property to the person, against whom the declarations 
are offered. 

4. The power to grant or refuse a new trial is one of pure discretion with 
the primary court, and it may, in the exercise of that discretion, impose 
terms on the party, in whose favcr the verdict is rendered, as a condition 
upon which a new trial will be refused, 


Error to the Circuit Court of Talladega. Tried before the 
Hon. Thos. A. Walker. 


McArexg, for the plaintiff in error: 

1. The court should have excluded from the jury the testi- 
mony of Barclay in reference to the declarations of David Wal- 
ker, deceased, because the witness did not and could not state 
the times and places, and the persons in whose presence the 
declarations were made. 

2. The court should have permitted the defendant to prove 
by said witness the declarations of David Walker, deceased, 
made in conversations other than those called out by the 
plaintiff, going to show that he had never given or intended to 
give the slave Jude to the wife of the plaintiff.—Oden v. Stub- 
blefield, 4 Ala. 40; Bliss v. Winston, 1 ib. 344; 2 Phill. Ev. 
(C. &. H.’s notes,) 592-600; 6 Caines R: 106; 5 Harr. & Jobns. 
51; 3 Car. & P. R. 395; McBryde v. Thompson, 8 Ala. 650, 
and cases there cited; Webster v. Smith, 10 Ala. 431. 

3. The plaintiff in error was entitled to a new trial, as is man- 
ifest by the terms the court imposed on the defendant in error, 
as a condition on which the application would be refused, and 
the condition being such as the court had no authority to make, 
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the plaintiff had a right to treat them as a nullity, and to insist 
on the order as the grant of a new trial, divested of the condition. 


Rice & Morean, for the defendant: 

1. The declarations of a donor, made ufter he has made a gift, 
are not competent evidence for hum—although the declarations 
may be made whilst he was in possession of the property given, 
—especially when it is proposed to prove by those declarations 
that he said he had never given the property.—Nelson v. Iver- 
son, at the present term, by Judge Chilton; Powell v. Olds, 9 
Ala. 865. 

2. The first objection made by plaintiff in error is based 
“upon the ground that the witness did not specify the times and 
places at which these conversations were had, and did not state 
what persons were present.’”’—This was the only ground of ob- 
jection. By thus specifying one ground of objection, the party 
admits “that in all other respects they were competent testi- 
mony.” ‘There is no merit in that ground of objection, and the 
court properly overruled it.—Creagh v. Savage, 9 Ala. 959. 

3. The-settled law of this court is, that the action of the Cir- 
cuit Court in refusing a new trial, will not be revived. It is 
matter of discretion and not revisable-—Spence v. Tuggle, 10 
Ala. 538. 


DARGAN, C. J.—This was an action of detinue, brought 
by Jesse Blassingame against Martha Walker, to recover three 
slaves, Jude and her two children. A judgment was regdered 
in favor of the plaintiff for the slaves or their alternate value. 
In the progress of the trial, a bill of exceptions was sealed by the 
presiding judge, from which it appears that the slave Jude ori- 
ginally belonged to David Walker who is now dead,. that the 
defendant is his widow, and that the plaintiff intermarried with 
his daughter. ‘The plaintiff inoduced A. Rt. Barclay as a 
witness, who testified that in a conversation he had with David 
Walker, at his house, in the year 1837 or 1838, Walker stated 
that he had given the negro girl Jude to his daughter, the 
wife of the plaintiff, and that the plaintiff came to carry her 
home, but about the time he was starting, she gave him the slip, 
or slipped away from him. At the time of this conversation, 
Walker was in possession of the slave Jade, and continued in 
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possession until his death. This witness further stated that he 
had frequently heard David Walker make the same statement, 
or statements of like import, at different times between the years 
1837 and 1843, Lut could not state the precise time or place 
when and where such statements were made, nor who was pre- 
sent, except the statement made in the conversation at the house 
of Walker, when the defendant, who was his wife, was present. 
The defendant objected to the declarations of Walker going to 
the jury as evidence, on-the ground that the witness did not re- 
member the time and place when made, ner who was present, 
but the court overruled the objection and the defendant excepted. 

If there was no other evidence of title introduced by the plain- 
tiff than the declarations of Walker, it would be very clear that 
the plaintiff had failed to make out his ease ; for it is a well set- 
tled rule of law that to perfect a parol gift of personal property, 
the donor must deliver possession either to the donee or to 
some one for him. The donor must part with the possession 
and control of the property, and if he do not, the gift is incom- 
plete, and the donee cannot maintain an action against the donor 
or those those claiming under him to recover possession.— 
Phillips v. McGrew, 13 Ala. 255; Pope v. Randolph, adm’r, 
ib. 214; 1 Stewart & Port. 56; 2 Ala. 117. But the objection 
to the evidence does not present the question of its sufficiency 
to establish a title in the plaintiff in the absence of all other proof, 
nor is the legality of the evidence on that ground objected to; 
the sole ground of the objection is that the witness could not 
state the time and place when and where these declarations were 
niade by Walker, nor who was present, except only the state- 
ment made at Walker’s house, further than that they were made 
between the years 1837 and 1843. We must, therefore, con- 
fine ourselves to this ground of objection ; for it is the well set- 
tled rule that if evidence be objected to for specific reasons or 
grounds stated by the party objecting, we can only examine 
whether those reasons or grounds render the evidence illegal.— 
Creagh v. Savage, 9 Ala. 959. Indeed, the specification of the 
grounds of objection to testimony must be considered as an 
admission that the evidence in other respects is legal; otherwise, 
the party objecting might frequently reverse a judgment on a 
point never decided in the court below, and which, if presented, 
the other party might have avoided, by waiving the testimony 
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objected to, or rendering it competent by the introduction of 
other proof. Looking then to the ground of objection alone 
raised in the court below, there was no error in refusing to ex- 
clude the testimony. ‘The declarations of a party in possession 
against his interest are evidence against himself, and those who 
claim under him, and this is the character of the declarations 
objected to by the plaintiff in error. ‘That the witness who tes- 
tifies to such declarations cannot remember the time when or 
the place where they were made, is a circumstance going to the 
credibility of his testimony, but it cannot, render the declarations 
themselves inadmissible. 

The defendant then offered to prove, that at many other times, 
both before and after the times spoken of by the witness, Walker 
had stated that he had not and did not intend to give the slave 
Jude to the plaintiff’s wife. The plaintiff objected to the ad- 
mission of these declarations and the objection was sustained. 
The question presented by the exception has been so often de- 
cided by this court that it cannot now be considered open to 
controversy. We have repeatedly held that the declarations 
of one in possession, explanatory of his possession, as that he 
held in his own right, or as agent or tenant of another, or that 
he claimed the property absolutely or in fee, or other less estate, 
are admissible, as showing the extent or character of his posses- 
sion.—McBryde & Wife v. Thompson, § Ala. 650; Gary v. 
Terrell, 9 ib. 206; Mawhinney & Smith v. Thompson, decided 
at the present term. But when the declarations are not merely 
explanatory of possession, but are offered to disprove a title de- 
rived from the declarant, as that he had given no title, or that 
the conveyance was fraudulent, they are inadmissible as evi- 
dence in favor of the party making them.—Powell v. Olds, 9 
Ala. 865; Nelson v. Iverson, at the present term,.and cases there 
cited. ‘Tested by these well settled principles, the court did 
not err in rejecting these declarations. 

In reference to the question growing out of the refusal of the 
court to grant a new trial, we will merely say, that it is a matter 
purely of discretion in the court below, whether a new trial 
shall be granted or not—Spence v. Tuggle, 10 Ala. 53S. It 
being a matter of discretion, the court may impose terms on the 
party in whose favor the verdict is rendered, as a condition up- 
on which the motion for a new trial will be refused, and if the 
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party comply with these terms and a new trial be refused, the 
grounds of the refusal cannot be reviewed in an appellate court. 
There is no error in the ruling of the eeurt, and the judgment 
must be affirmed. 


DUNKLIN vs. GAFFORD. 


1. The Assessors appointed under the Revenue Act of 6th March 1848 are 
entitled to commissions on the taxes collected for the use of their respec- 
tive counties. 


Error to the Circuit Court of Butler. Tried before the 
Hon. Nathan Cook. 


Tus was an action of assumpsit brought by the defendant 
against the plaintiff in error to recover $150 commissions 
due him as the assessor of the taxes for the county of But- 
ler. The defendant below was the tax-collector, and the only 
point raised in the case was whether the assessor is entitled, un- 
der the revenue act of 1847-8, to commissions on the county 
tax. The Circuit Court decided in favor of the assessor, to 
which the collector excepted and now assigns it as error. 


Watts, for the plaintiff in error: 

1. The assessor is not required by law and does not in fact 
assess the county tar—he assesses the State tax. The commis- 
sioners’ court of roads and revenue levy the county tax, after the 
assessment of the State tax.—See section 50 of Rev. Law, Acts 
of 1848, p. 17. 

2. In section 74 of Rev. Law, the collectors and assessors 
shall receive compensation for their services, on the amount by 
them assessed and collected. The assessor does not assess the 
the county tax—and therefore he is not entitled to compensation 
for that which he does not do.—See Acts 1848, p. 23, sec. 74. 
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Juper, for the defendant: 

1. The language of the statute, giving compensation to as- 
sessors and collectors, is explicit—Pamph. Acts, sess. 1847-8, 
p- 23, § 74. The sole object of said section was to give com- 
pensation—and the word ‘‘each” is a controlling word in the 
section—and places the matter beyond controversy. 

2. The assessment was as much for the benefit of the county 
as for the State. The commissioners’ court did not assess the 
county taxes—it merely levied the taxes for the county on the 
rates fixed by the State. No taxes could have been collected 
for the county without the benefit of the assessor’s labors. 

3. The construction above contended for is in harmony with 
the previous law.—Digest, 569, § 60-1-2-3-4. The general 
practice, too, under the law of 1847-8, has been to allow the 
compensation contended for here. 


PARSONS, J.—We think there can be no doubt but that 
the county assessors of taxes, under the revenue act of 1848, are 
entitled to compensation both on the State and county tax. 
The language of the 74th section is, “that the several tax-col- 
lectors and county assessors shall each receive compensation for 
their services, at the rate of ten per cent. on the first five hun- 
dred dollars of taxes, whether State or county, by them assessed 
and collected, five per cent. on the next five hundred, two and 
a half per cent. on the next thousand dollars, two per cent. on 
the next thousand, and on all over three thousand dollars one 
per cent.”” This language is too plain to admit of doubt or 
construction ; both tax-collectors and assessors are allowed com- 
pensation on the amount assessed and collected by them, whether 
it be State or county tax. But it is contended that the asses- 
sors do not assess the county tax, and it could not have been 
the intention to compensate the assessors for services they 
never rendered. It is true the commissioners’ court fixes the 
amount of the county tax, and issues a warrant to the collector 
who collects the same, at the same time and in the same man- 
ner that he collects the State tax, but in fixing this amount, the 
commissioners’ court must be guided by the assessment made 
by the assessor; there is no other mode by which it can be done, 
and this is the mode prescribed by the 50th section of the reve- 
nue act refered to. ‘The assessment, therefore, is intended for 
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the benefit both of the county and State, for by it the taxes due 
to each are collected ; and the language is explicit, that both the 
assessors and tax-collectors shall receive compensation for their 
® <ervices on the amount assessed and collected, whether it be 
collected as State or county tax. 


Let the judgment be affirmed. 


CCROTHERS, Apm’r, vs. THE HEIRS OF ROS 


TR 


1. An administrator who reports the estate insolvent, thereby becomes the 
actor, and is chargeable with notice of all the subsequent proceedings in 
the cause. He cannot, therefore, in this court, insist on such objections 
to the final settlement, as, in the absence of exceptions to the ruling of 
the primary court, would be considered as waive: by his presence. 

2. Where it appears by the decree of final settlement, that the widow has 
been excluded from all p:rticipation in the distribution of her deceas- 
ed husband’s estate, the error will not be considered as waived, but may 
be revised here at the instance of the administrator, although no excep- 
tion was at the time taken to the action of the court below. 

3. Where other parts of the record show that the deceased left a widow, 
and the final decree shows that she was excluded from all participation 
in the distribution of his estate, without any reason being assigned there- 
for, it will not be intended, because the decree so recites, that those to 
whom the distribution is made are “the sole distributees of the said es- 
tate,” but such recital must be regarded as the assertion of an erroneous 
legal proposition. 

4, Nor will the omission of the administrator to file the required statement, 
containing a list of the distributees of the estate, in such case, estop him 
from complaining, or cure the error of such exclusion. 


Error to the Orphans’ Court of Mobile. 


Tue facts disclosed by the record, so far as they are material 
for an understanding of the opinion, are briefly these: Mary T. 
Ross, the widow of Jack F. Ross, deceased, was appointed ad- 
ministratrix, and William Crothers, the plaintiff in error, adm’r 
on his estate in November 1837. On the 12th A pril 1839, the 
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widow resigned the trust and removed from :the State, leaving 
the estate entirely to the management of said Crothers. The 
heirs at law, who are the defendants in error, on the 9th Febru- 
ary 1843, filed a petition:in the Orphans’ Court, praying for a 
citation to the administrator to come in and make final settlement 
of his administration. Upon the filing of this petition a citation 
was ordered, but none appears by therecord to have ‘issued. On 
the 6th May thereafter, another order was entered, upon which 
citation issued and.was served; and.on the 12th of the same 
month, the administrator appeared and filed an allegation of the 
insolvency of the estate, accompanied with schedules of the debts 
and assets of the estate. A decree was rendered on the Ist July 
1843, declaring the estate insolvent, appointing the third Mon- 
day in August, for the final settlement, and ordering publication 
accordingly. No further proceeding is shown by the record until 
the 6th January 1847, when the heirs filed another petition, in 
which they describe themselves as ‘the children and sole heirs at 
law of Jack F. Ross, deceased,” asking for a final settlement of 
the administration, whereupon the court appointed the first Wed- 
nesday in Feb’y for that purpose, of which notice was served on 
the administrator on the 9th-day of January. The administrator 
having failed to comply with this order, after one or two contin- 
uances, an account was stated against him on the 3d of April. 
On the 5th of May, the administrator filed his accounts, where- 
upon the account previously stated against him was set aside, 
and the cause was continued to the third Wednesday in May, 
of which notice was ordered to be given to the creditors by three 
publications in the Mobile Daily Advertiser. On the 19th May 
and the 16th June, the cause was again continued, and on the 
14th July, a final decree was rendered, which, after reciting, 
‘this day came William A. Ross, Francis A. Ross, Alfred Ross, 
and William B. Lightfoot, and his wife Sarah Lightfoot, (late 
Ross,) the children and heirs at law of Jack F. Ross, deceased, 
and William Crothers, administrator on the estate of Jack F. 
Ross, deceased, and his accounts and vouchers heretofore filed 
by him in this court being exhibited &c., and it being shown to 
the court that the said estate has been duly declared insolvent 
by this court, more than three years before this settlement, and 
that no creditors have filed their claims against the said estate 
within the time prescribed by law, &c., and that William 
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A. Ross, Francis A. Ross, Alfred Ross and Sarah B. Light- 
foog, (late Ross,) the wife of William B. Lightfoot, are the 
only children of the said Jack F. Ross, deceased, and the 
sole distributees of the said estate,’”’ orders that all the credi- 
tors of the estate be barred of their claims, and that the said 
above named distributees recover from the administrator the 
balance in his hands, &c. From this decree a writ of error 
was sued out by the administrator and various errors are as- 
signed, the only one of which necessary to be stated is the 
rendering of the decree in the absence of the administrator 
and without notice to him, and “without reserving dower to 
the widow.” 








K. B. Sewa t, for the plaintiff in error : 

1. The necessary parties were not before the Court. Mrs. 
Ross, the widow, was entitled to a portion as distributee, and 
has a priority in all cases.—Clay, 191, § 1, 196, § 22. Itcan 
not be presumed she is dead, and if she were dead, her admin- 
istrator would be a necessary party.—Boyett v. Kerr, 7 Ala. 9, 
15, 16. The court will not presume she has released her right. 
The children do not claim any thing through her. They claim 
only as heirs of Jack F. Ross} they do not claim to be the sole 
distributees. 

2. It was unnecessary for Crothers to propound the names, 
&c., of the distributees. They were already shown. The chil- 
dren were correctly named in their own petition, on which the ci- 
tation issued, and the widow was before the court by her ap- 
pointment, bond, and resignation. The law does not require the 
administrator to do a work of supererogation. 

3. The assignment of errors is sufficient to reach the defect 
of want of parties, and the widow’s right to a distributive share, 
as well as the other errors above noticed. ‘The word dower in 
the civil law is not restricted to the wife’s right to real estate, but 
is used to indicate her right in all property, and in this general 
sense it is sometimes used in this country.—See Cameron v. 
Cameron, 10 Smede & M. 394; a widow applied for her distrib- 
utive share of personalty, and it was designated by the court “‘her 
dower in personalty.” 

4. The court is not precluded from examining the errors upon 
the record, even if the rule laid down in Clarke v. West, 5 Ala. 
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125, be law. Most of the errors argued are distinctly shown by 
the record. A bill of exceptions would not make them plaiger, 
and they are such as the administrator has no power to waive. 
The only error that would be under the influence of that rule 
would be his right to compensation, which is personal. But 
it is submitted that the decision refered to ‘cannot, to the ex- 
tent contended for, be sustained. The only reason assigned for 
calling the administrator the actor, after an estate is declared in- 
solvent is, that all suits then abate; no suit can be carried on against 
him without his consent.—See Aikin’s Dig. 152. The Act of 
1843, (Clay’s Dig. 195, § 13,) does not abate suits or prevent 
their being brought. Upon the issue of insolvencyy made upon 
his petition and schedules, the administrator is the actor; after 
that is decided he is no-more an actor than a creditor, or heir. 
Any person entitled may become an actor, and whoever institutes 
proceedings by citation or otherwise is the actor. The same rule 
should apply to all parties. There is nothing in this record from 
which the court should infer a waiver by the administrator. The 
defects sufficiently appear and the court will examine them. 


Wm. G. Jones & Hopxtns, for the defendants : 

1. The first and second assignments of error are not sup- 
ported by the record. The administrator had actual notice in 
fact of the settlement, having been personally served with a 
citation. Indeed the record shows that after an ex parte ac- 
count had been stated, upon his failure to appear and make set- 
tlement according to the citation, the administrator came in, and 
on his motion the ex parte account was set aside; he filed an 
account showing a large balance due from him, and this very 
account filed by himself was the basis of the final settlement 
and decree. The case was regularly continued from the time 
the administrator filed his account up to the final decree. He 
was regularly brought into court, both by the citation served on 
him and by bis own acts in declaring the estate insolvent, and 
in filing his account for final settlement. If he was not actually 
personally present at the time the final decree was made, it was 
his own fault, and it was no error of which he can complain. 
This is fully settled by this court in several cases ——Duffee, 
adm’r, v. Buchannan & Wife, 8 Ala. 27; Clarke v. West, 5 
Ala. 117; Davis v. Davis et als., 6 Ala. 611; Williamson et al. v. 
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Hill, 6 Port. 184; Boggs, adin’r, v. Branch Bank at Mobile, 
12 Ala. 497. 

2. The assignment of errors does not cover the objection 
urged by the counsel for plaintiff in error, that no decree was 
made by the court in favor of the widow for dower. If it did, 
the decree reciting that it was proved that the defendants in error 
are the sole distributees is conclusive to show that there was 
no widow or any other person than the defendants, entitled to 
distribution. If, however, there was avy error in this respect, 
it is one of which the plaintiff cannot here take advantage.—Mor- 
gan v. Crabb, 3 Port. 475; Clay’s Dig. 229, § 43 ; 2 Howard’s 
Sup. Ct. Rep. 342-3; 8 Ala. 27-8. 

5. It was by statute (Clay’s Dig. 229, §§ 41-2-3,) the duty 
of the administrator to make known to the court the names of 
all the distributees. It was then the fault of the administrator 
if the widow was not made a party. This he cannot complain 
of. If any person who is a distributee is omitted as a party, the 
administrator is liable for damages to such party on his official 
bond.—Story’s Eq. Pl. § 427; Slatter & Wife v. Glover, 14 
Ala. 648. 

6. From the recital in the decree, that the defendants were 
proved to be the sole distributees, the court must presume that a 
state of facts existed and was shown, which showed that Mrs. 
Ross was not entitled to a distributive share. She may have 
been dead, and the defendants her representatives, or she may 
have released or assigned her interest to the defendants in error, 
in which event she was not a necessary party.—Story’s Eq. PI. 
147-8, § 159; Brace v. Harrington, 2 Atk. 235; 4 Mason 41, 
44; 3 Paige 467-8: 7 Johns. Ch. 144; 2 Simons 285. 
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CHILTON, J.—In Clarke v. West. 5 Ala. 117, it was 
said, ‘the consequence of a report of insolvency is to make the 
administrator an actor in the proceedings. The action of the 
court is invoked by the administrator, and he is bound to take 
notice of all subsequent proceedings, until the closing of the 
estate by a final decree of settlement and distribution.” So, in 
Williamson et al. v. Hill, 6 Port. Rep. 184, it was remarked, 
“that it was not for the plaintiffs to object to the irregularity of 
notice, which was not intended for the benefit of the personal 
representative, but for the benefit of creditors, distributees, &c. 
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The same principle was ruled in Duffee, adm’r, v. Buchanan & 
Wife, 8 Ala. 27, where the administrator, who appeared in 
obedience to a citation and presented his accounts and vouch- 
ers for final settlement, was held to be one of the parties to the 
settlement, and affected with notice of all the ulterior proceed- 
ings. So, also, in Boggs, adm’r, v. The Br. Bank, Mobile, 12 
Ala. 494-497, it is said, “the administrator, in legal contempla- 
tion, was in court from the initiation to the close of the proceed- 
ing,” &c. These several decisions have been acquiesced in 
and acted on so long, that we could not at this late period de- 
part from them, if we were disposed to question their propriety, 
without doing manifest injustice to many suitors who, reposing 
upon them, have proceeded according to the law as established by 
them. It has become the settled construction of the statute to 
treat the administrator, who reports the estate insolvent, as the 
actor, and to charge him with notice of the subsequent proceed- 
ings had in the matter of the estate. The law contemplates a 
continuous proceeding from the time of the report -of the insol- 
vency by the administrator, down to the time of final settlement 
of the estate, and as the administrator is presumed to have notice, 
we must consider the case as though he was present at the final 
settlement. This conclusion deprives him of the benefit of 
urging as grounds of reversal in this court, such objections as 
would be considered waived by his presence at the final settle- 
ment, and failure to except to the ruling of the court. 

In Logan v. Logan, 13 Ala. 653, the Orphans’ Court, on the 
final settlement, allowed the widow to participate in advance- 
ments made to the children, and which they brought into hotch 
pot. No formal exception was taken to the allowance in that 
court, and it was here insisted that the objection must be 
considered as waived, but we then said, ‘the fact is explicitly 
shown upon the record in the decree by which the intestate’s 
estate is distributed and the administration settled ; and this be- 
ing so, we have repeatedly held that no formal exception was 
necessary to authorise the appellate court to revise an error ap- 
parent in the final action of the Orphans’ Court.” This decis- 
ion is in point, we think, to show that the exclusion of the 
widow in the decree before us, from any participation in the 
distribution of the estate, being shown by the record, must be 
looked to in the absence of any formal exception. 
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It is insisted, however, that he assignment of errors does not 
raise this objection—that the assignment is that no ‘ dower’’ is 
reserved to the widow in the final distribution, &e. We know 
that ordinarily, as the term is understood in its common law 
acceptation, it means the interest which the widow takes in her 
husband’s lands, and does not apply to his personal property, 
but in the Civil law the term is not thus restricted. So, also, 
in the laws of Louisiana. It is impossible to mistake the mean- 
img of the counsel, as to the sense in which he designed the word 
should be taken, and we are unwilling to interpose the techni- 
cal objection, so as to prejudice the party, but must consider 
the assignment as presenting for our revision the exclusion of 
the wife from any participation in the ‘distribution of the estate. 

But it is further insisted that the record shows that the per- 
sons, to whom the decree distributes the estate, are the sole dis- 
tributees, and that we must intend this recital was predicated 
upon sufficient evidence—that we must intend, either that the 
widow had departed this life, or had transfered, if she was not 
dead, her interest to the heirs. In the previous examination of 
this case, we thought this an answer to the assignment, but on 
further reflection, we are satisfied, it cannot be supported. ‘The 
petition filed against the administrator describes the petitioners, 
as “the children and sole heirs at law’ of Jack F. Ross, de- 
ceased; there is no averment of the death of the widow, or that 
she has assigned to them her interest. But this is immaterial ; 
for if she were dead at the time of the settlement, her personal 
representative was a necessary party to the decree. In Boyett 
v. Kerr, 7 Ala. 9, it was held that in order to make a valid de- 
cree for the final settlement of an estate, every party entitled to 
distribution must be brought in some way before the court, and 
that if a person entitled die before such decree is rendered, it is 
necessary that his personal representative be brought in before 
the decree is made final. We need not consider the effect of a 
transfer by the widow to the children of her interest. The 
record recites that the defendants in error are the sole distribu- 
tees. This recital is certainly not correct if the widow is living; 
for the law declares that she shall share in the distribution of 
the surplus remaining, after the payment of debts, &¢e.—Clay’s 
Dig. 191, § 1. The record shows that she was appointed ad- 
ministuatrix and afterwards resigned, and no where shows her 
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death, or any other fact which would authorise her exclusion. 
Inasmuch then as she is affirmatively shown to be entitled to 
share in the estate, if a surplus remains, and nothing is shown 
why the court did not decree to her the share which the statute 
allows, we must regard the recital in the record, that the chil- 
dren of the said Jack F. Ross are the sole distributces, as the 
assertion of an erroneous legal proposition. 

But it is further said, that the administrator should not be 
heard to say that the widow is entitled to share in the distribu- 
lion, since the statute requires him to file, with his accounts and 
vouchers for final settlement, a statement containing a list of the 
‘‘heirs atid legatees,” that the court may be advised as to the 
persons among whom distribution is required to be made. This 
Act does not cure this error, conceding that the widow is em- 
braced in it; the statute affixes the penalty upon the adminis- 
trator, to be recovered by those injuriously affected by his failure 
to comply, and without now deciding what we should hold, were 
the administrator attempting to reverse because the rights of a 
distributee, whom the administrater failed to designate and who 
was unknown to the court, or whose interest did not appear of 
record, were overlooked or disregarded, we think, that, as the 
widow in this case was before the court as administratrix, her 
bond then on file, as also her resignation and the order there- 
upon made of record in the cause, a statement by the adminis- 
trator, as to her, if required in any case by the statute, was not 
here necessary. It would only have advised the court of what 
was already shown by the record, and at most would have been 
supererogatory.—See 10 Ala. 503. 

Upon the whole, the record excludes the widow and shows 
no reason for such exclusion. It shows who she is, and raises 
the presumption of her being in life when the final decree was 
rendered, and of her interest in the estate, which is not rebutted 
by any other part of the proceedings, as they appear before us. 
The administrator is furnished by the record of the proceedings 
with no estoppel as against her, and has thus been injured by 
the decree. For this error the decree must be reversed. 

As to the other points raised in the argument, and presented 
by the assignment of errors, we deem it unnecessary to express 
an opinion, as the case must go back and will no doubt assume 
a different aspect, when both parties shall have an opportunity 
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of presenting the facts and circumstances attending it, and their 
respective claims predicated upon them. 
Let the decree be reversed and the cause remanded. 


Darean, C. J.,- not sitting. 


McGREW & HARRIS vs. WALKER. 


1. Whether a partnership existed between two or more persons is, after 
the facts are ascertained, a question of law, but a witness who knows 
the fact, may, nevertheless, state, in so many words, that they were part- 
ners. The party, against whom the testimony is offered, if he thinks 
the statement is founded on opinion merely, should interrogate the wit- 
ness as to the sources of his knowledge. 

2. Proof that two persons were very intimate is admissible, in connection 
with other evidence tending to show that a partnership existed between 
them. 


Error to the Circuit Court of Mobile. Tried before the 
Hon. John Bragg. 


Tuts was an action by Daniel Walker against.the plaintiffs 
in error, to recover the amount due on a promissory note, pur- 
porting to have been signed by McGrew & Harris, in favor of 
William Stewart and by him endorsed to the defendant in error. 
Mc Grew interposed a plea of non est factum, upon which issue 
was joined. It appears by the bill of exceptions, that on the 
trial below the plaintiff introduced one Meaher as a witness, who 
testified that William Stewart, Daniel Walker and himself were 
the owners of the steamboat Bourbon, of which Harris was the 
clerk ; that about the time the note sued on bears date, the wit- 
ne§s sold his interest in the boat to McGrew & Harris; that 
Harris paid him a portion of the purchase money and made a 
note for $500, it being the balance of the purchase money, 
which he signed in the name of McGrew & Harris; and that 
McGrew, being present at the time, he applied to him to know 
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whether he recognised Harris’ act, to which he replied that he 
did, that any thing that Harris might do in the matter would be 
right and he would be responsible for it. ‘The witness further 
stated that McGrew & Harris were partners at the time, and 
before, and have been since, in two warehouses on the bank of 
the river. This evidence was objected to by McGrew, but the 
objection was overruled by the court. The witness also stated 
that McGrew & Harris afterwards owned the whole boat and 
ran it on joint account, Harris being the captain ; that about the 
time of the purchase from the witness, the said McGrew & Har- 
ris purchased the shares of Stewart & Walker and thus acquired 
the whole of the Bourbon; that he derived this information from 
the statements of both McGrew & Harris; and that McGrew & 
Harris were very intimate, McGrew expressing great confidence 
in Harris, and that the intimacy continued until after the date of 
the note sued on. To the latter clause of this evidence the 
defendant McGrew objected, but his objection was overruled. 
‘To the rulings of the court the defendant McGrew excepted, and 
they are now assigned as error. 


Taytor, for the plaintiffs in error : 

1. The witness should not have been allowed to say to the 
jury that McGrew and Harris were partners—that was a ques- 
tion of law for the court to determine, and not the witness.— 
Wall v. Williams, 11 Ala. 826; Parker v. Haggerty, 1 ib. 632; 
Anderson v. Snow, 9 ib. 247; Rembert et al. v. Brown, 14 
ib. 360. 

2. The contract between McGrew and Harris, and the wit- 
ness, had not the remotest connection with the note sued on. or 
the issue in this case, and ought to have been excluded. 

3. The testimony, ‘‘ that McGrew and Harris were very in- 
timate about the time of the date of the note, and that McGrew 
had great confidence in Harris, which continued until !ong after 
the date of the note,” &c. was totally irrelevant, and as- the 
plaintiff’s whole case rested upon remote inferences, was calcu- 
lated greatly to prejudice the jury, and ought not to have been 
allowed. 

4. We might admit that McGrew authorised Harris to pur- 
chase Meaher’s share for him, but this did not authorise him to 
purchase Stewart’s interest afterwards, on his own account. and 
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sign McGrew’s name for it. I contend that it will not do to al- 
low a recovery on such far-fetched presumptions, and it ought 
all to have been excluded, The onus was on the plaintiff, 
and he ought to have overbalanced the plea with more certain 
evidence.—Adams v. Moore, 9: Port. 406—see, also, Brooks 
v. Wilson, 12 Ala. 555; Mauldin v. Br. Bank, 2 Ala. 502. 


Stewart, for the defendant: 

1. All the proof is conducive to establish the fact sought 
to be established, and consists of facts and circumstances 
all connected with the very transaction, and the surround- 
ing circumstances, from which inferences can be drawn.—- 
Proof is made by information of witnesses who have know!l- 
edge of the fact—or by means of inferences or conclusions 
drawn from other facts connected with the principal fact.—1 
Starkie’s Ev. 14. Presumptions are admitted and may be drawn 
by proof of motives shown, influencing the party—facts may be 
thus presumed and infered.—1 Starkie’s Ey. 51. Facts may 
also be infered by showing the conduct of parties in relation to 
particular subjects.— 1 Starkie’s Ev. 53-4. The course of deal- 
ing of an individual may be shown to establish a particular fact 
and raise the inference.—1 Starkie’s Ev. 54-5. The surrownd- 
ing facts and circumstances are admissible, which may afford 
fair inferences.—1 Starkie’s Ev. 56-7. Circumstances which 
exclude any other supposttion than the fact alleged are admissi- 
ble-——1 Starkie’s Ev. 58. Conformity with collateral circum- 
stances may be shown to raise presumptions.—1 Starkie’s Ev. 
493. Coincidences may be received to show the probable truth. 
1 Starkie’s Ev. 504-5-7. As to presumptions arising from proof 
of circumstances, see 3 Starkie’s Ev. 1234-1253. 

2. As to the position taken, that the witness stated mat- 
ter of law, instead of fact, this is a new position taken here and 
not specified in the court below. «It is clear that a witness can- 
not be allowed to decide questions of law. But when the wit- 
ness is on the stand open to be questioned by either party, the 
objection does not apply. A witness is allowed to stvte a fact. If 
the opposite party wishes to know how he derives his informa- 
tion, either from his own knowledge or from information, he 
rust ask the question. When the witness states a thing com- 
pounded of law and fact, the knowledge and means of know!l- 
edge must be looked to by any one disposed to inquire.” 
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The case cited by the plaintiff in error, in 9 Ala. 250-1, 
shows that the inquiry must be pressed before the witness him- 
self, before it can be raised on error. With this construction 
the rule can be properly applied and maintained. The party 
can obtain the full benefit of it, and no injury be done—other- 
wise cases will be tortured in every way and this point become 
a very prominent one, to be made before this court—and always - 
aside from the merits. 


PARSONS, J.—There was no error in admitting the testi- 
mony objected to. It is true that the question, whether a part- 
nership existed between two or more, is, after the facts are as-_ 
certained, a question of law, but we think that a witness who 
knows the fact may nevertheless be permitted to say that they 
are partners. ‘The other party can, however, interrogate him 
as to the sources of his knowledge, and if it be found that his’ 
statement is opinion merely, it may then be rejected. But one, 
who knows that a partnership does exist, may say so, in so 
many words, and his testimony cannot be rejected on the ground 
that he is stating a legal conclusion, or giving his opinion merely. 
There is nothing in the case of Anderson v. Snow & Co. that 
is opposed to what we have here said, but on the contrary, we 
think, that case corroborates the view we have taken.—-See 9 
Ala. 247. 

Nor can we say that the court erred in permitting the witness 
to state, that McGrew and Harris were very intimate about the 
time the note was executed. Had there been no other evi- 
dence of a partnership, this evidence might have been rejected, 
but as it was shown that Harris had signed another note in the 
name of McGrew & Harris, before the execution of the note in 
question, the validity of which McGrew acknowledged, and con- 
tinued his intimacy with Harris afterwards, we cannot say that 
the court erred in admitting the evidence of this intimacy; it 
may have been a slight circumstance, but nevertheless was ad- 
missible. 

Let the judgment be affirmed. 

* 
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1. A penalty given by statute, although incurred before, cannot be recover- 
ed after the repeal of the statute, unless provision is made in the repeal- 
ing act saving the right to do so. 

2. The act of 1819, so far as it imposes a penalty on sheriffs for failing to 
return executions placed in their hands, is repealed by the act of the 3d 
March 1848, and the penalty imposed by the former act, though incurred 
befure its repeal, can no longer be recovered. 


Error to the Circuit Court of Mobile. Tried before the Hon. 
John Bragg. 


Taytor, for the plaintiffs in error: 

1. The third section of the act of 1848, Pamph. p. 95., re- 
peals the act of 1819, under which this motion is made, and the 
case stands as if there had been no penalty for the default at the 
time it was. committed.—1 Stew. 347, 506; S Por. 434; 9 N. 
Hamp. 59; 3 J. J. Marsh. 594; 1 Hill 324; 5 Pick. 168; 
Dwarris on Statutes 693. If the statute was repealed, then the 
motion was at an end.—Pope v. Lewis, 4 Ala. 487. The plain- 
tiff below cannot recover the original penalty because tke statute 
is repealed, and he cannot recover according to the statute of 
1848, because the act was done before the statute was passed. 
It is said by defendant that the statute of 1848 has reference only 
to subsequent defaults, as it commences hereafter, &c. Now it 
will be seen that all statutes for allowing fines and penalties be- 
gin thus, but they nevertheless have the effect of repealing. 


W. G. Jongs, for the defendant. 


DARGAN, C. J.—This was a motion against Broughton, 
as sheriff of Monroe, and his securities, made under the act of 
1819, to recover the amount of an execution, issued from the 
Circuit Court of Mobile, in favor of the Bank, against Samuel} 
Bussey and others, which, it is alleged, the Sheriff failed to re- 
turn within the time prescribed by law. An issue of fact was 
made up and submitted to a jury, who returned a verdict in fa- 
vor of the plaintiff, upon which the court rendered judgment 
against the defendants for the amount of the execution and in- 
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terest thereon. There are several assignments of error, but we 
deem it unnecessary to examine more than one question present- 
ed by them. It is contended by the plaintiff in error, that the 
act of 1819, so far as it fixes a penalty on sheriffs for failing to 
return an execution, is repealed by the act of the 3d of March 
1848, and consequently no recovery can be had under the act of 
1819, although the penalty was incurred and the proceedings 
commenced for its recovery before the passage of the repealing 
act. It cannot be doubted but that the Legislature may, in its 
discretion, repeal any penal law, and it is equally clear that after 
the law giving the penalty is repealed, no judgment can be ren- 
dered, by which the penalty can be recovered, although it might 
have been incurred during the existence of the law, unless some 
provision is made by the repealing act, saving the right to recover 
the penalty which had been incurred before the repeal.—Pope 
v. Lewis, 4 Ala. 487, and cases there cited; The State v. The 
Tombeckbee Bank, 1 Stew. 347. It is then necessary only to as- 
certain whether the act of 1845 repeals the, act of 1819, without 
saving the right to recover penalties given by this act- The first 
section of the act of 1848, gives the penalty of twenty per cent. 
on the amount of an execution, placed in the hands of a sheriff 
after its passage, and which he fails to return according to law; 
the second section provides that a sheriff may return an execu- 
tion to the county from which it issued by mail; and the third sec- 
tion repeals all laws. in contravention of this act. It is too man- 
ifest to admit of doubt that the act of 1819, so far as it fixes a 
penalty on sheriffs for failing to return an execution, is repealed 
by the act of 1848. The last section in express words repeals 
all laws in contravention with its provisions, and the act of 1819 
is in direct opposition to the act of 1848. ‘The former is there- 
fore repealed by the latter, without saving the right to recover 
the penalties that had been incurred before its repeal, and conse- 
quently such penalties cannot be now recovered. Let the judg- 
ment be reversed. 























WILLIAMSON & ARRINGTON vs. HOWELL er at. 


1. A conversion of property by two gives the owner a jvint cause of action 
against them, within the meaning of the statute of 1807, and if they live 
in different counties, he may eue both in the county in which either re- 
sides. 


Error to the Circuit Court of Mobile. Tried before the Hon. 
John Bragg. 


Stewart, for the plaintiffs in error: 

The general law requires that parties shall be sued in the coun- 
ties of their residence. This is our general policy. 

The special act relates to actions ex contractu—necessity re- 
quired that act in such cases, because on joint contracts, separate 
actions could not be sustained. The construction must be given 
in view of what the evil was, which sought to be remedied. 

If branch writs are allowed in torts, the door is opened to 
the greatest abuse and fraud on the jurisdiction of the courts. 
The names of parties will be included in-writs so as to make a 
party answer where the plaintiff pleases. 


Buiownt, for the defendants. 

The branch writ, issued to Wilcox county, to defendant 
Williamson, was authorised by statute—Clay’s Dig. 322, § 
59, 342, §§ 162-3; De Forest et al. v Elkins, 2 Ala. 50. 

. Joint contracts, and all joint torts, are joint causes of action. 

St. John v. O’Connell, 7 Por. 474; Strickland v. Barrett, 20 

Pickering 417; Chamberlain v. Shaw, 18 Pickering, 278; White 
vy. Dewan, 2 N. Hamp. 546. 

In actions ex contractu, as well as ex delicto, whether by or 
against partners, plaintiff must allege-all the causes of action to 
be joint.—2 Saunders P]. & Ev. 703. 


PARSONS, J.—But one of the assignments of error is now 
insisted on. The action was brought in the Circuit Court of 
Mobile county, against Joseph Arrington and Benjamin William- 
son. It is an action of trover, brought to recover damages for 
the conversion of a negro belonging to the plaintiffs by the de- 
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fendants below jointly. It appears by the writ that Arrington 
resided in Mobile county, and that a branch writ was sent to be 
served on Williamson in Wilcox county, both of the writs being 
for one and the same cause of action and so endorsed. William- 
son moved the Circuit Court to quash the writ, because that 
court, as was supposed, had no jurisdiction of him, for the reason 
that he did not reside in Mobile county. The motion was over- 
ruled, and that is now assigned as error. The question is wheth- 
er both of the defendants could be sued jointly in Mobile county 
by means of a branch writ, for a conversion by them jointly, 
when only one of them resided there, the other residing in Wil- 
cox. This must depend upon the statute. The act of 1807, 
Clay’s Dig. 322, § 59, begins with a preamble, in which it is de- 
clared that joint obligors aud other persons, against whom a 


joint cause of action might exist, frequently resided in different 


districts or counties, so that the same process could not reach 
both or all of such persons, whereby parties having just demands 
were greatly delayed in prosecuting the same, and for remedy 
thereof it was enacted ‘that when any such joint cause of action 
shall exist,” the plaintiff might sue out two or more writs to the 
different counties, where such defendants or parties jointly 
chargeable might be found, and the sheriff was to execute the 
process and return it to the court from which it issued; the writs 
so issued and returned to be filed together and operate as one. 

We think that a joint cause of action, within the meaning of 
the statute, did exist against Arrington and Williamson, accord- 
ing to what appears by the writ and branch writ; and consequent- 
ly, we think, that both might be sued in Mobile county, where one 
of them resided. It is difficult to suppose that the Legislature 
intended to subject joint contractors to the provisions of this 
statute, but to exempt joint wrong doers. If the cause of action 
is joint, the statute applies, as we think, and it makes no differ- 
ence if the parties might also be sued severally. The language 
is ‘joint obligors and other persons, against whom a joint cause 
of action may exist.” Within the meaning of the statute, a joint 
cause of action exists against all persons, who may be sued joint- 
ly; for if they may be sued severally also, yet as they may be 
sued jointly, it proves that a joint cause of action existed. This 
construction advances the remedy intended, and it is authorised 
by the language of the statute. In general there is no distinc- 
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tion under the statutes, between actions ex conlractu and ex de- 
licto, as it respects the place of suing.—De Forest et al. vy. E!- 
kins, 2 Ala. 50. In either, the plaintiff may, in general, sue in 
any county in which one or more of the defendants may reside, 
aud if the suit is founded on a joint cause of action, he may have 
a branch writ to other counties to bring in other defendants. 
By the act of 1818, Clay’s Dig. 323, § 61, every joint bond, 
&c., is to have the effect of a joint and several bond, &c., and 
the parties may be sued jointly or severally. Since that act 
there have been very few exclusively joint causes of action in this 
State. But it has been the practice all the time to issue branch 
writs, in suits upon bonds, &c., which were joint at the common 
law, but joint and several under our statute. ‘The general prac- 
tice bas been to issue branch writs, when necessary, in al! actions 
founded on joint and several bonds, notes, &c., and this shows 
the general construction, which has prevailed for many years, and 
it is a construction, which is inconsistent with the idea that the 
branch writ cannot be used, except when the cause of action is 
joint only. Let the judgment be affirmed. 


MARSHALL vs. BETNER. 


1. A plea to an action for wrongfully and vexatiously suing out.an attach- 
ment, which avers that the attachment “was not sued out wrongfully, 
maliciously, er vexativusly, or without reasonable or probable cause,’ 
presents a.substantial defence to the action, and is not demurrable. 

2. A declaration in case for wrongfully and vexatiously suing out an attach- 
ment before a justice of the peace in Mississippi, which does not show 
that such justice had authority by the laws of that State to issue attach- 
ments, and which contains no averment connecting the defendant with 
the levy thereof, d:scloses no ground of action, and is bad on demurrer. 

3. Where an error has been committed against the plaintiff by the court 
below, this court will not refuse to reverse, and thus deprive him of the 
privilege of amending, because his declaration, to which a denturrer was 

improperly overruled, fails to show a good cause of action. 
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4. In cases where malice is the gist of the action, and vindictive damages 

' recoverable, fees paid to counsel in def nding against the wrongful act 
of the defendant, if reasonable and necessarily incurred, may be proved 
and considered. by the jury in the assessment of damages. 

. A judgment for the defendant in attachment does not estop the plaintiff, 
when sued fur wrongfully and vexatiously suing it out, from proving that 
the debt, upon which the attachment issued, was actually due. Such 
evidence is admissible to show probable cause, and repel the presumption 
of malice. 


j 


on 


Error to the County Court of Dallas. 


‘GayLe, for the plaintiff in error: 

1. The court should have sustained the demurrers to the 3d 
and 5th pleas. These pleas are double. 

2. In any action on the case it is only necessary for the 
plaintiff to allege and prove the consequential damage, and the 
facts, or conduct of the defendant, out of which it grew. If any 
law justifies the conduct of the defendant, he must show it. The 
defendant is liable by the common law for the damages sustained 
by the plaintiff, in consequence of the wrongful seizure of his 
property under the attachment, and if there is any law of Mis- 
sissippi, exempting him from the common law rule, it is for 
him to plead and prove it. 

3. The court should not have excluded the evidence show- 
ing the expenses incurred in counsel fees in defending against 
the attachment.— Weaver v. Puryear et al., at the last term. 

4. The court should not have excluded the testimony of 
Patton and James, which went to show the injury sustained by 
the plaintiff in the sacrifice of his goods and loss of his credit 
and business. The action is for wrongfully, vexatiously and 
maliciously suing out the attachment, and vindictive damages 
are recoverable.——Kirksey v. Jones, 7 Ala. 622. 

5. The court should have excluded the evidence of indebt- 
edness by the plaintiff to the defendant, at the time the attach- 
ment was sued out. The judgment in favor of the defendant 
in the attachment is conclusive, and estops the plaintiff in that 
suit (the defendant in this) from proving such indebtedness.— 
Kirksey v. Jones, 10 Ala. $39. 


Laps ey, for the defendant: 
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1. It is contended for the defendant in error, that the decla- 
ration contains no cause of action, and therefore it is immaterial 
to the plaintiff what may have been the ruling of the court be- 
low, as he cannot be thereby injured. It is no where alleged 
that any unlawful act was done by this defendant. From aught 
that appears, all that was done by this defendant was fully jus- 
tified by the laws of Mississippi. But it may be said, this is a 
common law action, and that in the absence of any evidence 
showing the statutory law of Mississippi, it will be infered that 
the common law prevails there, and that the proceedings were 
under that law. ‘This ground is liable to several objections. 
In the first place, no such proceeding as is stated in the decla- 
ration is recognised or authorised by common law; the writ of 
attachment would be a mere nullity, and would be no authority 
to the sheriff or any one else to intermeddle with the goods of 
the plaintiff, and the sheriff acting under it would be a mere 
trespasser, without any pretence of authority. The declaration 
does not allege that the defendant did anything more than to 
make affidavit, give.bond, and cause attachment to be sued out. 
This, for aught that appears, was a perfectly harmless act, and 
so far as appears from the declaration, the defendant’s action 
here ceased. Ifthe views taken above are correct, as seems tu 
me clear, then it is needless to look further into the case. Judg- 
ment was, in any event, properly rendered for defendant. 

2. The evidence was-properly excluded. At best, what the 
witness James states about the damage done to plaintiff’s busi- 
ness was a mere opinion. Besides, the declaration contains no 
averments of special damage, to let in such testimony; and if it 
did, such loose declarations were calculated rather to mislead 
the jury than bring them to any correct conclusion.— Donnell 
v. Jones & Co., 13 Ala. 490. This likewise applies to all the 
other assignments of error for excluding testimony offered by 
plaintiff. 

3. If the judgment was procured by fraud, as contended, in- 
quiry was not precluded. ‘The judgment was brought directly 
in issue, and if it could be shown that it was procured by fraud, 
such proof was, to say the least, allowable in mitigation of dam- 
ages, to show the absence of malice—that the defendant be- 
lieved, or had a right to believe, that the plaintiff was indebted, 
as shown by his own admission, just before the attachment was 
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sued out. The same remarks apply to all the other testimony 
which was admitted against the objection of the plaintiff. 


CHILTON, J.—This was an action on the case for wrong- 
fully and vexatiously suing out an attachment in the county of 
Itawamba, in the State of Mississippi, by the defendant in error, 
who was also the defendant below, against the plaintiff. 

The defendant below demurred to the declaration, but the 
demurrer was overruled. He then pleaded six several pleas, 
to four of which a demurrer was interposed by the plaintiff. The 
court sustained the demurrer to two of: them and overruled it as 
to the other two. The pleas held good are as follows: **Third: 
that the said attachment, for the alleged wrongful, malicious, 
and vexatious suing out of which this action was brought, was 
not sued out wrongfully, maliciously, or vexatiously, and was 
not sued out without reasonable or probable cause.” The fifth 
plea: ‘that said attachment, mentioned in the said _plaintiff’s 
declaration was not vexatiously, or maliciously, nor without 
probable cause sued out.” 

1. The first two assignments of error present for our consid- 
eration the sufficiency of these pleas. ° The plaintiff in error in- 
sists that they are bad for duplicity, but if they are liable to this 
objection, it could only be taken by special demurrur, which is 
not allowed in this State-—Stiles v. Lacy, 7 Ala. 17. They 
present however, a substantial defence to the action, and were 
therefore properly sustained. 

2. Before going more at large into the consideration of the 
numerous questions presented by this record, it is proper to no- 
tice an objection raised by the defendant in error, which, if his 
position be correct, will render any inquiry into the errors as- 
signed unnecessary. It is insisted by him that the declaration 
to which he demurred contains no ground of action, and that 
however many errors may have intervened, this court should 
not reverse, for the reason that the plaintiff has not been injured. 
We have looked into the declaration, and feel constrained to hold 
that both counts are fatally defective. Conceding that this is an 
action based upon the common law right to recover for the in- 
jury sustained in consequence of the wrongful, malicious, and 
vexatious use of the process of the courts of Mississippi, and 
further conceding that the common law must be presumed to be 
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in force in that State, no statute having been produced in any 
way affecting this action, yet the declaration is fatally defective 
in failing to connect the defendant below with the issuance or ex- 
ecution of any process known to the common law, in conse- 
quence of the issuance or execution of which the injury com- 
plained of accrued. It is avered that he caused and procured 
to be sued out, wrongfully, maliciously, &c., an attachment 
against the plaintiff, which attachment was issued by one Gai- 
ther, an acting justice of the peace for Itawamba county, in the 
State of Mississippi, and that afterwards the said writ of attach- 
ment was placed in the hands of one James, then sheriff of said 
county, &c. Now assuming the common law to be in force in 
that State, the writ of attachment, as a summary process used by 
us for the collection of debts, being unknown to the common 
law, and the justice of the peace having by that law no civil ju- 
risdiction, the process issued by him, as described in the decla- 
ration, was no more than so much waste paper. The sheriff, by 
the common law, would have been a trespasser, had he executed 
it by a seizure of the property in obedience to its mandate. But 
the declaration not only fails to show any valid process, the abuse 
of which by the defendant is sought to be made the foundation 
of this action, but it fails to show that he delivered the writ, or 
caused it to be delivered to the sheriff, or that he in any way 
participated in the proceedings which were had under it subse- 
quently to suing it out. Tested then by the rules of the common 
law, it is very clear, that inasmuch as the defendant below is not 
connected by any averment with the trespass which the sheriff 
committed, the declaration cannot be supported. 

3. But ifthe court had sustained the demurrer to the declaration 
the judgment would have been respondeas ouster. ‘The plaintiff 
could then have amended his declaration, and have avered the 
authority, in virtue of which such process as was charged to have 
been issued by the justice was awarded, &c. Is it the correct 
practice, when the verdict is for the defendant, to refuse to re- 
verse, for the reason that a demurrer was taken to the declaration 
by the defendant and improperly overruled? We think not. If 
the entire record affirmatively show that the plaintiff never can 
recover, and the matter whicl renders a recovery impracticable 
is obvious and undisputed, the court will not reverse for other 
errors, since it would do an useless thing.—Brock ét al. v. Young, 
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4 Ala.584. The case of Caruthers & Kinkle v. Mardis, adm’r, 
3 Ala. 599, is in principle similar to the one before us, where the 
court reversed and remanded. We must then look further into 
the record. 

4. It is, however, unnecessary to examine critically each of 
the other errors assigned. The law which applies to most of 
them will be found settled in the cases of Donnel v. Jones, 13 
Ala. 490, and 17 ib. It is very clear that much of the tes- 
timony. offered was matter of opinion merely, the witnesses 
stating no facts which would enable the jury to form a correct 
conclusion for themselves. Such are the opinions or conclu- 
sions deposed to in respect to the damage and the sacrifice sus- 
tained by the plaintiff, in consequence of the attachment, and of 
forced sales under it. Such testimony was properly rejected ; 
but it is equally clear that a portion of the testimony excluded 
by the County Court was proper, and ought to have been ad- 
mitted. The proof made by several of the witnesses of expen- 
ses incurred in defending against the attachment should have 
been allowed. The witnesses, James and Cothan, both state 
certain sums thus expended. 

In cases where malice is the gist of the action and vindictive 
damages recoverable, the fees paid to counsel for defending the 
original suit, if reasonable and necessarily incurred, may be 
proven and taken into consideration by the jury in the assess- 
ment of damages. I am aware there is some conflict of autho- 
rity on this point, but I can readily perceive the justice and 
good sense of the rule which requires a party, who wantonly 
and maliciously abuses the process of the court, or sues out an 
attachment for the purpose of vexing and harrassing the defend- 
ant without probable cause therefor, to make good his losses 
and to furnish complete reparation and indemnity for the injury 
his malice has occasioned.—See Sedgw. on Dam. 99, and notes. 
The case of Sandback v. Thomas, 1 Stark. 306, asserts this 
principle, and although the English courts have refused to fol- 
low it, they have uniformly, in some cases directly, and in others 
indirectly, admitted its correctness. The King’s Bench had, how- 
ever, decided otherwise, and the point was considered res adju- 
dicata.—Grace v. Morgan, 2 Bing.(N.C.) 534. But in the case, 
of Hadden v. Mills, 4C. & P. 486; (S. C. 19 Eng. C. L. R. 
437,) which is a case almost identical in its main features with 
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the one at bar, Tindal, C. J., told the jury that if they found 
for the plaintiff, they might, in estimating the damages, give him 
the extra cost not allowed in taxation, and some moderate com- 
pensation for the trouble and anxiety occasioned by the action. 

5. The counsel for the plaintiff insists that the effect of the 
judgment in the attachment cause is to estop the defendant in 
this suit, and operates so as to preclude him from introducing 
evidence to show that there was an indebtedness. We do not 
assent to this proposition. He may show there was probable 
cause, and to this énd may introduce his notes and prove the 
promise of the defendant in the original suit to pay the demand, 
as deposed to by Cummings. The judgment of acquittal may 
have been obtained on various grounds, and in this suit does 
not preclude the defendant from going into all the proof show- 
ing the causes which existed for suing out the attachment, and 
explanatory of his conduct and motives as showing an absence 
of malice. The case of Hadden y. Mills, supra, is in point. 
That was an action for arresting and holding the party to bail, 
without reasonable or probable cause. The suit was upon a 
bill for £50, and the defendant had judgment. ‘Tindal, C. J., 
said, ‘* The judgment alone would not be sufficient. I think 
that what was admissible in an action on the bill, is admissible 
also in the present action.” It is very clear that if the plaintiff 
would be entitled to go into such proof, the defendant might 
also do it, otherwise he could not explain or rebut the proof 
adduced against him.—See, also, McMahan v. Armstrong, 2 
S. & P. 151; White v. Wiley, 17 Ala. 169. In Jones v. Kirk- 
sey, 10 Ala. $39, the plaintiff in the original suit had obtained a 
judgment for the whole of the demand sued upon, and it was 
held that it was not competent for the other party to show in an 
action for wrongfully, &c. suing out the attachment, that the 
amount recovered was for usury. In other words, the court 
say the judgment, which ascertains the demand, is conclusive 
evidence of probable cause, until it is reversed or vacated. But 
in the case before us the judgment ascertains nothing, save that 
the defendant shall be discharged from the suit and recover his 
costs, &c. The question in this case is not whether a demand 
shall be recovered, upon which a jury has heretofore passed, and 
the court upon their verdict has considered, shall not be re- 
covered ; it is, whether the plaintiff in the original suit had 
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reasonable or probuble cause for instituting the proceeding, and 
if he had not, whether he was influenced by malice. Any evi- 
dence then, which goes to establish the existence of the demand 
at the time the attachment was issued, tends to prove probable 
cause, and to rebut the presumption of malice, which would 
arise from the discharge of the defendant in the attachment suit. 
When probable cause has been affirmatively established by the 
judgment, as in Jones v. Kirksey, the question as to malice 
does not arise. These views, without a particular application 
of them by us to each portion of the testimony, will be suffi- 
cient to direct the further progress of this cause. 

Let the judgment be reversed and the cause.remanded. 




















INDEX. 


OS ae oeo 


ABATEMENT. 


lL. Humphreys and Humphrey are not the same names either in spelling 
or sound, and it is good matter in abatement that the defendant is de- 
clared: against by the former, when his true sur-name is the latter.— 


Humphrey v. Whitten, 30 
2. A plea in abatement, which sets up new matter, should conclude with 
a verification, and where it fails to do so, is fatally defective. Ib. 


3. In this State, defects in pleas in abatement are reached as at common 
law by general demurrer. The statute abolishing special demurrers has 
no application to such pleass Ib. 

4. The variance between the names Edmundson and Edmindson is too 
imperceptible to support a plea in abatement.— Edmundson v. State, 179 

5. The law knows of but one Christian name. The insertion or omission 
of a middle name is therefore immaterial, and may be disregarded. Jb. 

6. The pendency of a suit for the same cause of action in a cvurt having 
no jurisdiction is not sufficient to abate a subsequent suit instituted in a 
court that has the rightful jurisdiction.— Rood y. Eslara, 450 


ACTION. 

1. A writ of error bond witbout security does not operate as a supersedeas 
of the judgment, and im taking such bond the clerk commits no such 
breach of duty as will support an action against him.—Wiiliams y. 
Hart, ° 102 

2. If an executor or administrator lends the money or choses in action of 
the estate, without authority to do so, it is a conversion for which he 
becomes personally liable, and he may in such case sue on the contract 
in his own name, notwithstanding he has resigned or been renroved from 
the administration, unless it be shown that he has in some way been dis- 
charged from the liability thus incurred.— Tomkies et al. v. Reynolds, 109 

3. A sheriff who, after a seizure under attachmont of the goods of the de- 
fendant, wrongfully releases the levy and abandons their custody, is 
-guilty of a malfeasance for which an action willie in favor of the plain- 
tiff. — Griffin v. Isbell, . 184 

4. If a bailee, asserting no title in himself, in good faith restores the pro- 
perty to the bailor in accordance with the express or impliedterms of 
the bailment, before he is notified that the true owner will look to him 
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ACTION—continvep. 
for it, no action can be maintained against him either for the property 
or its value,—Nelson v. Iverson, 216 


5. An administratrix, who has been wrongfully dispossessed of slaves be- 
longing to the estate, may maintain an action of detinue for them in her 
individual name.— Walker v. Lauderdale, 359 

6. A deputy sheriff is not liable to a plaintiff in attachment for failing to 
require sufficient security on the replevy bond taken by him for goods 
seized under the attachment.— Pond v. Vanderveer, 426 

7. A deputy clerk in this State is liable to his principal alone for a default 
committed, whilst acting within the scope of his duties and in the name 
of the principal.—Snedicor v. Davis, 472 

$. Where assets of the estate have been fraudulently disposed of by the 
administrator in chief without consideration, an administrator de bonis 
non, if they can be identified, may recover them in an action at law.— 
Swink’s Adm’r v. Snodgrass, 653 

9. A conversion of property by two gives the owner a joint cause of action 
against them, within the meaning of the statute of 1807, and if they live 
in different counties, he may sue both in the county in which either re- 
sides.— Williamson & Arrington v. Huwell et al. 830 


ADMIRALTY JURISDICTION. 

1. Under the 41st rule of practice in the courts of the United States in 
causes of admiralty and maritime jurisdiction on the instance side 
of the court, the marshal in the sale of property condemned acts im- 
mediately under the decree and order of the court.—Smith, Dubney & 
€o. et al. v. Armistead, 282 


ADVERSE POSSESSION. 

}. Fhe possession of a vendee under a bond for titles is not adverse to his 
vendor, and cannot prevent the lien of a judgment, rendered against the 
latter during its continuance, from attaching to the land —Selle:s & 
Cook v. Hayes, 749 


AFFIRMANCE ON CERTIFICATE. 

1. A certificate, which omits te show the time at which the writ of error 
issued and the term to whieh it is returnable, is insufficient to authorise 
an affirmance of the judgment.— Tardy v. Murry & Durand, Ex’rs, 585 

2. If a writ of error be not returned to the term to which it issued, but is 
abandoned, by the party afterwards suing out a new one returnable to 
a subsequent term, it becomes a nullity, and a certificate issued on it, 
pending the second writ, will not authorise an affirmance of the judg- 
ment. db. 


ALTERNATION OF JUDGES. 
See ConstrrutionaL Law, 2, 
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AMENDMENT. 

1, M. and others as his securities executed a forthcoming bond payable 
to Jacub A. Tuberncy, conditioned to pay to the sheriff the amount of 
an execution in his hands in favor of Jacob A. Flournoy, or to deliver 
to him certain property on which it had been levied: Held— 

2. That the bond is not amendable without the consent of the obligors. 


Fvournoy v. Mims et als. 36 
2. A record cannot be amended by proof of matters dehors the record.— 
Kitchen v. Moye et al. 143 


APPEALS FROM JUSTICES. 

1. On an appeal frum a justice of the peace to the Circuit Court, the amount 
of the recovery before the justice, and not the amount claimed, must be 
looked to to determine the question of jurisdiction.—Rose v. Thomp- 
son, 628 

2. If the statement or declaration filed in the Circuit Court shows the want 
of jurisdiction; the defendant should demur, A plea to the merits is a 
waiver of the objection. 1b. 


APPROPRIATION OF PAYMENTS. 

1. Where a collector of taxes holds the office for two successive years, and 
gives bonds with different securities, the treasurer cannot, even with the 
concurrence of the collector, appropriate money, which he knows has 
been collected on the assessment of one year, to the discharge of a bal- 
ance due on the other, without the assent of the sureties, whose rights 
are to be prejudiced. Such a case presents an exception to the general 
rule applicable to the appropriation of payments.— Boring et al. v. Wil- 
liams, T'reas’r, 510 


ARBITRATION AND AWARD. 

1. Attornies at law may submit matters in litigation in a cause, in which 
they are engaged, to arbitration, and consent of record that the award 
be made the judgment of the court.— Beverly et als. v. Stephens, 701 


ASSIGNMENT—DEED OF. 

1, A deed of assignment by an insolvent debtor, which provides that the 
prefered creditors are not to enjoy its benefits, unless they accept of its 
provisiuns in full satisfaction of their debts, and that if any of them re- 
fuse to accept, they shall be excluded, and the pro ruta share, to which 
they would have been entitled, had they accepted, shall be paid to ano- 
ther specified creditor, and which makes no provision as to the dispo- 
sition of any surplus that may remain, in the event all the prefered cred- 
itors should refuse to accept, after paying the debt of the residuary 
creditor, is fraudulent and vuid on its face.—Wes!, Oliver § Co. v. 
Snodgrass, 549 

2. Where a deed of assignment is beneficial to creditors, their aseent will be 

presumed.— The Governor, use Sc. v. Campbell et als. 566 
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ASSIGN MEN T—conrinveEp. 
3. A deed of assignment for the benefit of creditors is not vitiated by the 
fraudulent intent of the grantor alone. Ib. 
4. The validity of a deed of assignment for the benefit of creditors cannot 
be affected by the subsequent unautiforised acts or admissions of the 
grantor, nor of the trustees, when they have no beneficial interest in the 
property. Ib. 
5. The omission in a deed of assignment to specify the property assigned 
does not render it fraudulent on its face, but is a circumstance merely 
to be weighed by the jury in determining the question of fraudulent 
intent.— Brown, Trustee, v. Lyon § O° Neal, “ 659 
6. Where the deed of assignment makes the prefered creditors parties, but 
does not require them to execute it, their assent will be presumed, if the 
deed is beneficial to them and imposes no restriction upon their rights. 7b. 
7. A deed of assignment, which devotes the property unconditionally to 
the payment of debis of the prefered ereditors, is complete and executed 
as to them immediately upon its delivery, notwithstanding it requires 
the rest of the grantor’s creditors to ex@@ute it within six months as a 
condition to their participation in the residue. Ib. 
8. A deed of assignment, appropriating the property unecnditionally to 
the payment of certain prefered creditors, and the residue, pari passu, 
to all other creditors who shall within six months execute the decd, is 
not vitiated by the implied reservation uf such residue to the grantor, in 
the event the latter class of creditors should fail or refuse to ecu ply with 
the condition prescribed. Tb. 


ASSUMPSIT. 

2. The owner of a slave cannot maintain assumpsit for the value of its 
services against one, who has converted it, but who has neither sold it, 
nor received money for its labor.—Crow v. Boyd's Administrators, 51 

2. One tenant in common may maintain assumpsit against the other to re- 
cover contribution for services, rendered by the former in and about 
their common business, in pursuance of a contract or agreement between 

- them for such servizes.—Strother’s Adm'r v. Butler, 73 

3. If one convert the chattel of another by selling it, assumpsit money had 
and received will lie; but a mere conversion, without a sale of the chat- 
tel, will not authorise the owner to treat it as sold, and maintain as- 
sumpsit for its value. , ‘Id. 


ATTACHMENT. 

1. The lien and remedy by attachment given by the statute to landlords 
depend on the existence of the relatiun of landlord and tenant, and con- 
sequently cannot attach upon a crop which the cccupant of the land has 
sold before, but which is not removed from the premises until after the 
creation of the tenancy.—Hadden's Exceutors v. Powell, 314 

2. Where a clam to property levied on under attachment is dismissed for 
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ATTACHMEN T—continvep. 


want of jurisdiction in the court to which it was made returnable, and 
no further steps are taken by the claimant to assert bis rights, the levy 
is sufficient to support a judgment by default against the defendant in 
the attachment.— Campbell vy. Duss, AOL 
See Damacss, 1, 2. 

Lizn, 2. 


ATTORNEYS AT LAW. 
See Arsirration anp Awarp, 1. 


BAILOR AND. BAILEE. 

1. Ifa bailee, asserting no title in himself, in good faith restores the proper- 
ty to the bailor in accordance with the express or implied terms of the 
bailment, before he is notified that the true owner will look to him for 
it, no action can be maintained against him either fur the property or its 
value.— Nelson v. Iverson, 216 


BANK OF A RIVER. 

1. The bank of a river is that space of rising ground above low water mark, 
which is usually covered by high water, and the term, when used to desig- 
nate a precise line, is vague and indefinite —Howard v. Ingersoll, 780 


BANKS. 
See CorrorarTions. 


BANKRUPT AND BANKRUPTCY. 

3. The right of a bankrupt to protect himself against the payment of all 
debts from whic’ he has been discharged is perfect and unqualified; and 
he may therefore supersede and quash an execution issued in a suit, to 
which he had not the legal right to plead his discharge before the judg- 
m2nt was rendered against him.— Ewing v. Peck §& Clark, 33 

2. A set-off bona fide acquired by the maker against the payee of a note, 
before notice of its assignment to a third person, is not defeated by the 
subsequent discharge of the payee as a bankrupt.—Harweil vy. Siec/, 


adm’r, 872 
3, The bankruptey of the maker of a note does not suspend the operation 
of the statute of limitations.—Jb, 372 


See Decps or Trust, 1. 


BASTARDY—PROCEEDINGS IN. 

1, A married woman cannot prefer a complaint under the statute against 
the allezed father of a bastard, of which she has been delivered.—Jud ge 
of the Co. Co. of Limestone vy. Kerr, 328 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 

1. Where the drawees of a bill of exchange absent themselves from their 
place of business and make no provision for its payment, a presentment 
there to their bvok-keeper is a suffivient presentment to charge the 
drawers.— Tse Branch Bank at Decatur y. Hodges, 42 











816 INDEX. 





BILLS OF EXCHANGE, &c.—continveED. 

_ 2. The holder of a bill of exchange does not waive his right of action for 
its non-acceptance by afterwards having it presented and protested for 
non-payment. Ib. 

3. In an action on a promissory note, which bears date on Sunday, it is 
competent to allege and prove that it was in fact executed and delivered 
on a different day.— Aldridge v. Branch Bank at Decatur, 45 

4. If the holder of a promissory note not negotiable in bank is ignorant of 
the residence of the maker and cannot by diligent inquiry ascertain it in 
time to sue to the first court, it is a sufficient excuse for his failure to do 
so, and the endorser will not be discharged.— Lindsay v. Williams, 229 

5. In an action on a promissory note by the payee for the use of a bona fide 
transferree from a prior beneficial holder, the maker cannot set-off a de- 
mand against the latter, although the note was delivered to him and he 
was the res! owner of it at the time of its execution —Sykes, Ex'r §x. v- 
Lewis, use §c-, 261 

6. The delivery of a bond or note to the party in whom resides the benefi- 
cial interest is sufficient, notwithstanding the legal title is vested in an- 
other. Ib. 

7. The principal in a note has no interest in the subject matter of an equi- 
table set-off, which his security, has against the payee.— Moore et al. v. 
Moore et al. 631 

8. The assignee of a promissory note, being allowed by the statute to main- 
tain such suit as the payee could have done, may bring an action of debt 
on it in his own name.— Barclay v. Moore, 634 


BONDS. 

1, Ifa party who has bound himself to execute title to land so soon as 
he can obtain it, neglects for more than two years to make an effort to 
procure the title, it is prima facie a breach of the condition of his bond. 
Garnett y. Yoe, ' 74 

2. The refusal of the vendor to convey the land in accordance with the 
stipulations of his contract, is a breach of the condition of the bond, not- 
withstanding the vendee has not presented him a deed to execute. Jb. 

3. The judgment in an action on a bond for the performance of covenants 
should be for the penalty, with nominal damages and costs. Ib. 

4. Where the name of P., one of several intended sureties, is affixed to 
a bond under an authority which the other sureties have at the time an 
opportunity of examining, and all is done that was contemplated to 
reuder the bond effectual, in the absence of fraud, they cannot claim 
exemption from liability, because the authority is defective and insuffi. 
cient fo bind P.— McClure et als. v. Colclough et als. 89 

5. A bond given in conformity with the statute (Clay’s Dig. 213, 2 62,) for 
the trial of the right of property, binds the security in the event of its 
condemnation for the costs of the trial, although the claim may not have 
been put in for delay.— Robertson, use §c. Vv. Patlerson, 407 
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BONDS—continvrp. 

6. Although the condition of a bond given by a public officer is more spe- 
cific than the statute prescribes, yet if it substantially conforms to the 
requirements of the law and imposes no additional obligation, it will be 
considered good as a statutory bond.—Boring et als. v. Williams, 
Treas’ r, ; 510 
See Cierx, &e. 1. 

County Court, &e. 1. 
Deucrrer, 1. 
Suretizs, 1, 5, 6. 


BOUNDARY LINE BETWEEN GEORGIA AND ALABAMA. 

1. The bank of a river is that space of rising ground above low water mark, 
which is usually covered by high water, and the term, when used to desig- 
nate a precise line, is vague and indefinite.—Howard v. Ingirsol!, 780 

2. Where terms, used in a treaty or compact between States or Natione, 
are vague and indefinite, the nature of the thing to which they relate 
should be looked to to ascertain what was intended, and such construc- 
tion should be placed upon them as will accord with reason, and, with- 
out injury to either, subserve the convenience of both the contracting . 
parties, Ih, 

8. Construing the articles of Cession, entered into on the 24th of April 
1802 between The State of Georgia and The United States, according to 
the intention of the parties, low walter mark on the westside of the 
Chattahoochee river, from the point at which it enters the present State 
of Florida to “the great bend” next above the place where the Uchee 
creek empties into said river, is the line of separation between the States 
of Georgia and Alabama. Ib. 


BRIDGES. 
i. The grant of a license by the commissioners’ court to establish a toll 
bridge is a privilege, in its nature strongly resembling a franchise granted 
by the State, and in general must be governed by the same principles.— 
Harrell & Croft v. Ellsworth, et als. 576 
2. Where the commissioners’ court grants to a party a license to establish 
a toll bridge, on a condition to be performed, and he is in possession of 
the privilege, his right to its enjoyment cannot be called in question by 
an individual, on the ground of his failure to perform the condition. Such 
2 power belongs exclusively to the commissioners’ court. It. 
3. The 5th section of the act of 1839, which provides that no licensed to!! 
bridge or ferry shall be established on the same water-course, within two 
miles, by water, of any toll bridge or ferry already established, was in- 
tended to limit the power of the commissioners’ court, and not to enlarge 
the privilege of wrong-doers. Ib. 
4. Under the proviso to the Ist section of the act of 1839, relative to the 
establishment of toll bridges &c., any person may establish a private 
bridge, but it must be limited to his own use. . Ib. 
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BRIDGES—continvxgp. 

5. A court «f equity will grant a perpetual injunction to restrain the owner 
of a private bridge from permitting travellers &c., sulject to the payment 
of toll at an established bridge, to pass over his bridge, in violation of 
the rights of the proprietor of the estzblished bridge, and deeree to the 
latter a pecuniary recompense fur the lusses thereby sustained. Ib. 


CASE—ACTION ON. 

1. In an action fur wrongfully and vexatiously suing out an ancillary at- 
tachment, a fraudulent assignment, made by the debtor three days after- 
wards, cannot justify the defendant, unless the fraudulent intent on the 
part of the debtor existed at the time the attacl ment issued.— Donnell v. 
Jones. et al. 689 

2. An action to reenver damages for overflowing a mi!] is local, and must 
be instituted in a court of the State in which ‘the property is situated. 
Hxyeard v. Ingerso'l, 780 


CHAMPERTY. 

1, A contract by which an attorney is to collect money for his elient, and 
for his services “to retain on the sums collected twenty per cent. or be 
paid two hundred dollars as he shali elect,” is void for champerty.— [/- 

lint ¥. MeClelland, 206 

2. Where a client gives a note to his attorney for services to be rendered in 
a certain suit, and at the same time executes an instrument by which 
he agrees to allow him one half the damages that may be recovered, the 
note and agreement furm but one contract, and both are champertous 
and void.— Dumas vy. Smih, 305. 


CHANCERY. 

1. A court of chancery will entertain a bill filed for the discovery of as- 
sets, which an administrator has failed to return in his inventery, and 
having junsdiction for that purpose, should go on and close the adminis- 
tration.— Wilson § Wife et als. v. Crook et-al., Adm’ rs, 59 

.2. A court of chancery will not specifically enforce a contract or agreement 
founded in mutual mistake, when it would materially affict the rights 

of the defendant.— James et al. v. The Bank of the Siate of Ala. 69 

. Equity looks rather to the spirit and intention of the parties than to the 
words in which a contract or agreement is expressed, and will give such 
construction to it as is consistent with that intent and the equity of the 
case. Ib. 

4. Where. the jurisdiction of the Orphans’ Court in the grant of adminis- 

tration has rightfully attached, its action is not void, and a court cf 

. chancery cannot, in a collateral proceeding, go behind it for the purpose 

of enquiring whether the lctters were preperly or improperly granted.— 

S.wage, Adm’r, v. Benham Adm’r, et als. 119 

. The interest of the survivor in his deceased partner’s share of real es- 
tate held in the name of the firma, is equitable merely, and one who pur- 
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CHANCERY—continvep. 


chases it under a judzment and execution at law against the survivor, 
acquires no such title as a court of equity will enforce.—Lang’s Heirs 
v. Waring, Survivor, 145 
. When a tenant for life has conveyed the slaves absolutely to different 
persons, who clai:n the entire title and deny that of the remainder-men, 
a court of equity will interpose and secure to them the future enjoyment 


ryy 


of their rights.—Liyde et als. v. Tuylor el als. 270 


oo 


~~ 


. W.S. sold 160 acres of land to J.S and agreed to deliver possession and 
execute title on a certain day upon the payment of the purchase money, 
but before the day arrived W.S. died, whereupon bis widow continued 
to cecupy and cultivate 47 acres of the premises for several years and 
until her dower was assigned her. On a bill filed by J.S. and P. his 
intermediate assignee, against the heirs and administrators of W. S., to 
enjvin the collection of the purchase money, for a specific execution of 
the contract, so far as it could be performed, for an account of rents, and 
for an abatement of the price contracted to be paid, because of the dower 
incumbrance— Hild— 

1. That J. S. cannot be allowed a gross sum as the supposed present 
value of the dower interest, but should be relieved from the payment 
of one-third the value of the land at the time of the contract until the 
death of the dowress, on his securing its ultimate payment, without 
interest, by a lien on the land. 

2. That if the widow occupied and cultivated only that portion of the 
land which was afterwards assigned her as dower, no compensation 
should be allowed the vendee for rent, since the interest on the value 
of such portion would be a set-off against the dower.—Springle’s 
H-irs and Adm’rs v. Shields §& Pauliing, 295 

&. The purchase by an administrator at his own sale, to be valid, must be 

fair and bona fide. If it appear that he purchased the property at Jess 
than its value, bus never accounted for the proceeds, and is insolvent, a 
court of chancery will set aside the sale not only as against him, but as 
against purchasers under him with notice.—MecCarincy et als. vy. Cal- 
houn et al. 301 
9. If a tender be made in the bill of a judgment creditor to redeem the 
lands of his debtor, it is sufficient to authorise a court of equity to decree 
the redemption, although no tender was made before the filing of the bill; 
but in such case should the defendant concede the complainant’s right to 
redeem, the court, in the exercise of a sound discretion, would scarcely 
fail to tax the latter with the costs.—Freeman & Wurren v. Jordan, 500 
10. Where the action of the court is necessary to ascertain what sum is to 
be paid, an offer by the complainant to pay such sum as the chancellor 
may decree, and to. bring the same into court, ix sufficient to entitle bim 
to its aid. Ih. 

11. Where a father, intending to provide a support and maintenance for 

his daughter, then the wife of an improvident husband, instructs an at- 
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CHANCERY—contisvep. 
torney, so to draft a deed as to secure the property to her sole and sepa- 
rate use, which, however, by mistaka or accident he fails to accomplish, 
@ court of equity will reform the deed as against judgment creditors of 
the husband, who have caused executions to be levied on the property. 





Stone, Trustee, v; Hale ct al. 557 
12, Equity will not impute laches to a party seeking the correction of an 
alleged mistake, until after its discovery. Ib. 


13. Where the trustee named in a deed holds the naked legal title, without 
any beneficial interest in the property, the ccstui gue (rust is the proper 
party to apply to a court of equity for the correction of an alleged mis- 
take in the drawing of the deed; and a bill filed for that purpose by the 
trustee alone, is wanting in equity and should be dismissed. Ib. 

14. A court of equity will grant a perpetual injunction to restrain the 
owner of a private bridge from permitting travellers &c., subject to the 
payment of toll at an established bridge, to pass over his bridge, in vio- 

. lation of the rights of the proprietor of the established bridge, and de- 
cree to the latter a pecuniary recompense for the losses thereby sus- 
tained.— Harrell § Croft v. Ellsworth et als. 576 

15. Where two join in a bill as complainants, both must have an interest 
in the subject matter in controversy, and both be entitled to relief, other- 
wise the bill will be dismissed.— Moore et al. v. Moore et als. 631 

16. A court of equity will interfere and open a stated account between a 
principal and his agent, where it is shown that the former is of a weak 
and confiding mind, and that undue advantage has been taken of him. 
Rembert & Hale, Adm'rs, v. Brown, 667 

17. A court of equity will not relieve against a judgment at law, where the 
relief sought is predicated on a defence equally available at law, unless 
some special ground is shown for its interference.—Fostcr v. The State 
Bank, . 672 

18. Where a party has availed himself in a court of law of a defence, which 
may be properly tried in that court, and failed for want of proof, he can- 
not retry the same matter in a court of equity, without showing some 
special ground for its interference.—Powell v. Stewart et al. 719 

19. Mutual accounts between the parties, if they are not complicated, do 
not furnish a sufficient ground for overhauling a judgment at law,—more 
especially, when they have been submitted to, and passed upon by the 
common law court. Ib. 

20. A court of equity will not relieve against a judgment at law, on the 
ground, that a witnees fur the defendant did not testify on the trial to 
material facts within his knowledge, and as to which he was not exam- 
ined, when, by the exercise of proper diligence, the defendant could have 
ascertained what the witness knew, in reference to the matters in contro- 
versy. Ib. 

21. Where a defendant at law desires a discovery from the plaintiff, he 
should file his bill, or exhibit interrogatories under the statute, whilst 
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CRHANCERY—continvzp. 
the cause is at issue. If without doing so, he takes the chance of success 
in a frial at law, he must abide its jadgment, unless some other special 
ground of relief is shown, authorising a resort to a court of equity. Jb. 
22. The death of the original counsel employed in the defence of a cause, 
and the want of familiarity, on the part of the counsel that succeeds 
him, with the grounds of defence, do not furnish a sufficient reason for 
the interference of a court of equity with the judgment at law. Ib. 
23. Whether the power of compelling the husband, who has married a 
ward of the court, to execute a settlement, would be exercised by the 
courts of chancery, as organised in this State, to the same extent as in 
England—Querg ?—Chambers et als. v. Perry, 726 
24. In such case, the power of the court over the husband is exercised on 
the ground, that the marriage is a contempt, and before the husband can 
be relieved of it, the court will require him to make a proper settlement 
on the wife. , Ib. 
25. The mere circumstance, that the guardian of a female ward derives his 
authority from a court of chancery, eannot reduce toa chose in action 
the ward’s interest in the property in his possession. Ib, 
26. A court of equity will restrain the Orphans’ Court from proceeding in 
the final settlement of an estate, in cases where matters of purely equi- 
table cognizance are to be adjudicated, or where a discovery is neces- 
sary to ascertain facts, which cannot be established otherwise.— Horion, 
Adm’r, y. Moseley, Adm’r, 794 
27. The remedy in equity against the wife, to charge her separate estate 
with the payment of debts contracted by her jointly with her husband, 
is independent of the legal remedy against the husband, and may be re- 
sorted to, although such legal remedy has not been exhausted.— Brad- 
ford §& Wife v. Greenway, Henry & Smith, 797 


CHANCERY PLEADING AND PRACTICE. 

1. If an answer contains a response to any one of the material allegations 
of the bill, it cannot be stricken from the file, but the complainant should 
except to it, if he deems it insufficient—May, Tindall et al. y. Wil- 
liams, 23 

2. Where in closing an administration in chancery, it is found necessary to 
sell the real estate for the payment of debts, the chancellor can order 
them to be sold, as near as may be, in the manner prescribed by statute 
for sales in similar cases under an order of the Orphans Court.— Wilson 
& Wife et als. v. Crook et al., Adn’rs, 59 

3. It is not a good cause to strike an answer from the file, that it omits the 
name of one of the defendants in the title of fhe case, nor that it is in- 
terlined in a material part, unless it appears that the interlineation was 
made after the answer was sworn to, or some other irregularity inter- 
vened.—-McLure et als. vy. Colclough et als. 89 

4. It is not enough that a defendant answers the charges of the bill lite- 
rally ; He must go further and confess or traverse the substance of each. 








852 INDEX. 





CHANCREY PLEADING AND PRACTICE--continvep. 
Bat a general denial of a material allegation, although it might be held in- 
suffi sient, if excepted to, cannot be regarded because of its insufficiency, 
as an admission of the truth of the allegation.—Savage, Adm’ x, v. Ben- 
ham, Adm’r, et als.” 119 
5. Afcer a decree pro confesso, the party in contempt is not entitled to no- 
tice of the filing of interrogatories, nor is it necessary that they should 
remain on file ten days prior to the issuance of a commission.— Ali‘isson 
v. Attkisson, 256 
6. Where a party in a chancery suit proceeds to examine a witness, whom 
he knows to be interested, the deposition cannot be excluded at his in- 
stance on the sole pret e incompetency of the witness.—Lyde et 
Bm v. Taylor et als. a4 270 
. Where i inquiries ‘a8 to: compensation or damages do not involve much 
poten of fuots oF amounts, an issue of quantum damnificatus is not 
necessary, but the usual c¢ is to refer the matter to the register and 
master.—Springle’s 's Heirs ‘and Adm'rs v. Shiclds § Paulling, 295 
8. Where the defendant in a bill which prays for a specific performance, 
or compensation, if it ¢annot be done, is called upon to produce his title 
and fails to do so, it is not error to grant the alternate relief. Tb. 
9. A Court of Chancery should seldom exercise proprio jure its discretion- 
ary power of dismissing a bill for multifariousness, but should it do so, 
and the bill be found liable to that objection, an appellate court cannot 
reverse the decree.—F elder et als. v. Davis et als. 418 
10, After a decree pro conf:sso is regularly entered, the complainant under 
the tenth rule for the regulation of chancery practice, has tke right to 
take testimony ex parte.—Jordan y. Jordan, by next friend, §:. 466 
11. In suits in chancery against non-residents, who have not submitted to 
the jurisdiction of the court, the bond required by the statute must be 
executed, otherwise a deoree against them cannot be sustained.— Row- 
land et al. v. Day, 681 
12. Where, after a bill has’ been amtended, @ commission issues to take the 
answer of a non-resident defendant then in default, and the defendant 
answers generally, without specifying whether it is to the original or 
amended bi], or to both, it will be intended that the answer is to the 
bill in the conditiva in+ which it wa3 at the time the commission issucd, 
and the previous default consequéntly must be considered as cured.— 
Hanson §; Moore v. Patterson et al. 738 
13. Where the record fails to show, either by recitals in the decree or other- 
wise, that publication was made in the mode pointed out in the 40th 
Rule of Chancery Practice, a mere statement in the decree, that publica- 
tion was made “in the terms of the Jaw,” is insufficient to sustain a de- 
cree pro confesso against a non-resident defendant. Ib. 
14. Where the bill alleges that certain judgments, against which it seeks 
relief, have been fully paid off and satisfied by the transfer of land claims 
on acompany ia the State of Texas to the duly authorised agent of the 
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CHANCERY PLEADING AND PRACTICE—continvzp. 
plaintiff, and the answer, admitting the transfer, insists that the agent 
was only authorised to-receive good and valid claims, and that. those 
transfered were not of that character, but were fraudulent, &c., the 
matter thus set up is irresponsive to the allegation aud must be proved. Jb. 
15. 1f a non-resident defendant files his answer and submits to the juris- 
diction of the court, the complainant will not be required to execute a 
refunding bond. Ib. 
16. A bill of discovery is demurrable, if it fail to set forth with sufficient 
certainty the part cular matter, of which the discovery is sought, or to 
show that the answer of the defendant is essential, and that he is capa- 
ble of making the discovery needed.—Horton, Adm’r, v. Moseley, 
Adn'r, j 794 
17. Where the annual proceeds of the separate estate of a married woman 
are insufficient to discharge, within a reasonable time, a debt with which 
such estate is chargeable, the chancellor may properiy decree a sale of 
the property itself. — Bradford & Wife v. Greenway, Henry § Smith, 797 
See Deposirions, 3, 4, 5, 6. 
Evipence, 3. 
INJUNCTION. 
MULTIFARIOUSNESS. 


CHOSE IN ACTION. 

1. Personal property ofa female ward in the possession of her guardian 
is not a chose in action, but property in the possession of the ward, and, 
on‘her marriage, vests, co instanti, in the husband.-—Chambers el als. v. 
Perry, . 726 

2. The fact, that personal property is held by a guardian, in common for 
several wards, does not reduce the interest of each to a chose in action, 
but as to each it is regurded as property in possession. 1b, 

3. The mere circumstance, that the guardian of a female ward derives his 
authority from a court of chancery, cannot reduce to a chose in action 
the ward’s intcrest in the property in his possession. | Ib. 


CLERK AND DEPUTY. 

1. A writ of error bond without security does not operate as a supersedeas 
of the judgment, and in taking such bond, the clerk commits no such 
breach of duty as will support am action against him.— Williams v. 
Hari, 102 

2. A defendant, for the purpose of superseding the judgment against him, 
tendered to the clerk sufficient security. The clerk allowed the bond to 
be signed iu b!ank, with the understanding that he might afterwards fill 
it up, but before it was filled up, the sureties revoked the authority.— 
the clerk, however, under the advice of counsel, proceeded to fill up the 
bond and certified it as a valid bond to the Supreme Court, where the 
judgment was affirmed against the defendant and his sureties, with ten 

per cent. damages. The eurcties thereupon fi'cd o bill against the plain- 
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CLERK AND DEPUTY—continvep. 
tiff and cletk to relieve themselves from the judgment, and obtained a 
decree for a perpetual injunction: Held—That the clerk is liable to the 
plaintiff for the amount of the original judgment, with interes‘, and for 
such necessary costs as the plaintiff i in good faith expended in defending 
against the chancery euit. 1b. 
3. Whether the clerk is liable for the ten per cent. damages to which the 
plaintiff would have been entitled on the affirmance of the judgment io 
the Sapreme Court had the bond been valid—Qurrs? Tb. 
4. A final judgment in favor of a defendant in attachment, unless super- 
ceded by writ of error or appeal, discharges the lien of the attachment, 
and if the sheriff, having sold and retained in his hands the proceeds of 
the goods attached, afterwards and without notice pays them over to the 
defendant, he is not liable, notwithstanding the plaintiff may subse- 
: quently sue out a writ of error, procure a reversal of the judgment, and 
ultimately obtain a judgmentin hia favor.—Sherrod, cl k, v. Davis, sh’ ff, 312 
5. A deputy clerk in this State is liable to his principal alone for a default 
committed, whilst acting within the scope of his duties and in the name 
of his principal.—Snedicor v. Davis, 472 
See Limitation—Srartvrte oF, 3, 4. 
Sorertes, 5, 6. 


COMMISSIONERS’ COURT. 

1. Where by an act of the Legislature it is made lawful for the commis- 
sioners’ court of roads and revenue to impose such tax, in addition to that 
levied fur county purposes, as may be necessary to pay such sum of mo- 
ney as commissioners appointed to contract for the erection of county 
buildings had, in the discharge of that duty, rendered themselves liable 
to pay, the latter have a legal right to require said court to levy and col- 
lect a tax sufficient to discharge any liability that they may have thus 
incurred. The words “it shall be lawful,” whon used in a statute, are 
peremptory, in those cases in which the public or individuals have a right 
de jure, that the powers confered shall be exercised.— Tarver vy. The 
Comm'rs’ Ct. of Tallapoosa, 527 


COMMISSION MERCHANTS. 

1. A charge by a commission merchant of five per cent., in addition to legal 
interest, for accepting dnd advancing the money to pay bills or drafts 
drawn on him by his customers, if intended merely as a fair compensa- 
tion for the risk, trouble, and expense incurred, is not usurious; but 
whether such charge is so intended, or whether it is designed as a cover 
for usury, is a question for the determination of the jury —Brown v. 
Harrison § Robinson, 774 

2. In such case, proof of a custom among commission merchants in the 
place in which the business is conducted, to charge the same rate of 
commission, is admissible to show the implied agreement between the 
parties, and the reasonableness of the charge, as a compensation for the 
tisk, trouble, and expense incurred. Ib. 

















INDEX. 855 





CONSIDERATION. 

1. In a suit against a third person by the grantee in a deed of trust to re- 
cover the property conveyed, it is not necessary to prove the considera- 
tion of the deed, until the defendant has shown that he claims as a pur- 
chaser from or creditor of the grantor.— Pennington v. Woodall, 685 

2. Ifa security in good faith assumes the payment of the debt, on which 
he is liable, it is a valid consideration for a deed of trust executed to him 
by his principal. Ib. 


CONSTITUTIONAL LAW. 

1. A party toa suit is not compelled to employ counsel to conduct it, but 
has the constitutional right to appear in propria persona.—May, Tin- 
dall et al. v. Williams, 23 

2. The proviso to the eighth section of the act of the 14th Dec. 1819, rela- 
tive to the alternation of the Judges of the Circuit Courts, is directory 
merely and does not deprive them of the power to hold successive courts 
in any one or more of the counties of their respective circuits.— Sprad- 
ling § Thomas v. Siate, 440 

3. The provision in the Constitution of the United States, relative to the 
right of trial by jury, is restrictive upon the General Government only, 
and dues not apply to the States of the Union.—Boring et al. v. Wil- 
liams, Treas’r, 510 

4. It is competent for the Legislature to create an office, not specially pro- 
vided for in the Constitution, and subject the incumbent to a trial for his 
defaults without the intervention of a jury. In such case, the right of 
trial by jury never existed, and hence no constitutivnal provision is 
thereby violated. Ib. 


CONTRACT AND AGREEMENT. 

1. The agreement of a father, in consideration of natural love and affection 
merely, to permit a minor son, who continues under the paternal rouf 
as a member of the family, to cultivate a crop and receive its proceeds, is 
revocable by him at any time, before the crop is gathered and disposed 
of by the son.— Stovall v. Johnson, 14 

2. Where two slaves are hired for a year ata gross sum, the contract is 
entire, and its entire fulfilment a condition precedent to its enforcement‘ 
1f therefore the owner take one of them from the service of the hirer 
before the expiration of the term, without his consent, he cannot re- 
cover any part of the price contracted to be paid.— Nesbit et al. v. 
Drew, 379 

3. A provision in a contract for the hire of slaves that the owner shall 
«“ deduct or account for all time lost by sickness or otherwise,” being evi- 
dently intended for the benefit of the hirer, must be so construed as to 
effect that intent, and the term otherwise be taken to refer to death or 
other cause, unmixed with the fault of either party, by which the slaves 
are rendered incapable of perfurming the expected service. db. 

4. Where slaves are hired to work at a saw-mill, it is not a breach of the 
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CONTRAOT AND AGREEMENT—continvep. 
contract to employ them in rafting saw logs down an adjacent river, that 
- being at the time of the hiring and long before, a part of the ordinary 
_ Jabor performed by the hands at said mill. Ib. 
5. D. and L. entered into a contract, by which the former, im consideration 
of $400, agreed to hire to the latter for a year certain slaves, and to su- 

perintend them as an overseer, and work as a laborer. Soon after D. 

had delivered the slaves and entered on the performance of his contract, 

L,, for good and sufficient cause, discharged him from his service. D., 

when he left, carried the slaves off with him, and L. with another went 

in pursuit and retook the slaves, whereupon D. sued them in trespass :— 

Held—1st. That the contract vested the title to the slaves in L.; and 

_ although the hiring of the slaves and of D. as an overseer was an entire 
contract, L.’s title to the slaves was not divested by the discharge of D. 
from his service. 2d. That D. having no right to take the slaves, L. was 
_ not guilty of a trespass in peaceably reclaiming the possession.—Leaird 
v. Davis, © 448 
6. The construction and interpretation of a contract, as well as its validity, 
must be governed by the law of the place where the contract is n1ade.— 

Peake v. Yeldeil, 636 

7. J. 8. executed to W. S. a deed of gift of all his property, both real and 
persona), aud W. S., at the same time, executed to J. S.a bond, condi- 
® tioned that he would let him retain possession of the property during his 

life and the life of his wife, or until ue should think proper to make a di- 

vision of said property among his children. J.S., subsequently, whilst 

living in the State of Missouri, made a deed of gift of a portion of the pro- 
perty, consisting of slaves, to one of his daughters and her husband, who 
at the same time executed a bond, binding themselves to hire said slaves 

to him during his life and the life of his wife. H-ld— 

1. That the deed of gift from J. S. to W. S., and the bond from W. S. to 
J.S., constitute parts of one and the same transaction, and must be 
construed together in ascertaining the intention of the parties. 

2. That thus construed, it is clear, that J. S. intended to reserve tu him- 
self a life estate in the property, with power to defeat the title of W. 
S., at any time, by a division of it among his children. 

3. That there is no such repugnance between the deed, and the pow- 
er reserved in the condition of the bond, as will render the condition 
void, and vest the title to the property absolutely in W. S. 

4. That the power reserved to J.S,, there being no mode pointed out for 
its execution, could be executed by deed, with a stipulation tbat 
his donee should allow him to retain the possession during his life. 

5. That an absolute sale of the property to W. S, made subsequently to 
the execution of the deed by J.S., to his daughter and her husband, 
could not defeat their rights, although such sale was founded on valu- 
able consideration.—S/rong’s Ex’rs y. Brewer, 706 
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8. A contract, by which the owner of a farm agrees to give to his overseer 
a portion of the products for his services, creates between them a tenancy 
in common in’ the products.—Strother’s Adm’r v. Butler, 733 
See Cuauresry, 1, 2. - 


CORONERS. 

1. The penalties to which coroners are subjected by the act of 1833, for 
defaults in the execution of process, may be recovered in the summary 
mode pointed out by the act of 1807. The latter act, so far as it pre- 
scribes the remedy and mode of proceeding, is not repealed by the for- 
mer.— Patterson vy. Gaston, 


CORPORATION. 

1. The notice issued at the instance of a Bank against its debtor, after it 
has served the purpose of bringing him into court, may be treated as a 
declaration, to which the defendant may either demur or plead.—Jemi+ 
son v. P. & M. Bank of Mobile, 754 

2. On the motion of a Bank fur judgment against its debtor,.the certificate 
required by statute, that the debt is bona fide the property of the Bank, 
is intended merely to give the court jurisdiction, and cannot cure a defect 
in the notice. Ib. 

3. In summary proceedings in derogation of the common law, the record 
must show affirmatively and clearly every fact necessary to entitle they 
party to the remedy which he claims. Ib. 

4, The acts of the 13th February 1843, for the final settlement of the affairs 
of the Planters and Merchants Bank of Mobile, and of the 24th January 
1845, amendatory thereof, are public acts, and will be judicially noticed, 
thouzh not specially pleaded. Ib. 

5. The acts above refered to not having reserved to the Bank the power to 
sue, after the forfeiture of.its charter, but having vested it, first in commis- 
sioners and then in trustees, to be by them exercised in the name of the 
Bank, a notice in its name against one of its debtors, which fails to show 
that the proceeding is instituted by direction, or for the use of the. trus- 
tees, is bad on demurrer. Jb. 

6. After the charter of.a corporation is declared forfeited, it can do no act, 
by which rights can be acquired, nor can it maintain a suit to enforce 
those acquired during the continuance of the charter, unless its power 
and capacity for that purpose is continued by statute, after its existence 
as a corporation is ended.—Salimarsh v. P. & M. Bank of Mobile, 761 

7. Under the powers confered by the Acts of the 13th February 1843, for 
the final settlement of the affairs of The Planters and Merchants Bank of 
Mobile, and of the 24th January 1845, amendatory thereof, the trustees 
appointed. by virtue of the latter act may lawfully enter into a contract 
with a third person, without the-consent of the debtor, to secure the pay- 
ment of a doubtful debt due to the Bank, and transfer the debt for that 
purpose to euch.third person... Db. 

55. 
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8. A contract, by which the endorsce of a valid bill or other choge in action 
assigns it in exchange for a debt of less amount, is not ysurious, unless 
intended asa device to evade the stafute ; nor tan such a transaetion in 
legal parlance be considercd a diseount of the bill. Ib. 


COSTS. 
1. In civil aetions, the party in whose favor judgment is rendered, except 
in cases where the law otherwise provides, is entitled to his costs. — 
Ijams & Carr v. Rice, use §. 404 
2. The statute (Clay's Dig. 316, 3 25,) whieh declares that “in all actions 
to recover damages for torts, the plaintiff shall recover no more costs 
than damages, where such damages do not exceed five dollars,” does not 
authorise the eourt in such case to render judgment against him for the 
residue of the eosts.—Jrey v. McQueen, 408 


COUNTY COURT, JUDGE OF. 

1, The power of a Judge of the County Court to accey.t and approve the 
bond of a sheriff is derived from and defined by law. The validity of 
his official acts, therefore, cannot be affected by his neg'igence or mistake 
in the performance of an act not within the scope of his official duties. 
—Mc Lure et als. ¥. Colclough et ais. &9 


W@ovrs, cHaRGE oF. 

1. An instruction to the jury, that an unequal distribution of property by 
a testator amongst his next of kin is no legal reason for considering it 
an irrational act, is the assertion of a correct legal proposition, and can- 
not. be regarded as precluding them, in making up their verdict, from a 
consideration of the character of the will, in connection with the other 
evidence.— Coleman v. Robertson's Ex’rs, 84 

2. A charge to the jury, that if they believed “that from the weakness of 
mind of the deceased, undue influence had been practiced on him, then 
the will was not valid,” cannot be regarded as asserting the proposition 
that undue influence, unconnected with weakness of mind, is no objec- 
tion to its validity. 1b. 

3. A charge to the jury that they have a right to draw an inference, which 
is opposed to all the testimony, is erroneous.— Carry v. Hughis, 388 

4. If a deed of assignment is not fraudulent on its faee,a charge, which af- 
firms that proof of its execution and due registration and of the bona 
fides of the debts secured by it raises the presumptivn that it is not 
fraudulent in fact, is not erroneous. Such a charge is in effeet but an af- 
firmance that itis not fraudulent on its face. —T%e Guvernor, use §e. v. 
Campbell et als. 566 


COURT AND JURY, PROVINCE OF. . 
1. Where on the trial of an ejectment, it is shown that one, upon whose 
mere presumptive title the plaintiff relies, Jeft the possessivn’of the leud, 
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COURT AND JURY—conrtinvep. 
the question whether or not he left it animo revertendi is for the consid- 
eration of the jury, but the court may decide, whether or not, from the 
facts of the case, such a question arises.— McCall v. Doe er dem. 
Pryor, 533 
2. Itis the duty of the court, when requested, to expound any written in- 
strument, that is in evidence before the jury, and a refusal to do so is 
erroneous.— Long v. Rogers, 540 
3. The intent, with which a child under twelve years of age is forcibly ta- 
ken from its parent, is a fact to be infered from the evidence, and falls 
within the exclusive province of the jury —-~Oliver v. The State, 588 
4. Whether or not there has been a delivery of a chattel is not a conclusion 
of law, but a question of fact to be determined by the jury.— T'homas v. 
Degraffenreid, 603 
5. The court cannot pass upon the effect of the testimony, when the ques- 
tion to be determined is whether or not an act was done with a fraudu- 
lent intent, Ib. 
6. It is the peculiar province of the court to construe written instruments 
= to declare their legal effect.—Kidd & Co. v. en ae 
0. 


COURT, SUPREME. 

1, This court, upon reversing the decree of the chancellor in favor of 1 
complainant and dismissing the bill, will dismiss it without prejudice, 
where the justice and equity of the case@hay seem to require it.—Lang’s 
Heirs vy. Waring, 145 

2. The power to dismiss a writ of error, unless the plaintiff will refund the 
money which he has collected on the juigment complained of, is disere- 
tionary, and will not be exercised where the money has been paid with- 
out compulsion, and the defendant in no aspect of the case can be in- 
jared.— McCreliss' D'st. v. Hinkle, adm. 459 

3. Where objection is made to the admission of evidence on specific grounds 
stated by the party, this court will only examine those, to which the at- 
tention of the primary court was directed.— Walker v. Blassingame, 810 

See Arrinmance on Certiricate, 1, 2. 


‘CRIMINAL LAW. 


lL. A juror, whose sole property in slaves consists of an undistributed share 
in an estate composed of slaves, is not a slaveholder within the contem- 
plation of the statute, and is incompetent to sit as such on the trial of a 


slave fur a capital offsnce.—Speénce, a slave, v. The State, 192 
2. On the trial of a slave for a capital offence, the master is a competent 
witness for him. Ib. 


3. Where it is shown that a slave was arrested, tied, and left by his master 
in charge of a third person, to whom he immediately after made a con- 
fession, proof that the master “had always been in the habit of tying 
his slaves, when they were charged wi h any matter, and whipping them 
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till they confessed the truth, and that he had frequently treated the pri- 
soner in the same way,” is competent, and should be considered by the 
court in determining whether the confession was induced by the influence 
of hope or fear. Ib. 
4. The magistrate, before whom one charged with a criminal offence is 
brought for examination, being required by the statute to reduce the tes- 
timony to writing, the legal presumption is that he has done his duty, 
and parol proof of what a deceased witness swore on such examination 
is inadmissible, unless this presumption is rebutted, or the absence of the 
wrilten evidence otherwise accounted for.— Davis v. The Siate, _Al5 
5. Where death is caused by a wound received, the person who inflicts it 
is responsible for its consequences, although the deceased might have 
recovered by the exercise of more care and prudence.— Mc Allister v. The 
Slate, 434 
6. The law will justify the taking of: life, when necessary to prevent the 
commission of a felony, but not to prevent the commission of a mere 
trespass on the person or property of anotl:er.— Oliver v. The State, 588 
7. The necessity that will justify the taking of life need not be actual, but 
the circdimstances must be such as to impress the mind of the slayer 
with the reasonable belief that such necessity is impending. Ib. 
. Whether the circumstances are such as to create a reasonable belief in 
e mind of the slayer that a necessity exists for taking the life of an- 
other, is a question for the jury, in the solution of which they may con- 
sider the condition of both ies. Ib. 
9. If an act, amounting to manslaughter, be voluntarily committed, the 
statute, without regard to the circumstances of provocation, fixes the 
grade of the offence, and pronounces it manslaughter in the first de- 
gree. Tb. 
10. Where a party, without necessity, kills another with a deadly weapon, 
the law, in the absence of proof. to show that it was accidental, will 
imply that the act was voluntarily done. Ib. 
See Error, 5. 
Eviwence, 11, 12, 13, 15, 16, 17, 18, 25, 26, 50, 31, 32, 33, 34, 52, 59, 
74, 75, 76, 77. 
INDICTMENT. 
Insaniry.. 
Verpicr. 


DAMAGES. ; 

1. In an action for wrongfully and vexatiously suing out an ancillary at- 
tachment, the costs incurred in defending the original suit constitute no 
part of the plaintiff’s damages.— White v. Wyley, 167 

2. If the holder of a promissory note, after suing out a writ agains! the 
maker and procuring thereon a return of non est, under a mistake as to 
his legal rights, sues out an attachment against the endorser, in an action 
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DAMAGES—conrinvuzp. 
for wrongfully and vexatiously suing out this latter process, the proceed. 
ings against the maker are admissible in evidence in mitigation of dam- 
ages. Ib. 

3. In an action of trespass quare clausum fregil, exemplary damages may 
be given, where the tortious act is attended with circumstances of aggra- 
vation.— Mitehell et al. vy. Billingsley, 391 

4. Under a declaration, which avers the wrongful and vexatious suing out 
of an attachment and the seizore of the goods of the plaintiffs, whereby 
they have lost the advantage and benefit of their business as merchants, 
been forced fo abandon the same, and been “wholly ruined in their cir- 
cumstances,” &c., the plaintiffs may recover the actual injury done to 
the goods by their seizure under the attachment.— Donnell v. Jones et 
al. 689 

5. In cases where malice is the gist of the action, and vindictive damages 
recoverable, fees paid to counsel in defending against the wrongful act 
of the defendant, if reasonable and necessarily incurred, may be proved 
and considered by the jury in the assessment of damages.— Marshall v. 
Betner, 832 

See Cierx, &c. 3. 


DEBT, ACTION OF. 

1, Debt on a promissory note may be joined in the same action with de 
on bond.—Barclay v. Moore, 6 
2. The assignec of a promissory note, being allowed by the statute to main- 
tain such suit as the payee could have done, may bring an activn of debt 
on it in his own name. _ db. 


DEBTOR AND CREDITOR, 

1. A sale of goods by an insolvent debtor ona credit, with a reservation to 
the vendee of the right to rescind the contract on a specified day, is in- 
consistent with a fair, honest and absolute disposition of his property, 
and is subject to be defeated by the levy of an attachment on the goods, 
at the instance of a creditor of the vendor, at any time before the pur- 
chase money is paid, and the vendee has elected whether he will re- 
scind or affirm the contract.— West, Oliver & Co. vy. Snodgrass, 549 

2. Until the creditor shows a judgment or execution, he is not in a condi- 
tion to question the validity of a deed of trust executed by the grantor. 
Pennington vy. Woodall, 685 
See Dens or Trust. 


DEEDS AND COVENANTS. 

1, J.C. conveyed by deed to his son W. C. certain slaves, with the under- 
standing that at the death of J. C. ho should divide them equally with 
his sister, who was then the wife of S.H. J.C. having died, the son 
elaimed the slaves absolutely until his own death, after which S. H., on 

valuable consideration, sold and released to the distributees of W. C.’s 
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DEEDS AND COVENANTS—continvzp. 

estate “all the right, title, claim, interest and demand,” which he “then 

had or might thereafter recover in and to the goods and chattels, rights 

and credits, lands and tenements of W. C. or J. C. deceased.” Held, 

1, That the deed of S. H. embraces the claim of his wife to the slaves— 
it not appearing that he had any other claim or demand against the 
estate of W. C. at the time of its execution. 

2. Phat S. H. is estopped from questioning the validity of his deed, and 
cannot therefore be joined as a co-complainant with his wife in a bill 
to recover her portion of the slaves.— Hamilton. § Wife v. Clements’ 
Adm'rs et als. 20% 

2. A covenant entered into between one of the heirs at Jaw of a testator, 
to whom he has devised the greater part of his estate, and the other 
heirs, by which, in consideration that the latter would withdraw all cp- 
position to the admission of the will to prubate, the devisee covenants 
and agrees, that they shall be entitled toa full and equal participation 
in the estate, as if the testator had died intestate, and that the estate 
shall be divided equally, and precisely as if he had so died, not only es- 

tops him from asserting his title as devisee, but passes to the heirs the 
same title they would bave taken had the testator died intestate. — Bean 

v. Welsh, 770 

3. In such case, a division, regularly made under an order of the Orpbans’ 

urt, will vest in the heirs severally such portiun of the estate, as may 
respectively assigned them. db. 

See Detiviry, 1, 2. 

Pieapine at Law, 3, 4, 5. 
Power, Execttion or, 1. 


DEEDS, REGISTRY OF. . 

1, Where a deed of gift of slaves, with reservation of a remainder, is exe- 
cuted in another State, and the slaves are brought into this, a record of 
the deed is not necessary to protect the remainder, The second section 
of the statute of frauds applies only to deeds made and executed in this 
State.—Lyde et als. v. Taylor et als. 270 


DEEDS OF TRUST. 

1, J. by deed conveyed certain lands to a trustee to indemnify his securi- 
ties on a debt due to the Bank, and subsequently availed himself of the 
benefit of the bankrupt act. Pending the application and before his 
final discharge in bankruptcy, R., having recovered a judgment and sued 
out execution against him, paid the debt due to the Bank, and procured 
a sale of the lands under and pursuant to.the deed of trust, at which sale 
she became the purchaser. Held— 

Ist. That the execution, issued on the judgment in favor of R., was void- 
able merely, and was sufficient until avoided to entitle her under the 
statute (Clay’s Dig. 256, 2 6,) to discharge the debt secured by the 
deed of trust, and have the lands sold under it for her use and benefit. 
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DEEDS OF TRUST—continvgp. 
2d. That such sale vested in the purchaser both the legal and equitable 
title to the lands —Rodcx et als. v. Jaco, 344 
2. Ina suit against a third persen by the grantee in a deed of trust to re- 
cover the property conveyed, it is not necessary to prove the considera- 
tion of the deed, until the defendant has shown that he claims as a pur- 
chaser from or creditor of the grantor.—Pcnningion v. Woodall, 685 
3. Until the creditor shows a judgment or execution, he is net in a condi- 
tion to question the validity of a deed uf trust executed by the grantor. Ib. 
4. If a security in good faith assumes the payment of the debt, on which 
he is liable, it is a valid consideration for a deed of trust executed te, him 
by his principal. Ib. 
5. The validity of a deed of trust is not affeeted by the fact that one of the 
items, of which the debt secured is composed, consisted of usurious in- 
terest, whish the creditor bad in good faith been compelled to pay to a 
third person, for the purpose of replacing money, that the grantor had 
borrowed from him and failed to return. Ib. 
6. Ifa deed of trust is intentionally made to secure to the creditor a larger 
amount than is justly due to him, it renders the deed void, but a miscal- 
culation, mistake, or unintentional error will not vitiate #. Ib. 


DELIVERY. 

1. An actual delivery of a deed is not essential. A delivery good in] 
may be made by mere words, or by such words and actions as inaicall 
an intention that the deed shall be considered as executed.— McClure e/ 
als. v. Colclough et als. 8&9 

2. The delivery of a bond or note to the party in whom resides the benefi- 
cial interest is sufficient, notwifhstanding the Jegal title is vested in an- 
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other.—Sykes, Ex’r §c. v. Lewis, use §c. 261 
3. Delivery is essential to the validity of a parol gift of personal property. 

Thomas v. Degrafienreid, 603 
4. Whether or not there hasbeen a delivery of a chattel is not a conclusion 

of law, but a question of fact to be determined by the jury. Ib. 
DEMAND. 


i. In an action against the owner to recover the reward prescribed by 
statute for apprehending and carrying a runaway slave before a justice, 
ne previous demand need be proven.— Drew v. Ricks, 25 


DEMURRER. 

1. In an action on a bond, a general demurrer will not lie for surplusage, 
argamentativeness, or duplicity in the assignment of tie breach.— Gar- 
neti v. Yoe, 74 


DEPOSITIONS. 

1. A deposition taken without notice to the opposite party and without his 
attendance or cross-examination of the witness, is not admissible as evi- 
dence for him.—Garnell ¥. Yee, 74 




















DEPOSITION S—conrinvuzp. 

2. Where the caption of a deposition begins thus—*“ Pursuant to the an- 
nexed commission to me directed, I have caused T. P., the witness, to 
come before me, a justice of the peace,” &c. and at the conclusion of the 
deposition the answers are certified as sworn to “before me, a justice of 
the peace,” the words “justice of the peace” are to be regarded as des- 
criptive of the person merely, and not as designating the character in 
whieh the commissioner aeted.—Grifin v. Isbell, 184 

3. It is not a good ground for supprevsing ¢ deposition, that it was taken 
on the first day of the term, to which the commission was returnable— 
the cause in which it was taken not having at the time been called for 
trial.—Jordan v. Jordan, by next friend, §c. 466 

4, The practice, where the testimony of several witnesses is the same, of 
including the answers of all in one, instead of taking down the answer of 
each separately, is one of doubtful propriety: But depositions should 
not be suppressed on that account at the hearing of the cause, where the 
testimony has been published, and the party who makes the objection, 
having been in default, is let in to defend and on leave granted proceeds, 
without noticing the objection, to cross-examine the witnesses. Ib. 

5. A deposition taken in a chancery suit should not be suppressed on «c- 
count of the incompetency of the commissioner, when the party object- 
ing, although previously aware cf the objection, makes it for the first 
time at the hearing.—(Per Parsons, J—Darcan, C. J., dissenting.) Jb. 

. The brother of the next friend of the complainant, when such next 
friend has no interest in the subject matter of the suit, is competent to 
act as commissioner in taking testimony for the complainant.—(Per 
Darean, C. J.) 

See Caancery Pieapinc anv Practice, 5. 


DETINUE. 

1. If a bailee, asserting no title in himself, in good faith restores the proper- 
ty to the bailor in accordance with the express or implied terms of the 
bailment, before he is notified that the true owner will look to him for 
it, no action can be maintained against him either for the property or its 
value.— Nelson v. Iverson, 216 


DIVORCE. 

1, Abandonment by the wife is not a good ground of divorce, where an 
unfounded charge of infidelity, made by the husband and never retracted, 
is the sole cause of the separation.— Hardin v. Hardin, 250 

2. In a divorce case the admissions or declarations of the defendant cannot 
be received in evidence to show a good ground for the divorce.—Jordan 
v. Jordan, by next friend, §. 466 


EJECTMENT AND TRESPASS TO TRY TITLE. 

1. A vendee of land, with no other title than that confered by the bond of 
his vendor, cannot recover in ejectment against one who has subse- 
quently acquired the legal title. — T'xammell y. Simmons, 411 


INDEX. 
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EJECTMENT, &c.—continvED. 

2. A vendor who retains the legal title and a lien for the purchase money 
has such an interest in the land as is the subject of mortgage, and a 
purchaser under a decree of foreclosure acquires, as against the vendor 
and his mortgagee, all the title which the vendor had. db. 

3 A prior possession of land, accompanied with acts of ownership, by one 
from whom the plaintiff deduces title, will authorise a recovery against 
a defendant, who is afterwards found in possession without any claim or 
title to the premises.—M’ Call v. Doe ex dem. Pryor, 533 

‘4, Where one is shown to have been in the prior possession of land, exer- 

-cising acts of ownership, and others are afterwards found in possession 
“of the same premises, the presumption, in the absence of evidence of 
an adverse claim, is that the possession of the latter is in subordination 
to that of the prior occupant. Jb. 

5, Where on the trial of an ejectment, it is shown that one, upon whose 
mere presumptive title the plaintiff relies, left the possession of the land, 
the question whether or not he left it animo revertendi is for the consid- 
eration of the jury, but the court may decide, whether or not, from the 
facts of the case, such a question arises. Ib. 

6. Where the question of the animus reverlendi, arising upon the relin- 
quishment of the possession of Jand by the presumptive owner, appears 
not to have been made, but waived in the primary court, it will not be 
pronounced on in this court. I 

‘7, A prior possession of land, accompanied with acts of ownership, by 
one through whom the plaintiff deduces title, will authorise a recovery 
against a defendant, who is afterwards found in possession, without title 
or claim to the premises.— Cuz v. Davis, 714 

8. A judgment creates a lien on land, the legal title to which is held by the 
defendant, from the time it is rendered, and a title derived through 
it will prevail at law over that of a vendee, who at the date of the judg- 
ment held the complete equitable, and before the sale by the sheriff, has 
acquired the legal title of the defendant.—Sellers § Cook vy. Hayes, 749 





ERROR. 

1. The rule that this court will not reverse in favor of the plaintiff below, 
when it is apparent from all the facts that he is not entitled to recover, 
does not apply to a case in which by the erroneous ruling of the court, 
he has been compelled to take a nonsuit before concluding the proof 
which he might have introduced.— Erwin, Myers & Co. v. Crowell, 227 

2. It is incumbent on the party excepting to set out so much of the proof 
as is necessary to show that a charge asked by him is not abstract.— 
Dent ¥. Portwood, 242 

3. If te-timony, some portion of which is legal, is objected to as a whole, it 
is not error to overrule the objection.—Price v. The Br. Bank at De- 
calur, 374 

4, This court cannot undertake to revise the decision of a primary court 
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ERROR—continvep. 
upon a question of fact as to: whether or not a parol admission was made 
by the counsel in the progress of the trial. Ib. 


5. If the court in a criminal case improperly sets aside a competent juror 
at the instance of the aceused, it is an error, of which he cannot be heard 
to eomplain.-- McAllister v. The State, 434 
6. An objection to interrogatories as leading cannot be made for the first 
time in this court, and such objection will be considered as waived, un- 
less the record shows that it was brought to the attention of the court 
below and the particular interrogatory, or portion of it objected to, spe- 
cifically pvinted out. A general objection “to each interrogatory as 
leading” is teo indefinite.—Jordan vy. Jordan, by next friend, Sr. 466 
7. It.is the duty of the court to pay particular attention to every part of 
the testimony adduced during the progress of a trial, but where many 
witnesses are examined and the facts detailed by them are numerous, tlie 
court commits no error if it charges the jury hypothetically, and r fuses 
to instruct them that there is no testimony tendiag to prove a particular 
fact.—Knor y. Fair, 503; 
8. Where the question of the animus revertendi, arising upon the relin- 
quishment of the possession of land by the presumptive owner, appears 
not to have been made, but waived in the primary court, it will not be 
pronounced on in this court.—McCull v. Doe ex dem. Pryor, 533 
Re. Ic is the duty of the court, when requested to expound any written in- 
strument, that is in evidence before the jury, and a refusal to do so is 
erroneous.— Long v. Rogers, 540 
10. A party cannot be heard to complain of an error which could not have 
operated to his prejudice.— The Governor, use §c. Campbell et als. 566 
11. If awrit of error be not returned to the-term to which it issued, but is 
abandoned, by the party afterwards suing out a new one returnable to 
a subsequent term, it becomes a nullity, and a certificate issued on it, 
pending the second writ, will not authorise an affirmance of the judg- 
ment.— Tardy v. Murry §* Durand, Ex'rs, &. 585 
12. Where a written instrument contains both legal and illegal evidence, 
the court cannot to required to expunge that which is illegal. If the 
court points out to the jury the illegal testimony and designates it in 
such a way that the jury can identify it, it is all that can be required — 
Johnson v. The Slate, 618 
13. Where a witness, after testifying to.a proposition made by him to the 
defendant at the request of the plaintiff, and the defendant’s reply, states 
' that the plaintiff also mentioned his reason for making the proposition 
and requested him to communicate it to the defendant, which he did not 
do, this furnishes no sufficient ground for the exclusion of the evidence. 
If the defendant deems the reason material, it is his duty to elicit it by 
eross-examination of the witness.— Rose v_ Thompson, 628 


14. Where the court gives an improper charge, but, before the jury retire, 
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corrects-it, and instructs them to disregard it, such charge furnishes no 
ground for the reversal of the judgment.— Donnell v. Jones et al. 689 
15. An error that does not operate to the injury of the party complaining 
furnishes no ground fur soueaning the judgment.—Bvhannun vy. Chap- 
man, Adm’r, 696 
16. The power to grant or vefuans a-new trial is one of pure discretion with 
the primary court, and it may in the exercise of that discretion, impose 
terms on the party, in whose favor the verdict is rendered, as a condition 
upon which a new trial will be refused.— Walker v. Blassengame, 810 
17. An administrator who reports the estate insolvent, thereby becomes 
the actor, and is chargeable with notice of all the subsequent proceedings 
in the cause. He cannot, therefore, in this court, insist on such objec- 
tions to the final settlement, as, in the absence of exceptions to the ruling 
of the primary court, would be considered as waived by his presence.—- 
Crothers, Adm'r, ¥. The Heirs of Ross, 816 
18. Where it-appears by the decree of final settlement, that the widow has 
been excluded from all participation in the distribution of her deceased 
husband’s estate, the error will not be considered as waived, but may 
be revised here at the instance of the administrator, although no excep- 
tion was at the time taken to the ection of the court below. Ib. 
19. Where an error has been committed against the plaintiff by the court 
below, this court will not refuse to reverse, and thus deprive him of the 
privilege of amending, because his declaration, to which a demurrer was 
improperly overruled, fails to show a good cause of action.— Marshall v. 


Beiner, 832 
See Excertions, Bitt or. 
IntenpueEnts, &c. 


ESTATES OF DECEASED PERSONS. 

1. Where a stranger, after personating an intestate, whose estate has 
been administered and passed into the hands of the administrator of a 
deceased distributee, so far as to create an honest impression of their 
identity on the minds of many, who had known the intestate intimately 
from his youth, is about to leave the country and to prosecute by attor- 
ney his alleged right to the property, the administrator should ba al- 
lowed, on final settlement, such reasonable sums as he has expended in 
instituting and conducting a criminal proceeding against him for the pur- 
pose of exposing the irposture, and thus protecting the estate.— Gerald 
& Wife v. Bunkley, 170 

2. An administrator, authorised by an order of the Orphans’ Court to keep 

the personal estate together for ten years and to cultivate the lands of 

the deceased, is entitled to an allowance for reasonable expenses incurred 
in the erection of suitable and necessary buildings. Ib. 
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ESTATES IN REMAINDER. 

1, Where a legacy is given to the wife for life, with remainder over, and 
the wife dies befure the testator, the remalnder does not lapse but takes 
effect upon the death of the testator. — Billingsley et als. v. Harris et al. 
Ex’rs, 214 

2. The issue of a female slave, born during the continuance of a life estate, 
belong to the remainder-man, upon its termination.—Sirong’s Ex'rs v. 





Brewer, 706 
See Execurory Deviss, 1. 

ESTOPPEL. 

1. One who is neither a party nor privy to a proceeding in equity, is not 
bound by it.—Lang’s Heirs v. Waring, surviror, © 145 


2. Where H., having sold a lot of land to D. and D. to L., at the request of 


D., executed a bond to L., conditioned to make title on the payment of a 
note which he gave for the purchase money to D., and another to H., the 
representations uf H., made without the authority of D., by which BR. 
was induced to purchase the land under the belief that he would get an 
unencumbered title, although a discharge of his own, cannot affect D.'s 
equitable lien on the land.— Rowland et al. v. Day, 681 
3. A covenant entered into between one of the heirs at law of a testator, 
to whom he has devised the greater part of his estate, and the other heirs, 


%) by which, in consideration that the latter would withdraw all opposition 


< 


to the admission of the will to probate, the devisee covenants and agrees 
that they shall be entitled to a full and equal participation in the estate, 
as if the testator had died intestate, and that the estate shall be divided 
equally, and precisely as if he had so died, not only estops him from as- 
serting his title as devisee, but passes to the heirs the same title they 
would have taken had the testator died intestate —Bean v. Welsh, 770 
4. In such case, a division, regularly made ander an order of the Orphans’ 
Court, will vest in the heirs severally such portion of the estate, as may 
be respectively assigned them. Ib. 


See Deeps anp Covenants, 1. 


EVIDENCE. 

I.—ADMISSIBILITY AND RELEVANCY. 

1, In an action for a malicious prosecution against the prosecutor, and the 
justice before whom the proceedings were instituted, the affidavit and 
warrant issued thereon are competent evidence. —Cooper v. Turrentine 
& Freeman, 13 

2. Where the validity of a will is impeached for fraud or undue influence, 
the declarations of the testator, made at the distance of ten, and repeated 
five years anterior to its execution, tending to show a fixed and settled 
purpose to make a will similar to the one in controversy, are admissible 
in evidence to rebut the idca that it was. procured fraudulently, or by 
the over-persuasion of others. — Roberts, ex’r, v. T'rawick et als. 55 
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EVIDENCE—continvep. 

3. When one of the allegations of a bill is that a sheriff's bond was “never 
received or approved” by the County Court Judge—delivery being es- 
sential to a complete and eff: ctual acceptance—proof of such delivery is 
not irrelevant to the issue tendered by the allegation.—McLure et als. 
v. Colclough et als. 89 

4. When a witness speaks of an “understanding” between himself and 
others, that they were to do a particular thing, the term used is to be 
taken as synonimous with agreement, and is the statement of a fact, not 
the expression of an opinion.—Griffin v. Isbell, 184 

5. Where the point in issue is whether or not a sheriff has wrongfully ap- 
propriated property, which he had seized under legal process, to his own 
use, proof that he purchased it from the defendant and paid him a part 
of the purchase money after the levy is admissible, as tending to show 
the fact of such appropriation. Ib. 

6. Where it is shown that a elave was arrested, tied, and left by his master 
in charge of a third person, to whom he immediately after made a con- 
fession, proof that the master “had always been in the habit of tying 
his slaves, when they were charged with any matter, and whipping them 
till they confessed the truth, and that he had frequently treated the pri- 
soner in the same way,” is competent, and shou!d be considered by the 
court in determining whether the confession was induced by the influence 
of hope or fear.— Spence, a slave, v. The Slate, 192 

7. Proof of a fact, tending to show a moral consideration for a gift, is not 
irrelevant, especially when it is attempted to be shown by the cpposite 
party that declarations of the alleged donor, by which the gift is sought 
to be established, were made in jest.— Nelson v. Iverson, 216 

8. Where the object is te impeach a witness, by showing that he has made 
declarations inconsistent with his testimony, it is not necessary, in laying 
the predicate, that the language used by the witness should be stated, 
but the substance of what he is supposed to have said is all that is re- 
quired. Ib. 

9. The value of property is to be estimated with reference to the advan- 
tages or profits that can or may be derived from it. An intangible right 
or privilege attached to tangible property must therefore be considered, 
in estimating the value of that with which it is connected.«-S/ein v. The 
Mayor &c. of Mobile, 234 

10. The decl:rations of a nominal plaintiff, made after suit brought, are in- 
admissible in evidence against the party having the beneficial interest.— 
Sykes, ex’r, v. Lewis, use §c., 261 

11. Proof of what a deceased witness testified to on a preliminary examina- 
tion before a justice of the peace, touching the eame charge for which 
the accused stands indicted, is admissible against him, although the 
examination was not reduced to writing.—Davis v. The State, 354 

12. In such case it is not necessary to prove the language used by the wit- 

ness in giving his testimony; its substance is allthatis required. Ib. 
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EVIDENCE—continvep. 
13: But proof of what a deceased witness testified to on a former trial is 
not admissible, unless the point in issue is the same. Ib. 


14, Where on a trial of the right of property the plaintiff introduces evi- 
dence to show that a horse, which the claimant pretended to have given 
to the defendant in execution for the chattel levied ‘on, was retained in 
the possession of and offered for sale by the claimant after the alleged 
contract, it is competent for the claimant to rebut it by proof that the 
defendant had no stable, that the horse was fed with his corn, and that 
the offer to sell was with his authority.— Mobley v. Bilberry, 428 

15, Where insanity is set up as a defence to an indictment, evidence of the 
state of the prisoner’s mind at the time of the trial is admissible for him, 
as tending to show his true mental condition when the act was com- 
mitted.— Mc Allister v. The State, 434 

16. The opinions of medical men, founded on facts detailed by other wit- 
nesses or on their personal observation of the accused, are admissible to 
prove fnsanity. Such opinions, however, are not conclusive, but are to 
be weighed by the jury as other testimony. Ib. 

17. When it is.shown that a erime-has been committed, and the circum- 
stances poins to the accused as the guilty agent, facts tending to chow a 
motive, although remate,.are admissible in evidence. The jury, however, 

«@ cannot be too cautious with respect to the importance they attach to 
this species of testimony.— Baalam, a slave, v. The State, 451 

18. There is a wide difference between presumptions of law and presump- 
tions of fact... The law draws no presumption except from facts, whieh, 
unexplained, are conclusive of guilt ; but presumptions of fact ‘are to be 
drawn by the jury, and every fact that tends to prove the guilt, or to 
prove a fact that is evidence of it, is admissible and proper for their con- 
sideration. Ib. 

19. In a divoree case, the admissions or declarations of the defendant can- 
not be received in evidence to show a good ground fur divorce.—Jordan 
v. Jordan, 466 

20. Where, after the introduction of proof, in a trial of the right of property 
to a slave, tending to show possession by the defendant in execution for 
three years without demand made and pursued by due course of law, the 
question at issue is whether such possession continued up to the time 
when the lien of the execution attached, the defendant having before 
that time left tne State, it is admissible to prove that the rent of a house, 
occupied by the slave, was, without authority, paid by a third person out 
of the funds of the defendant, and that he, when informed of it, ratified 
the act.—Knor v. Fair, 503 

21. Whether proof of the ostensible insolvency of a defendant in execution, 
without evidence of his ability to purchase property, notwithstanding 
such insolvency, is admissible to show a motive in taking the title to the 
property, purchased by him, in the name of another?—Quere. How- 
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‘EVIDENCE—continvep. 
ever this may be, with such additional evidence, it is clearly eompe- 
tent. Th. 


22. It is competent for the plaintiff, in an action for a malicious prosecu- 
tion, to disprove the charge prefered against him by the defendant, for 
the purpose of showing the want of probable cause and to raise the 
presumption of malice.—Long v. Rogers, 540 

23. The rule in regard to the relevancy of testimony is, that faets and eir- 
cumstanees, which, when proved, are incapable of affording any reason- 
able presumption or inference in reference to a material fact or inquiry 
involved in the issue, cannot be given in evidence.— The Governor, use 
Sc. v. Campbell et als. . 566 

24. A reason for doing an act, when the reason is ‘founded on a rumor, is 
not admissible in evidenee. db. 

25.. The declarations of the aecused, made aftcr the commission of the act 
with which he stands charged, where they form no part of the res geste, 
are not admissible in his fuvor as original, independent testimony.—O/i- 
ver Vv. Siaie, 587 

-26.. The intent, with which.a child under twelve years of age is foreibly ta- 
ken from its parent, is a faet to be infered from the evidence, and falls 
within the exclusive provinee of the jury. db. 

-27, Where a witness bas been so situated as to render it probable that if 
a faet, notorious and ostensible in its character, ever existed, he would 
have known it, his entire want of knowledge on the subject, though 
weak, is admissible evidence.— Thomas v. Degraffenreid, 602 

28. A claimant on the trial of the right of property is mot permitted to 
prove title in a third person, with whom, at the time the evidence is of- 
fered, he has neither shown, nor proposed to show any privity. Ib. 

29. In atrial of the right of property, proof that one, through whom the 
claimant has shown or proposes to show he derives title, some years be- 
fore the rendition of the plaintiff’s judgment, asserted a claim to the 
property in the presence of the defendant in execution, and that he did 
not dispute it, is proper to be left to the consideration of the jury. Jb. 

30. Representations, made by a sick person to a medical attendant, of the 
natore, symptoms, and effects of the malady, under which he is labor- 
ing, are admissible as original evidenee.—Johnson v. The State, 618 

31. It is not competent for a witness to give his opinion as to how a person 
looked at a particular time, as that he looked serious, but he should state 
the evidences of his mental condition, as that he was habitually lively, 
but on that occasion was silent, or the like. Ib. 

32. Silence, indicating unusual seriousness, on the part of one charged 
as a participant, at or about the time of the commission of the crime, is 
a fact from which a guilty knowledge may be infered, and evidence of it 
is therefore admissible. Such a fact, however, of itself, shou'd weigh 
but little, and ought to be considered with great caution by the jury. Jb. 
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33. On the trial of a prisoner for the murder of his wife, proof that the 
prisoner, during the year preceding the homicide, applied to the mother 
of a'single woman for permission to visit her daughter, and was denied 
it becauge he was a married man, is admissible to show a motive for 
the commission of the crime. 1b. 

34. And proof, that the wife, for some time prior to her death, had been 
compelled by the prisoner to sleep in his kitchen, which was very open, 

’ and stood apart from the dwelling house in which he and the children 
lived, is admissible to show both malice and a motive. Ib. 

35. Proof that a party acted as the agent of another is admissible, when 

mpahied by proof of other facts showings recognition of the agency. 
—Kidd & Co. v. Cromwell, Haight § Co. 648 

36. Where in an action to recover damages for an assault and battery com- 
mitted on the person of the plaintiff, it appears from the evidencé, that the 
plaintiff cursed the defendant, and at the time he was stricken was in the 
act of rising from the chair, in which ‘he ¥ was sitting, with a stick in his 
hand, proof of threats made by hit 3 “the defendant, within the 


preceding week, or ten ®, ect Weg ible, as cat to show the mo- 





tive of the saieeduars wail et al. ¥. Gaston, 664 
37. Recitals in ajitchial & or déaree ate not admiseible as evidence against 
a stranger to the record.— Roiwlund et al. v. Day, 68] 
_ 38. In an action by partners in a mercantile firm to recover damages for the 
wrongful and vexatious suing out of an attachment against them, in 
consequence of which their credit was destroyed and their business bro- 
ken up, the record of the attachment and proceedings thereon is proper 
evidence to be submitted to the jury.— Donnell v. Jones, et al. 689 
39. In such action, proof of the oss of probable profits, consequent upon 
the seizure of the plaintiff’s goods under the attachment, although such 
loss does not furnish the measure of damages, is ‘nevertheless proper to 
go to the jury to aid them in atriving ata correct conclusion as to the 
injury sustained. Ib. 
40. The mark of a party to an instrumpaiydike his hia neiting, may be 
proved by a witness, who is sufficiently acquainted with it, as to be able 
to testify that he believes it to be*his.xStrong's Ex'rs v. Brewer, 706 
41. The dec’arations of a donor, made‘Subsequently to the execution of the 
deed of gift, are not admissible to prove it fraudulent. . #. 
42. Before the written statement of one, who was once the clerk or book- 
keeper of another, can be admitted as evidence against the latter, it must 
be shown thatthe former was anch clerk or Book-keeper at the time the 
statement \ made, anid bad authority tomake it.—Brown v. Harri- 
son & 774 
43. The circumstasice that a witness, who is called to testify to tke decla- 
rations of another, cannot state the precise time or place, or the names 
of the persons present, goes only to his credibility, and not to the ad- 
missibility of the testimony.— Walker vy. Blas:engame, 810 
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44, Whether a partnership existed between two or more persons, is, after 
the facts are ascertained, a question of law, but a witness who knows 
the fact, may, nevertheless, state, in so many words, that they were part- 
ners. The party, against whom the testimony is offered, if he thinks 
the statement is founded on opinion merely, should interrogate the wit- 
ness asto the sources of his knowledge.—Mc Grew 5; Harris ¥. Waker, 824 

45. Proof that two persons were very intimate is admissible, in connection 
with other evidencetending to show that a partnership existed between 
ther. 1b. 

46. In cases. where malice is the gist:of.the action, and vindistive damages 
recoverab'e, fees paid to counsel in defending against the wrongful act 
of the defend unt, if reasonable and necessarily incurred, may be proved 
and considered by the j jury in the, assessment of damages.— Marshall v. 
Betner, 832 

47. A judgment for the defendant i in abinchment does not estop the plain- 
tiff, when sued for wrangfally and vexatiously swing it out, from proving 
that the debt, upon which the attachment issued, was actually due.— 
Such evidence is admissible to show "eh cause, and repel the pre- 
sumption of malice. , 1b. 

It. —BEST “AxD- ‘SEObNDARY. 

48. Secondary evidence of the gonterits of,a letter in the hands. of a third 
person is not admissible, unless the absence of the original is first satis- 
factorily accounted for.— Kidd &-Co. ¥. Cromwell, Haigh §& Co. 648 

49. A clerk or any other person, befure whom the obligor in a bénd ac- 
knowledges it, and who has taken a copy, is competent, the original be- 
ing lost, and the copy thus taken produced, to prove the execution of 
the bund,—Rowland et als. v. Day, 681 

50. If the subseribing witnesses to a deed have left. the State or are incom- 
pétent from interest, proof of the handwriting. of the gruntor alone is 
sufficient to admit it in evidence. —Cor vy. Dutis, j 714 


1il.— WEIGHT: AND BURDEN OF PROOF. 

51. When goods in the possession of one who elaims them by purchase are 
levied on to satisfy a debt due from the al-eged vendor, provf of the ex- 
istence of the debt before the transfer of the goods repels the prima fa- 
cie presumption of ownership whieh possession raises, and casts on the 
claimant the burden of showing that his parchase was fuunded on valu- 
able consideration.— Sparks v. Rawle, 211 
52. To render the defence of insanity ayailable, the evidence should be such 
as to satisfy the jury that, at the time the act was done, the accused was 
not conscious that he was committing an cffence against the law of God 
or man.— McAllister v. The State, 434 
53. Where the only question at issue is whether the administrator has paid 
an account due by the intestate, a receipt signed by the duly authorised 
agent of the creditor, accompanied with prvof of his signature and of the 
removal of both the principal and agent from the State, is prima facie 
evidence of the payment.—M’ Creeliss’s Distributees v. Hinkl, adm’ r, 459 
54. The record of an annial settlement by an administrator, which fails to 
show notice-to the distributees, and. the appointment cf. a guardian. ad 
56. 
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EVIDENCE—continvep. 
litem for the infants, is not prima facie evidence against them, and is 
therefore inadmissible. 1b. 


55. Im a suit against a third person by the grantec in a deed of trust to re- 
cover the property conveyed, it is not necessary te prove the eonsidera- 
tion of the deed, until the defendant has shown that he claims as a pur- 
chaser from or ereditor of the grantor —Pennington vy. Woodall, 685 


1V.—PAROL EVIDENCE, 

56. M. and others as his securities executed a fortheoming bond payable 
to Jacob A. Tubernecy, conditioned to pay to the sheriff the amount of 
an execution in his hands in favor of Jacob A. Flournoy, or to deliver 
to him certain property on which it had been levied: Heid— 

. 1. That parol evidence is inadmissible to show that the name inserted 
in the penal part of the bond was intended for that of the plaintiff in 
execution—Fiournoy v. Mims et als. 36 

57. In an action on a promissory note, which bears date on Sunday, it is 
competent to allege and prove that it was in fact exeeuted and delivered 
on a different day.— Aldridge v. Branch Bank at Decatur, 45 

58. Where a written instrument, if produced, could not be received as evi- 
dence of the matter to which it relates, parol proof of the same fact is 
competent testimony.—Sparks y, Rawis, 211 

59. The magistrate before whom one charged with a criminal offence is 
brought for examination, being required by the statute to reduce the tes- 
timony to writing, the legal presumption is that he has done his duty, 
and parol proof of what a deceased witness swore on such examination 
is inadmissible, until this presumption is rebutted, or the absence of the 
written evidence otherwise accounted for.— Davis v. The State, 415 

60. Where it does not appear from the record of a former suit, that a par- 
ticular demand was passed upon, parol proof is admissible to show that 
it was; but, in the absence of such proof, it eannot be presumed that it 
was so passed upon, especially, if the demand be of such a character, as, 
prima facie, to authorise the conclusion, that it could not have been tried 
in the former suit. —Sirother’s Adm’r v. Butler, 733 

V.—RES GEST. 

61. The declarations of one in possession of and having the charge of a 
steam-boat are competent evidence to show that a third person is, with 
him, a joint owner thereof —Darling v. Bryant § Walker, 10 

42. The declarations of a testator, made two or three weeks before the 
execution of the will, are admissible evidenee to prove fraud or undue 
influence in its procurement.— Roberts, Ez’r, vy. Trawick et als. 55 

63. Tomake the declarations of a party evidence in his favor, as a part of 
the res gesle, they must be connected with the material fact or inquiry 
involved in the issue.—Tomhies et al. v. Reynolds, 109 

64. The declarations of a party in possession are admissible as a part of the 
res geste to prove the character of his possession, as that he claims the 
property as his own, or holds it in subordination to the claim of another, 
but not to show that he had not given it to a third person, or that what 
he said about such gift was in jest, or that he only loaned it.—Ne/son v. 

Iverson, 216 
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EVIDENCE—continvep. 

65 The declarations af a party in possession are admissible to explain the 
nature of his possession—as that he holds under a claim of his own, or 
under that of another—but they are not admissible to show that he had 
previously sold the property to a third person.—Hadden's Ex’rs v. 
Powell, 314 

66. The declarations ofa party in possession of property, explanatory of 
the contract under which he acquired it, do not constitute a part of the 
res gest@, and are consequently inadmissible as evidence for him.— 
T'hompson v. Mawhinney §& Smith, 362 

67. The declaratiun of a vendor, who retains possession of the chattel after 
the sale, that he is the owner of it, is explanatory of his possession and 
admissible in evidence as a part of the res gesia@.— Mobley v. Bilberry, 428 

68, Where the charge, upon which en action fur a malicivus prosecution is 
founded, is that of unlawfully tuking away and detaining the defendant’s 
daughter without her consent, the declarations of the daughter made 
about the time of the alleged abduction, conducing to show her willing- 
ness to go, are admissible as part of the res gesie.—Long v. Rogers, 540 

69. It being shown, on a trial of the right of property in certain slaves, that 
the defendant in execution is the father of the claimant, that they lived 
together, and that the slaves were employed in cultivating the land on 
which they resided, the contemporaneous declaration of the defendant, 
that he claimed to own the land in his own right, is not irrelevant, but 
is admissible, as conducing to show that the slaves were in his posses- 
sion.— Thomas vy Degraffenreid, 602 

70. Before the declarations of a party can be received in evidence in his 
own favor, as explanatory of his possession, the fact of possession must 
be established to the satisfaction of the court; otherwise, the declara- 
tions would be made evidence of the possession itself, or the title, rather 
than explanatory of the nature of the possession. 1b. 

7L. Where, in a trial of the right of property, the plaintiff proves posses- 
sion in the defendant, the declarations of the latter, contemporaneous 
with and explanatory of such possession, are admissible evidencd for the 
claimant. Jb. 

72. Where a party, implicated in an assault and'battery, is shown to have 
prevented the interference of a third person, proof of the simultaneous 
declarations of such third person, tending to show that he was about to in- 
terfere, not te separate the combatants, but to participate in the fight, is 
admissible in mitigation of damages.— Wulkins et als. ¥. Gaston, 664 

73. The declarations of a party in possession are not admissible evidence 
to disprove a title claimed under him; as, that he had not given and did 
not intend to give the property to the person, against whom the declara- 
tions are offered.— Wulker v. Blassingame, 810 

VI.—DYING DECLARATIONS. 


74. Where it appears, that the deceased, from the time the wound was re- 
ceived, fifty-two days before his death, uniformly expressed the belief 
that the wound was mortal, that his medical attendant had so informed 
him, and that he was paralyzed from the point at which the ball entered, 
just below the shoulder, to his feet, a sufficient predicate is laid to au- 
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EVIDENCE—continveb. 
thorise the admission of a statement, made three days before his death, 
as a dying decluration.--Oliver v. The Siate, , 587 


75. Such circumstances, connected with the homicide, as the deceased, if 
living, would be allowed to testify to, may be the subjeet matter of dy- 
ing declarations. Ib. 

76. The deceased was poisoned on Sanday and from that time until Tues- 
day evening, when she died, suffered severely from a burning pain in the 
stomach and bowels. On Sunday night, on Monday, and on Tuesday 
just before she made a declaration, she used such expressions as, “I can- 
not stay here—I must go—goud people, 1 am gone,” and her medical 
attendant considered her in extremis from Tuesday morning until she 
died. Between nine o clock, A. M. and noon on Tuesday, she asked her 
medical attendant if he could help her, to which he replied, be thought 
he could. Held—That the inquiry and reply, takeo in connection with 
such strong evidences of a sense of impending death, do not prove any 
thing beyond the hope of present ease or relief, and ure insufficient to 
exclude the declaration of the deceased. —Jvinsou v. The Stale, 618 

77. The statement of the deeeased of a distines fact, in no way connected 
with the circumstances of the death, or the immediate cause of it, is not 
admissible as a dying declaration. Ib. 

. See Damaces, 2. 

GaRNISHMENT AND GaRNISHEE, 2. 
Practice at Law, 4, 


EXCEPTIONS, BILL OF. 

1. Unless the record shows afirmatively, that a bill uf exceptions found in 
it was signed by the presiding judge before the acjournment of the cvurt, 
or within ten days thereafter by the written consent of the counsel en- 
gaged in. the cause, under the statute of the 20th Dec. 1844, it must be 
rejected as forming no part of the record —Kilchen v. Moye et al. 143 

2. Where a bill of exceptions is defective in failing to show that it was 
signed and sealed in term time as required by the statute, the judge who 
presided at the trial has no authority in vacation to add to it, so as to 
cure the defect, and if he does so, the act is void.—Jb. 394 

3. Where a bill of exceptions states enough to put the court clearly in error, 
the court, if consistent with the facts, should insert what is necessary to 
set itself right, and if it fails to do so, no presumption can be indulged 
in support of its judgment.— Davis v. The Siaie, 415 

4. Where a bill of exceptions admits of two constructions, that will be 
adopted, which is most favorable to the regularity of the judgment.— 

_ Donnell v. Jones et al. 689 

5. So, where it appears that proper charges were prayed for, and the bill 
of exceptions does not show that they were refused, it will be intended 
that they were given by the primary court. Ib. 

6. A bill of exceptions, without the seal of the presiding judge, does not 
conform to the requirements of the statute, and cannot be regarded as a 
part of the record. —Floyd y. Fountain, guardian, 700 
See Auenpuent, l, 2. 

, ERRor, 2, 
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EXECUTION, PROPERTY EXEMPYL FROM. 


1. The press and type of a practical printer, which are necessarily used by 
him and his journeymen in ‘the publication of a weekly newspaper, are 
touls or implements of trade within the meaning of the statute exempt- 
ing certain articles from levy and sale under execution.—Sallce y. Wat- 
ers, 482 

2. But the paper and ink employed by a printer in his business are rather 
to be considered as stock in trade, and do not come within the purview 
of the statute. 1b. 

3. The relation of parent and child, or husband and wife, with its conse- 
quent condition of dependence, is sufficient to constitute a family within 
the meaning of the statute, although the members of it may nut live to- 
gether or under the same rvof. It. 





EXECUTION, WRIT OF. 


1. The undivided interest of a mother in slaves, bequeathed to herself and 
children jointly,—one third to her during her widowhood, and the other 
two thirds to her children,—is subject to be sold under exccution at 
law.— McIntosh et als. vy. Walker, 20 

2. Where the levy of an execution is discharged in consequence of the re- 
fusa! of the plaintiff to give a required bond of indemnity, its lien is sus- 
pended, and must yield to the title of a bona fide purchaser from the de- 
fendant, acquired before a bond of indemnity is executed or the execu- 
tion relevied.—O/cy, adm’r, v. Moore, 280 

3. The right ofa bankrupt to protect himself against the payment of all 
debts from whieh he has been discharged is perfect and unqualified; and 
he may therefure supersede and quash an execntion issued in a suit, to 
which he had not the legal right to plead his discharge before the judg- 
ment was rendered against him.— Ewing v. Peck & Clark, 339 

4, J. by deed conveyed certain lands to a trustee 1o indemnify his securi- 
ties on a debt due to the Bank, and subsequently availed himself of the 
benefit of the bankrupt act. Pending the application and before his 
final discharge in bankruptcy, R., having recovered a judgment and sued 
out exccution against him, paid the debt due to the Bank, and procured 
a sale of the lands under and pursuant to the deed of trust, at which sale 
she became the purchaser. Held— 

Ist. That the execution, issued on the judgment.in favor of R., was void- 
able merely, and was sufficient until avoided to entitle ber under the 
statute (Clay’s Dig. 256, 3 6,) to discharge the debt seeured by the 
deed of trust, and have the lands sold under it for her use and benefit. 

2d. That such sale vested in the purchaser both the legal and equitable 
title to the lands.— Roden et als. v. Jaco, 344 

5. Mere authority given by one tenant in common to another to sell the 
joint propecty does not divest the furmer of the right to its possession, 
nor exempt it from levy and sale under execution against bim.— Thom p- 
son v. Mawhinney § Smith, 362 

4. Interest that accrues on a judgment subsequent to its rendition may 
be collected in this State under execution issued thereon.—/jums §; Carr 
v. Rice, use §. 404 
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EXECUTION, WRIT OF—continvep. 

7. A sale of property of an estate, under an execution on a judgment ren- 
dered against the decedent after his death, is void and vests no title in 
the purchaser.—Svwink’s Adm’r v. Snodgrass, 653 





EXECUTORS AND ADMINISTRATORS. 


1. Ifan executor or administrator lends the money or choses in action of 
the estate, without authority to-do so, it is-a eonversion for which he 
becomes personally liable, and he may in such case sue on the contract 
in his own name, notwithstanding he has resigned or been removed from 
the administration, unless it be shown that he has in some way been dis- 
charged from the liability thus incurred.— Tomkies et al. v. Reynolds, 109 

2. It is not the duty of an administrator to lend out the money of an estate, 
and if he does so without authority, it is such a conversion as will render 
him liable for the principal sum so loaned with interest, should it even- 
tually be lost.—Gerald § Wife v. Bunkley, 170 

3. The purchase by an administrator at his own sale, to be valid, must be 
fair and bona fide. If it appear that he purchased the property at Jess 
than its value, has never accounted for the proceeds, and is insolvent, a 
court of chancery will set aside the sale not only as against bim, but as 
against purchasers under him with notice —McCariney et als. v. Cual- 
houn et al. 301 

4 In this State, the husband is not entitled to administration on his wife’s 
estate, to the exclusion of her children or one appointed at their re- 
quest.— Randall v. Shrader, 333 

5. An administratrix, who has been wrongfully dispossessed of slaves be- 
longing to the estate, may maintain an action of detinue for them in her 
individual name.— Walker v. Lauderdale, 359 

6. If an administrator makes affidavit that he has not used the funds of the 
estate for his own private purposes, and his statement is not contro- 
verted, he is not chargeable witb interest.—McCreliss’ Dist. vy. Hinkle, 
adm. 459 

7. Where an administrator, without authority,.eontinues to employ the 
slaves of the estate in the business in which they were engaged at the 
time of the intestate’s death, the distributees may elect to take their hire 
or the profits realised: If they elect the hire, it is an abandonment of 
the profits; if the profits, they must take them cum onere the ex- 
penses. Ib. 

8. An administrator de bonis non is entitled to all the goods and persona! 
estate of the deceased, which remain in specie, and were not administered 
by the first administrator.—Swink’s Adm’r v. Snodgrass, 653 

9. If an administrator fraudulently disposes of tle assets of the estate to 
one, cognizant of the fact that he is acting in violation of his trust, the 
sale is void, as against those whose rights are thereby injured. Ib. 

10. Where assets of the estate have been fraudulently. disposed of by the 
administrator in chief without consideration, an administrator de bonis 
non, if they can be identified, may recover them in an action at law. Ji. 

11. An administrator, who reports the estate insolvent, thereby becomes 

the actor, and is chargeable with notice of all the subsequent proceedings 
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EXECUTORS AND ADMINISTRATORS—continvep. 
in the cause. He cannot, therefore, in this court, insist on such objec- 


. tions to the final settlement, as, in the absence of exceptions to the ruling 

r of the primary court, would be considered as waived by his presence.—- 
Crothers, Adm’r, vy. The Heirs of Ross, 816 

¢ See Estates or DeczasEp Persons, 1, 2. 

. Evipence, 53, 54. 

t 


EXECUTORY DEVISE. 


1, Where a testator bequeathes slaves to his two daughters and the heirs 
. of their bodies begotten, and adds, that if either of tbe daughters should 
die without an heir of her body begotten, the slaves bequeathed to her 
should beeome the property of “the surviving daughter and my two 
sons,” the term surviving limits the meaning of the words die without 
an heir of her body begotten to issue living at the death of the first taker, 
and the limitation over is goed as an executory devise.— Williams v. 


Graves, Ex’r, 62 
FIXTURES. 
1. Growing fruit trees and fences enclosing a field are fixtures, and as such 
belong to the freehold.— Mitchell et al. v. Billingsley, 391 


FORCIBLE ENTRY AND DETAINER. 


1. M. entered a complaint against B. for an unlawful detainer, in which 
he alleges—That H. purchased certain lands from C. and leased them 
for a term of years to B.—that before the expiration of the lease C. 
died, without having divested himself of the title, and that H. thereupon 
rescinded the contract with his adusinistrator and relinquished all right 
or claim: to the lands, of which B. was informed and to which he con- 
sented and agreed—and that the administrator then sold the lands un- 
der an order of the Orphans’ Court, at which sale M. became the pur- 
chaser: Held— 
1st. That H. never having been the tenant of C. or his representative, 
the possession of B. cannot be regarded as “ by, from, under, or by col- 
Jusion with” H. as tenant. 

2d. That the allegation, that B. was informed of and consented and agreed 
to the rescision and relinquishment by H., is not the averment of the 
fact of tenancy, but merely of a circumstance from which it might be 
infered, and is therefore insufficient. 

3d. That if the relinquishment of H. could operate to pass his estate or 
right, it created a new estate or right in C.’s administrator or heirs, 
the sale of which the Orphans’ Court had no power to direct.—Mour- 
ger v. Burks, 43 





FREE PERSONS OF COLOR. 
See Haseas Corpts, L. 
Staves, &. 3, 4. 
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FRAUD. ) | 
Sve Assienuent, Deep or, 1, 3, 4, 5, 8. 
Desror ann Crepitor, I, 2. 
Deeps or Trost, 5, 6. 
Executons aNp Apministrators, 9, 10. 


GAMING. 

1. Any place, which for the time is made public by the assemblage «f peo- 
ple, is a public place within the meaning of the act against gaming — 
Campbell et als. ¥. The State, 369 


GARNISUMENT AND GARNISHEE. 

1. An equitable demand cannot be set off by a garnishee in a court of law 
against his indebtedness to the defendant.—Loflin, garnishee, v. Shack- 
elfurd, 455 

2. Y. being indebted to H. M., gave him his note payable to A. J. M., who, 
Y. was informed, had agreed to advance the money on it. Afterwards 
Y. was garnisheed as the debtor of H. M., and, having answered, judg- 
ment was rendered against him, without A. J. M. being made a party to 
the proceeding: He/d—That the answer of Y. to the garnishment was 
not admissible as evidence for him in a suit by A. J. M. to recover the 
amount of the note.— McClellan v. Young, 498 





GIFT. 


1. Where a father, without explanation, sends a slave tothe house of a 
daughter, who has been lung married, and permits it to remain there 
until his death, the law will presume that a gift was intended; but in 
such case the presumption is not so strong as in one of a recent mar- 
riage, and less proof will be required to remove it.—Merriwether v. 
Eumes, 330: 

2. Delivery is essential to the validity of a parol gift of personal property. 
Thomus v. Degraffenreid, 603. 

3. Whether or not there has been a delivery of a chattel is not a conclusion 
of law, bat a question of fact to be determiaed by the jury. Ib. 

4. The law is settled in this State, that a gift as against subsisting cred- 

iters is absolutely void, bat as against subsequent crediturs, it must be 

shown to have been made with a fraudulent intent. Ib. 

. 4m understanding between a father and son-in-law, then recently mar- 

ried, that certain slaves delivered to the latter were intended for bis wile, 

and would be secured by a deed of trust for her and her children, repels 
the presumption of a gift to the son-in-law ; and a deed afterwards exe- 
cuted, in pursuance of such intention, will as against him vest the legal 

title im the trustee.— Gunn, lruslee, ¥. Barrow, 743 


GOVERNMENT, POWER OF. 

1. ‘The power of taxation is essential to the existence of all governments, 
however limited their powers, and its surrender is-never to be presumed, 
unlvss the igtention.to du.seclearly appears-—Shin v. The Mayor §-. 
of Mobile, 23 
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GUARDIAN AND WARD. 


1, Where a guardian invests the funds of his ward in a concern, whose 
operations are based partly on cash and partly on credit, he is only 
chargeable with that portion of the profits, if it can be ascertained, which 
eball accrue on the cash investment.—Kyle'v. Barnet’, 306 

2. A guardian, who employs bis son to take charge of a business in which 
he has invested the funds of his ward, under an agreement entered into 
in good faith to allow him for his services one haif the net profits after 
paying legal interest on the investment, the compensation not appearing 
unreasonable, will not be held responsible for that portion of the profits 
which may be reccived by the son. db. 

3. A guardian is chargeable with interest on the profits, derived from funds 
of his ward invested in a mercantile concern, from the time they are re- 
ceived, and, after the dissolution of the concern, on the capital invested, 
from the time he has received or might with due diligence have received 
it. Ib. 

4, Where the guardian has made profits by the employment of the funds 
of the ward, the latter may elect to take the profits or charge him with 
interest, but is not eatitled to both. Ib. 


HABEAS CORPUS. 


-1, An issue of freedom rel non cannot be tried on habeas corpus sued out 
at the instance of one, who is held and claimed as a slave.—Field/ v. 
Milly Walker et als. 80 


HUSBAND AND WIFE. 


1. Where the husband of a legatee receives money from the executor, not 
as an advance on the legacy, but under a contract to refund it, the wife’s 
equity remains unimpaired, and until a suitable settlement is made on 
her, the legacy cannot be appropriated to the payment of the debt.— 
Sarage, adm’x, v. Benham, adm’r, et als. 119 

2. A deed, by which a father gives a female slave and her increase to bis 
daughter, then a married woman, “and her heirs after her, free from the 
claim or claims of any person or manner of persons whatever, absolutely 
as their own property-right, as fully as though they had purchased them,” 
excludes the marital rights of the husband.— Brown vy. Johnson, use §:. 232 

3. In this State, the husband is not entitled to administration on his wife’s 
estate, to the exclusion of her children or one appvinted at their re- 
quest.— Randall v. Shrader, 33 

4. The act of 3lst January 1246, for the relicf of married women, does 
nut invest the wife with a separate estate in the preperty possessed by 
her at the time of the marriage, but the legal title by the marriage rests 
in the husband, subject alone to the payment of her debts contracted 
before, and of his contracted during the coverture.—Maynard v. Wi/- 
liams, adnv’ r, et als. 676 

5 On the death of the husband, the property goes to his personal repre- 

sentative, subject to the same liabilities that attached to it in the hands 

of the decedent, and, after their payment, to distribution in the mode 
p»inted out in the general statute of distributions. Ib. 
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HUSBAND AND WIFE--continvzp. 


6. Personal property of a female ward4n the possession of her guardian 
is not a chose in action, but property in the possession of the ward, and, 
on her marriage, vests, co instanti, in the husband.— Chambers ei als. v. 
Perry, - 726 

7. An understanding between a father and son-in-law, then recently mar- 
ried, that certain slaves delivered to the latter were intended for his wife, 
and would be secured by deed of trust for her and her children, repels 
the presumption of a gift to the son-in-law ;. and a deed afterwards exe- 
cuted, in pursuance of such intention, will as against him vest the legal 
title in the trustee.—Gunn, Trustee, v. Barrow, 743 


See Marriace anp: Marriage Serriewents, 2. 
Separate Property oF Marrizp Women, li 





INDICTMENT. 

1. When a statute, creating an offence, describes its ingredients, an indict- 
ment under it must conform to the description fhus given.—Zubanks v. 
the Slale, 181 

2. An indictment under the 98th section of the Revenue Act of 1848, for 
keeping a ten-pin alley without a license, should aver that the defend. nt 
“was engaged in the business or employment of keeping” such an es- 
tablishment. The simple averment that he “did keep” one is insufli- 
cient. db. 

3. Where a slave is stolen in another State and brought into this, the in- 
dictment should charge the offence in the same form as if it had been 
committed here. A common law indictment is not sufficient. (See 18th 


and 25th sections Ist ch. Penal Code.)—Ham v. The Siate, 188 

4. In an indictment against a sJave for murder, it is necessary to allege the 

name of his owner.— Pleasan/, a slave, ¥. The Slate, 190 

5. e such case, an allegation that the slave is the Property of the “late 
W. C.” is insufficient. Ib. 


6. If goods, the separate property of the wife, be stolen from the posses- 
sion of the husband, it is sufficient to describe them in the indictment as 
the goods of the husband.— Davis v. The State, 415 

7. An indictment charging a conspiracy to commit a burglary, with intent 
to steal the goods of S., is supported by proof that the goods belonged to 
S. and another, who is his dormant partner. —Spradling § 7 homas ¥. 
The State, 440 


INJUNCTION. 


1. The answer of a corporation, denying the allegations of the bill, buf veri- 
fied by its corporate seal only, is insufficient to authorise a dissolutiun of 
the injunction. 

Overruling Hogan v. The Branch Bank at Decatur, 10 Ala. Rep. 485.—- 
Griffin v. The State Bank et al. 258 

2. On a motion to dissolve an injunction the answer can be regarded; only so 
far as it is responsive to the bill.— Rembert § Hale, adm’rs, v. Brown, 667 

3. Au injunction should not be dissolved, unless the answer, in clear and 

explicit terms, denies the equity of the bill. Ib. 
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INJONCTION—continvep. 


4. If an answer is evasive.or uncertain, or if the case made by it does not 
show clearly that the complainant is not entitled to relief, the injunction — 
should be retained until the final hearing. Ib. 


INSANITY. 

i. Where insanity is set up as a defence to an indictment, evidence of the 
state of the prisoner’s mind at the time of the trial is admissible for him, 
as tending to show his true mental condition when the act was committed. 
McAllister v. The State, xt 434 

2. The opinions of medical men, founded on facts detailed by other wit- 
nesses-or on their personal observation of the accused, are admissible to 
prove insanity.. Such opinions, however, are not conclusive, but are to 
be weighed by the jury as other testimony. Ib. 

3. To render the defence of insanity available, the evidence should be such 
as to satisfy the jury that, at the time the act was done, the accused was 
not conscious that he was committing an offence against the law of God 
or man. Ib. 


INTENDMENTS AND LEGAL PRESUMPTIONS. 


1. This court is judicially bound to know at what times the terms of the 
several Circuit and County Courts are held.—Lindsay v. Williams, 229 
2. A presumption against the express averment of the record cannot be 
indulged even in support of the judgment.—T.wnsend et al. v. Jeffries’ 
Ex’rs, 76 
3. Where therefore the record shows that an issue was made up between 
the parties, and the judgment entry recites that fhe jury were sworn 
“to ascertain and assess the said plaintiff’s damages,” it cannot be in- 
tended that they were sworn to try the issue, nor will the fact that they 
passed upon it cure the defect. Ib, 
4. A waiver of previous irregularities in making the administrator a party 
to a suit commenced against his intestate cannot be considered a waiver 
of the right to insist on the defence of the statute of non-claim.— Pipkin 
use, &c. v. Hewlett, Adm’r, 291 
5. When the effect of the ruling of the court is improperly to transfer the 
burden of proof from one party to the other, the legal intendment is that 
the latter is prejudiced.—Johnson §; Wifey. Collins, 318 
6. Where a bill of exceptions states enough to put the court clearly in error, 
the court, if consistent with the facts, should insert what is necessary to 
set itself right, and if it fails to do so, no presumption can be indulged 
in support of its judgment.—Duvis v. The State, 415 
7. Where an error is shown to have been committed by the court below 
against the party complaining, the judgment will be reversed, unless it 
satisfactorily appears that no injury has resulted therefrom.—Long v. 
Rogers, 540 
8. If two persons be in the joint possession of property and one alone has 
the title, the law will refer the possession to the title. —7Z%e Guvernor, 
use §. vy. Campbell et als. ’ 566 
9. When the judgment entry recites, that the cause had been “ transfered 
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INTENDMENTS, &c.—continveD. 
from the United States Circuit Court for the Fifth Judicial Circuit and 
Southern District of Alabama to this court, by the consent of parties, 
and now on this day eame the parties by their attornies, and by the 
agreement of the parties, the award of the arbitrators made in this case, 
together with the stipulations and the agreements extending the time 
for the completion of said arbitration, are filed and made a part of the 
record in this case,” it will be intended that such recital is true, and that 
the evurt rendering the judgment had rightful jurisdiction of the cause. 
Beverly et als. v.. Stephens, 701 
10. Where it does not appear from the record of a former suit, that a par- 
ticular demand was passed upon, parol proof is admissible to ~how that 
it was;-bat, in the absence of such proof, it cannot be presumed thut it 
was so passed upon, especially, if the demand be of such a character, as, 
prima facie, to authorise the conclusion, that it could not have been tried 
in the former suit.—S/rother’s Adm’r v. Butler, 733 
11. Where the record shows that a p/uries execution has issued on a judg- 
ment, it will be presumed, in the absence of evidence to the contrary, 
that others preceded it, and that the juigment had not become dormant 
by the failure to sue out execution within a year and a day.—Sellers & 
Cook v. Hayes, 749 
12. Where other parts of the record show that the deceased Icft a widow, 
and the final decree shows that she was excluded from all participation 
in the distribution of his estate, without any reason being assigned fliere- 
for, it will not be intended, because the decree so recites, that those to 
whom the distribution is made are “the svle distributees of the suid es- 
tute,” but such recital must be regarded as the assertion of an erroneous 
legal proposicion.—Cruthers, Adm'r, v. The Heirs of Ross, 816 





INTEREST. 

1, Where partners agree to invest equal amounts of money in their com- 
mun business, and one advances a larger sum that the other, he is enti- 
tled up »n settlement to an allowance of interest on one half the excess 
so advanced by him from the date of its appropriation to the use of the 

_ firm.— Reynolds et al. v. The Heirs and Adm’rs of Mardis, 32 

2 A legacy to a grandchild payable at a future day does not bear interest 
until after it is payable. Whether when the time of payment arrives 
the legatee is entitled to the interest that has accrued—Q ERs ?— 
Watker et al. by (tuard’n, v. Walker, Ex’r, 396 

3 Interest that accrues ona judgment, subsequent to its rendition may 
be collected in this State under execution issued thereon.—ZJjaums § Curr 
v. Rice, use §:. 404 


JUDGMENTS AND DECREE3. 

1, The judg nent in an action on a bond for the performance of covenants 
should be fur the penalty, with nominal damages and costs. — Garnei/ v. 
Yoe, 74 

2 Where the jurisdiction of the Orphans’ Court in the grant of adminis- 

tration has rightfully attached, its action is not void, and a court of chan- 
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JUDGMENTS AND DECREES—contixvep. 


cery cannot, in a collateral proceeding, go bebind it for the purpose of 
inquiring whether the letters were properly or improperly granted — 
Savage, adm’x, v. Benham, adm’'r, et als. 119 
3. Where a cla'm to property levied on under attachment is dismissed for 
want of jurisdiction in the court to which it was made returnable, and 
no further steps are taken by the claimant to assert his rights, the levy 
is sufficient to support a judgment by default against the defendant in 
the attaehment.—Campbeil v. Duss, 401 
4. Interest that accrues on a judgment subsequent to its rendition may 
be collected in this State under execution issued thereon.— jams § Carr 
v. Rice, usc §x. 404 
5. A sale of the land of a decedent, made in pursuance of a decree of the 
Orphans’ Court, in a case in which its jurisdiction has rightfully at- 
tached, cannot be collaterally impeached, although the record may abound 
with irregularities sufficient to reverse the decree in an appellate court. 
Cox v. Davis,, 714 
6. Where it does not appear that the merits of the controversy were passed 
upon, a judgment quasbing the supersedeas, sued out to restrain an ex- 
ecution on the ground of satisfaction, is not conclusive upon parties, who 
assert rights under the defendant in the judgment, anterior in p int of 
time to the proceedings on the supersedeas.-~Hanson & Moore v. Pat- 
lerson et al. 738 
7. The possession of a vendee under a bond for titles is not adverse to his 
vendor, and cannot prevent the lien of a judgment, rendered against the 
latter during its continuance, from attaching to the land —Selle:s &; 
Covk v. Huyes, 749 
8. Where the record shows thata pluries execution has issued on a judg- 
ment, it will be presumed, in the absence of evidence to the contrary, that 
others preceded it, and that the judgment had not become dormant by 
the failure to sue out executiun within a year and a day. Ib. 
See Esrorren, 1. 


JURISDICTION. 

1. Where the Legislature creates a new offence, or affixes a different pen- 
alty to one previously known, and limits the jurisdiction to a particular 
court, no other coart can take cognizance of it.— Rosscti v. The Stale 496 

2. The Criminal Court of Mobile has nv jurisdiction of the vffences created 
by the 98th section of the Revenue Act of 6th March 1848. 1b. 


JURORS. 

1.. A juror, whose sole property in slaves consists of an undistributed share 
in an estate composed of slaves, is not a slaveholder within the contem- 
plation of the stutute, and is incompetent to sit as such on the trial of a 
slave for a capital offence.—Spcence, a slave, vy. The Slate, 192 


LANDLORD AND TENANT. 

1. The lien and remedy by attachment given by the statute to landlords 
depend on the existence of the relatiun of landlord and tenant, and con- 
sequently cannot attach apon a crop which the oceupant of the land has 
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LANDLORD AND TENANT—continczp. 
sold before, but which is not removed from the premises until after the 
creation of the tenancy.—Hadden's Ex’rs v. Powell, 314 

2. The lien of a landlord for rent extends to the entire crop raised on the 
rented premises, whether by the tenant or one let in under him.— Giv- 
ens v. Easley, 385 

3. The mere fact that the sheriff, after levying on a sufficiency of the crop 
of the tenant to satisfy the rent, suffers him to retain and dispose of it, 
does not render him liable in trover to the under-tenant for a ‘subsequent 
seizure and sale of the crop, which he may have raised on the rented 





premises. Jb, 
See Forcrste Entry anv Dertainer, l. 
LEGACY. 
See Huspanp anv Wire, 1. 
Interest, 2. 
Wuzts, &c. 7, 8, 9, 15, 16. 
LIEN. 


1. Where the levy of an execution is discharged in consequence of the re- 
fusal of the plaintiff to give a required bond of indemnity, its lien is sus- 
pended, and must yield to the title of a bona fide purchaser from the de- 
fendant, acquired before a bond of indemnity is executed or the execu- 
tion relevied.—Oley, Adm'r, v. Moore, 280 

2. A final jadgment in favor of a defendant in attachment, unless super- 
ceded by writ of error or appeal, discharges the lien of the attachment, 
and if the sheriff, having sold and retained in his hands the proceeds of 
the goods attached, afterwards and without notice pays them over to the 
defendant, he is not liable, notwithstanding the plaintiff may subse- 
quently sue out a writ of error, procure a reversal of the judgment, and 
ultimately obtain a judgmentin his favor.—Sherrod, cl k, v. Davis, sh’ ff,312 

3. The lien of a landlord for rent extends tv the entire crop raised on the 
rented prem:ses, whether by the tenant or one let in under him.—Girens 
v. Easley, . 385 
See Jupement, &c. 7. 

LanpLorp anp Tenant, 1, 


LIMITATION, STATUTE OF. 
1. The statute of limitations may bé pleaded to a set-off.—Harwell v. 


Steel, Adm’r, 372 
2. The bankruptcy of the maker of a note does not suspend the operation 
of the statute of limitations. Id. 


3. The cause of action for the negligent or unskilful perfurmance of his duty 
by a deputy clerk, whereby his principal is exposed to a suit for dam- 
ages, xccrues at the time the act complained of is done, and not when 
the consequent injury is developed. Whether if the suit be instituted 
before the actual injury is ascertained, the recovery should be for the pro- 
bable prospective, or only nominal damages—Quere?—Snedicor v. 
Davis, 472 

4, The lapse of six years from the time of the default, or at least from its 

discovery, is a complete bar, whatever the form of action, although the 
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LIMITATION, STATUTE OF—continvuep. 
actual damage to the principal may not have been then ascertained. Jb. 
5. Where the cause of action accruer in this State, six years’ adverse pos- 
session of a chattel within ifs jurisdiction, by some one, against whom 
suit can at any time be brought, is necessary to bar an action of detinue 
for its recovery.— Bohannon v. Chupman, Adn‘r, 696 
Where a statute of limitations is changed before it has perfected a bar, 
and a different period prescribed, the time that has expired is to be ex- 
cluded, and the full term fixed by the new law must.elapse, after its pas- 
sage, before the bar is complete —Cor v. Davis, 714 
. The proviso to the first section of the act of limitations of 1843 was in- 
tended solely to prevent its retrospective operation, in.cases where lands 
had theretofore been sold under the decree of a court of chancery, to sat- 
isfy a mortgage, deed of trust, or other incumbrance, and does not affect 
in any way the second section of the act. Ib. 


MALICIOUS PROSECUTION. 

1. In an action for a malicious prosecution against the prosecutor, and the 
justice before whom the proceedings were instituted. the affidavit and 
warrant issued thereon are competent evidence.—Cooper v. T'urrentine 
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6. 


~ 


& Freeman, 13 
2. In actions fur torts, where two or more are sued, the pluintiff may re- 
cover against one, although the others be acquitted. 1b. 


3. It isa complete defence to an action for a malicious prosecution, that 
the defendant instituted it in good faith, under the advice of counsel, 
given upon a full and fair disclosure of the facts.—Leaird v. Davis, 27 

4. A charge, falsely and maliciously prefered, that will authorise a justice 
to issue his warrant and have the accused brought before him for exam- 
ination, touching a matter that wil] subject him to a criminal prosecu- 
tion, is sufficient to sustain an action on the case for a malicious prose- 
cution, without regard to the grade of the offence, or the technical form 


in which the charge.is prefered.—-Long v. Rogers, 540 
5. The unlawful taking and detaining of a person, without his consent, will 
support an indictment for assault and battery. 1b. 
See Evipence, 22. 
Puieapine aT Law, 9, 10. 
MANDAMUS. 


1. A mandamus will be granted, whenever a clear legal right is shown, and 
there is no other legal remedy to enforce it.— Tarver v. The Comm'rs’ 
Ct. of Tallapoosa, 527 

2. A mandamus is the only legal remedy by which the commissioners’ court 
of roads.and revenue can be compelled to levy and collect a tax in their 
county. db. 


MARRIAGE AND MARRIAGE SETTLEMENTS. 
1. The construction and interpretation of a contract, as well as its validity, 
must be governed by the law of the place where the contract is 1ade.— 


Peake v. Yeldell, 636 
2. By an antenyptial settlement, executed in South Carolina, where the 
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MARRIAGE AND MARRIAGE SETTLEMENTS—conrixvuzp. 
parties resided, the pronerty of the intended wife was conveyed to a 
trustee, to be held by him for hersole and separate use, behoof, and ben- 
efit until the solemnization.of'the marrifge, and immediately after, in 
trust “for the joint and equal benefit and behoof” uf the husband and 
wife, “for and during the term of their joint lives, without being sub- 
ject in any manner to the debts, contracts.and engagements”’ of the bus- 
band ; and in trust to permit and suffer the husband and wife, “during 
their jvint lives to receive and take the profits &c. to and for their juint 
and equal use, behoof, and benefit, and from and after the death of either 
of them, then to and for the sole and individual use of the survivor du- 
ring his or her natura! life,” with remainder‘over, &c: Held—Ist, That 
by the law of South Carolina the wife took a joint interest in the trust 
with her husband. 2d, That, until the trust.is-executed by the union of 
the legal with the cquitable title, the former vontinues in the trustee, and 
the husband’s interest in the property cannot be seized and suld under 
execution at law. Ib. 


MISNOMER. 

1. Humphreys and Humphrey are not the same names either in spelling 
or sound, and it is good matter in abatement that the defendant is de- 
clared against by the former, when his true sur-name is the latter — 
Humphrey v. Whitten, 30 

2. The varianee between the names Edmundson and Ex/mindson is too 
imperceptible to support a plea in abatement.— Edmundsun v. Siaic, 179 

3. The law knows of but one Christian name. ‘The insertion or omission 
of a middie name is therefore immaterial, and may be disregarded. 1b. 


MISTAKE, a 

1. A court of chancery will not specifically enforce a contract or agreement 
founded in mutual mistake, when it would materially uffict the rights 
of the defendant.— James et al. v. The Bank of the Slate of Ala. 69 

2. Where a father, intending to provide a support and maintenance for 
his daughter, then the wize of an improvideat husband, instructs an at- 
torney, so to draft a deed as to secure the property fo her sole and sep- 
arate use, which, however, by mistake or accident he fails to accom plish, 
@ court of equity will reform the deed as egainst judgment creditors of 
the husband, who have caused executions to be levied on the property. 








Stone, Trustee, v. Hu'e et al. 557 
3. Equity will not impute laches'to a party seeking the correction of an 

alleged mistake, until after its discovery. Ib. 
MORTGAGE. 


1. A mortgage or deed of trast on the real estate of the firm, executed by 
@ surviving partner to secure the payment of an individual liability, cre- 
ates a lien only to the extent of his interest im the property.—Lane’s 
Heirs y. Waring, survivor, 145 


MULTIFARIOUSNESS. 
1, Where an executor, who is one of the residuary legafees under the will, 
converts assets of the estate, remeves from the State without making a 
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MULTIFARIOUSNESS—contixvep. 
settlement, and is, fogether with his sureties, wholly insolvent, a bill filed 
by another of the legatees against him and the administrator de bonis 
non, praying an account and settlement of their respective administra- 
tions, and an application of the legacy due io the executor, or 80 much 
thereof.as may be necessary, fo make good his default, is not multifa- 
rious.—Savage, Adm'r, vy. Benham, Adm’r, et als. 119. 

2. B. D. conveyed certain slaves to J: D. in trust for the sole and separate 
use of E. F., a married woman, and her children. J.D. subscquéntly 
abandoned the trast and removed from the State, in consequence of which 
the slaves came into the possession of B. F., the husband of E. F., whe, 
regardless of the rights of his wife and children, disposed of them to di!- 
ferent persons, all of whem had notice of the trust, and one of whom had 
possession of the deed of trust: Held—That a bill filed by E. F. and lr 
children, against B: F. and the several persons who derive title through 
him, is multifarious: — Felder et als. v: Duvis et als. 418 


NEW TRIAL. 

1, The power to grant or refase a new trial is one of pure discretion with 
the primary court, and it may in the exercise of that discretion, impose 
terms on the party, in whose favor the verdict is rendered, as a condition 
upon which a new trial will be refused — Walker v. Blassengame, 810 


NON-CLAIM, STATUTE OF. 

1. Where a -uit has been instituted against the decedent in his life-time, 
service on his personal representative of a scire facias, which is volun- 
tarily abandoned, is not such a presentation of the demand as will take 
it out of the operation of the statute of non-claim.-+Pipkin use, Sv. v. 
Hewlett, Adm’r, 291 

2. The statute of nen-claim continues to run nofwith:tanding the death of 
the administrator, and the time intervening between that event and the 
appointment of a successor is not to be deducted. Ih. 

3. A waiver of previous irregularities in making the administrator a party 
to a suit commenced against his intestate cannot be considered a waiver 
of the right to insist on ihe defence of the statute of non-claim. db. 


ORCHARDS. 
See Fixtores, 1. 
Prorzrty, Vatue or, 2, 


ORPHANS’ COURT. 

1. Where any of the distributees of an estate Lave died, it is error to prc» 
ceed to a final settlement without bringing in their lez.l representatives. 
Dist’s of Hall y. Andrews, Adm'r, 40 

2. The Orphans’ Court has notthe power to follow the assets of an estate, 
which the administrator has invested in property, and to establish a 
trust in favor of an infant distributee; but in such case, the adm‘nistra- 
tor, on final settlement, should be charged with the principal sum so in- 
vested with interest, and, ifthe property has becn.used for the benefit of 
the estate, he should be allowed therefor ‘a reasonable eumpensation.— 

Gerald § Wife v. Bunkley, 171 

57 


INDEX. 889 








' 














890 INDEX. 


ORPHANS’ COURT—contixvzp. 
3. Such a settlement, however, could not deprive the distributee of bis right 
of election, but he might afterwards go into equity to compel a eonvey- 





ance. Tb. 
Whether the administrator ean resort to equity to eompel an eleetion— 
Quere? Ib. 


4. The Orphans’ Court bas no jurisdiction over a bequest, coupled with a 
power to the executors to give the property to such children of the tes- 
tator.as they “shall think fit and proper.” In such ease the jurisdiction 
of chancery is exclusive.—-Billingsley et als. v. Harris et al, Ex'rs, 214 

. The Orphans’ Court has no jurisdiction of personal property which was 
at the testator’s domicil in another State at the time of bis death, and 
afterwards removed by his executor into this State.—Varner, Ex’r, v. 
Bevil et al. 286 

6. Where the record of a proceeding in the Orphans’ Court, under the act 
of 1845, to. compel a settlement by a guardian whe has removed from the 
State, contains an order of publication, a reeital in the final decree, that 
the term to which the guardian was cited was a regular term of the 
court, and that it was “shown to the satisfaction of the court by eompe- 
tent and sufficient testimony that the publication required by law has 
been regularly and duly given,” is sufficient fo show a substantial com- 
pliance with the requirements of the statute.— Wright! v. Clovgh, 490 

. Ina proceeding under the act of 1843 to compel a guardian, who has 
removed from the State, to settle hig accounts, it is error to render a 
final decree against him, upon his default, at the term to which he is cited 
to appear, and at which the account against him is stated. 1b. 


See Wits, &e., 11, 32. 


a 
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-PARENT AND CHILD. 


1. A-father is bound to support and protect his children during minority, 
and is consequently entitled to their services and the products of their 
Jabor, so Jong as they remain members of his family —Svovall, by next 
Jriend, v. Johnson, 14 

2. The agreement of a father, in consideration of natural love and affec- 
tion merely, to permit a minor son, who continues under the paternal 
roof as a member of the family, to cultivate a crop and receive its pro- 
ceeds, is revocable by him at any time, befure the crop is gathered and 
disposed by fhe son. Ib. 

3. Where a father wifhout explanation sends a slave to the house of a 
daughter, who has been long married, avd permits it to remain there 
until his death, the law will presume that a gift was intended; but in 
such case the presumption is not so strong as in one of a recent marriage, 
and less proof will be required to remove it.—M-rriwethery. Eames, 330 


PARTNERS AND PARTNERSHIP. 

1. Where partners agree to invest equal amounts of money in their. com- 
mon business, and one advances a larger sum tkat the other, he is enti- 
tled npon-se'tlemen' {o an alle wance of interest on one ha!f the excess 




















PARTNERS, &c.—continveD. 


so advanced by him from the date of its appropriation to the use of the 
firm.— Reynolds et al. v. The Heirs and Adm'rs of Mardis, 82 
2. Does the real estate of a partnership, in the absence of an agreement or 
other act giving it the impress of personalty, descend to the heirs or 
personal representatives of the deceased partner—Qurirze?—Lang’s 
Heirs v. Waring, survivor, 145 
3. The interest of the survivor in his deceased partner’s share of real es- 
tate held in the name of the firm, is equitable merely, and one who pur- 
chases it under a judgment and execution at law against the survivor 
acquires no such title as a court of equity will enforce. Ib. 
4. One partner without the consent of the other has no authority to en- 
dorse a note fur the benefit of a third nerson in the partnership name, 
and such endorsement imposes no liability on the firm. Ib. 
5. A surviving partner has not the power to make a note in the partner- 
ship name, even in substitution of a pre-existing debt of the firm. Jb. 
6. A mortgage or deed of trust on the real estate of the firm, executed by 
@ surviving partser to secure the payment of an individual liability, cre- 
ates a lien only to the extent of his interest in the property. Ib. 
7. In an action against J, D. to charge him, as a partner, for goods sold to 
the firm of D, D. & Co., D. D , whose liability is admitted, is not a com- 
petent witness to prove the sale and delivery of the goode, unless it be 
first shown or proposed to be shown by aliunde proof, that J. D, was a 
member ef said firm — Dickson v. Collins, Brother § Cv. 635 
8. Whether a partnership existed between two or more persons, is, after 
+ the facts are ascertained, a question of law, but a witness who knows 
the fact, may, nevertheless, state, in so many words, that they were part- 
ners. The party, against whom the testimony is offered, if he thinks 
the statement is founded on opinion merely, should interrogate the wit- 
ness as to the sources of his knowledge.- Vic Grew §; Harris v. Walker, 824 
9. Proof that two persons were very intimate is admissible, in connection 
with other evidence tending to show that a partnership existed between 
them. Ib. 


PENALTY. . 

1. A penalty given by statute, although incurred before, cannot be recov- 
ered after the repeal of the statute, uoless provision is made in the re- 
pealing act saving the right to do so.—Broughionet al. v. Branch B'k 
at Mobile, 828 


PLEADING AT LAW. 
1. If a plea professes to answer the whole or all the counts of the declara- 
tion and answers only a part, it is bad on demurrer.— Tumkies et al. v. 
Reynolds, 109 
2. In an action against the sheriff for the injury done in causing, by hie 
wrongful representations, property seized by him under legal process to 
be sold for less than its value, it is not necessary to aver that the rcpre- 
sentations were made maliciously: An averment that they were made 
falsely and fraudulently is sufficient.— Giffin v. Isbell, 184 
3. To show a breach of the covenant in a decd, created by the words 
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PLEADING AT LAW—continvep. 
grant, bargain and sell, itis neeessary to aver that the title has failed 
in consequence vf some act of the grantor.— Griffin v. Reynolds, 198 
4. In an action on a covonant of warranty, it is neecssary to all ge that the 
plaintiff has been evicted or has yielded up the possession to a para- 
mount title. Ib. 
4. A plea denying that the plaintiff has lost the possession of the land and 
avering that he still retains it, is good.in bar of the action on a covenant 
of warranty. Ib, 
6. In an action against the endorser of a promissory note, an averment that 
the court to which the suit.against the maker was brought was the first 
court to which it could be brought “after the plaintiff by prompt and 
diligent inquiry ascertained that the maker resided in Macon county,’ is 
bad on demurrer. The excuse should be distinctly avered, and not left 
to implication. —Lindsay v. Williams, 230 
7. A declaration commencing “J. C., plaintiff, complains of M. J. and his 
wife S. J., formerly S. M., defendants”—in which the instrument sued 
on is described ae having been executed “by the said S. before her in- 
termarriage with the said M.”—and which avers that “the said defend- 
ant S., and the said defendant M. since his intermarriage, have not re- 
garded,” &c., sufficiently discloses the character in which the parties are 
sued, and that the instrument was executed by.the wife, whilst so/e.— 
Johnson & Wife v. Collins, 318 
8. A plea to an action on a bond, conditioned to make title free from all 
incur:brances, that the vendor by deed conveyed to the vendee the fee 
simple title to the land free from all incumbrances and that he accepted 
the same, is good in bar of the action. Ib. 
9. It is not necessary in a declaration fur a malicious prosecution to de- 
scribe by name the offence with which the plaintiff was charged, nor to 
draw the legal conclusion resulting from the act of the prosecutor.— 
Long v. Rogers, 540 
10. An averment in a declaration for a malicious prosecution of an exami- 
nation of the plaintiff before u justice of the peace, touching the alleged 
offence, and a discharge by him therefrum, is a sufficient averment that 
the prosecution is ended. Ib. 
11. A plea to an action for wrongfully and vexatiously suing out an attach- 
ment, which avers that the attachment “was not sued out wrongfully, 
maliciously, or vexatiously, or without reasonable or probable cause,” 
* presents a substantial defence to the action, and is not demurrable.— 
Marshall v. Betner, 832 
12. A declaration in case for wrongfally and vexatiously suing out an attach. 
ment before a justice of the peace in Mississippi. which does not show 
that such justice had authority by the laws of that State to issue attach- 
ments, and which contains no averment connecting the defendant with 
the levy thereof, discluses no ground of action, and is bad on demurrer. Jd. 








POWER, EXECUTION OF. 
1, The rule, requiring a power to be exercised in strict confurmity with the 
authority by which it is confered, does not ay p'y to business of a public, 
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POWER, EXECUTION OF—continvep. 
or judicial nature. In such case, a power, entrusted to several, may be 
exercised by a majority.—-Chambers et als. v. Perry, 726 
See Contract anp AGreement, 7. 





PRACTICE AT LAW. 


1. Where the object is to impeach a witness by showing that he has made 
declarations inconsistent with his testimony, it is not necessary, in lay- 
ing the predicate, that the language used by the witness should be stated, 
but the substance of what he is supposed to have said is all that is re- 
quired.— Ne/son v. Iverson, 216 

2. A demurrer to a replication may be visited upon the plea, notwithstand- 
ing a demurrer to the plea has been previously overruled.—Sykes, Ex’r 
Sc. v. Lewis, use &-. 261 

3. After a judgment by default, although it may be necessary to execute 
a writ of inquiry, the defendant has not the legal right to plead to the 
merits of the action, whether his defence existed before, or arose after 
the rendition of the judgment.—Ewing v. Peck § Clark, 339 

4. Where evidence is prima fucre inadmissible, it is not necessary that the 
party objecting to it should specify the ground on which his objection is 
founded; a general objection is sufficient.—Davis v. The State, 415 

5. Whether or not a judge is incompetent to hold the court in which he is 
at the time presiding, is a question that cannot be raised by a plea in a 
proceeding between the public and a third party.—Spradling § Thom- 
as v. The Slate, 440 

6. Where it becomes necessary to prove the consideration of a note, the 
most regular mode of proceeding is to introduce the note in evidence first, 
and then go on to show its cunsideration.—Penningion vy. Wivdall, 685 


PRINCIPAL AND AGENT. 

1. K. & Oo. being indebted by note to C. H. & Co. of New York, wrote to 
them to “return the note to R. S. & Co., our agents in Mobile, who will 
pay it on presentation.” The note was accordingly remitted to R.S. & 
Co., who in return sent their receipt to C. H. & Co., in which they pro- 
mised “to aecount” to them-fur the note. Held—That R.S. & Co. did 
not thereby become the agents uf C. H. & Co., and could not discharge 
K. & Co. from the debt without a payment to C. H. & Co..— Kidd § Co, 
v. Cromwell, Haight & Co. 648 

2. Proof that a party acted as the agent of another is admissible, when ac- 
companied by proof of other facts showing a recognition of the agency. Jb. 

3. A court of equity will interfere and open a stated account between a 
principal and his agent, where it is shown that the former is of a weak 
and confiding mind, and that undue advantage has been taken of him. 
Rember! § Hale, adm’rs, v. Brown, 667 


PRINCIPAL AND SECURITY. 

1. The principal in a note has no interest in the subject matter of an equi- 
table set-off, which his security has against the payee.—AMoore et als. v. 

Movre ct als. 631 
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PROPERTY, VALUE OF. 

1. The value of property is to be estimated with reference to the advanta- 
ges or profits that can or may be derived fromit. An intangible right 
or privilege attached to tangible property must therefore be considered, 
in estimating the value of that with which it is connected.—Sicin v. The 
Mayor &c. of Mobile, 234 

2. The value of an orchard is to be estimated with reference to what in its 
growing state it is worth to the premises.—Mitchell et al. v. Billingsley, 391 

3. The actual value of growing timber is not its supposed worth to the 

owner, but the price for which it would sell at the time iu the neighbor- 





hood in which it is situated.—Jrey v. Mc Queen, 408 
PUBLIC LANDS. 
-1. All public land is not subject to entry, and a charge of the court is er- 
roneous, which assumes the contrary.— Garnett v. Yoe, 74 


RECORDS, EXEMPLIFICATION OF. 

1. Where it is not made to appear by the certificate either of the clerk or 
judge ina sister State, that the county in which che proceedings were 
had is included in the judicial circuit within which the judge presides, 
the authentication i» sufficient to admit the record in evidence.— Eliivii 
v. McClelland, 206 


REDEMPTION, RIGHT OF. 

1, A creditor, by virtue of whose judgment the land of the debtor has been 
sold, has the right under the statute to redeem it.— Freeman § Warren 
v. Jordan, 500 

2. A creditor by judgment in a justices’ court of another State is not with- 
in the meaning of the act of 1842 to prevent the sacrifice of real estate. 1b. 


REMAINDER. 
See Estates 1n Remarnper. 


RIGHT OF PROPERTY—TRIAL OF. 
1. The undivided interest of a mother in slaves, bequeathed to herself and 
children jointly,—one third to her during her widowhood, snd the other 
two thirds to her children,—is subject to be sold under execution at 
law.— MeIntosh et als. y. Walker, 20 

2. When goods in the possession of one who claims them by purchase are 
levied on to satisfy a debt due from the alleged vendor, proof of the ex- 
istence of the debt befure the transfer of the goods repels the prima fa- 
cie presumption of ownership which possession raises, and casts on the 
claimant the burden of showing that his purchase was founded on yalu- 
able consideration —Sparks v. Rawls, 211 
.8. A security in a claim bond is not a party to the issue formed to try the 
right of property, and unless it is affirmatively shown by the record, that 
he appeared and assented to it, it is error to rendera judgment against 
him.— Gayle et al. v. Bancroft, Adm’r, 351 

4. Where, after fhe introduction of proof, in a trial of the right of property 
to a slave, tending to show possession by the defendant in execution for 
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RIGHT OF PROPERTY, TRIAL OF—continvep. 
three years without demand made and pursued by due course of law, the 
question at issue is whether such possession continued up to the time 
when the lien of the execution attached, the defendant having before 
that time left the State, it is admissible to prove that the rent of a house, 
occupied by the slave, was, without authority, paid by a third person out 
of the funds of the defendant, and that he, when informed of it, ratified 
the act.— Knor v. Fair, 505 
5. Whether proof of the ostensible inso:vency of a defendant in execution, 
without evidence of his ability to purchase property, notwithstanding 
such insolvency, is admissible to show a motive in taking the title to the 
property, purchased by him, in the name of another?—Querz. How- 
ever this may be, with such ad /itional evidence, itis clearly competent. Jd. 
6. A claimant oa the trial of the right of property is not permitted tu 
prove title in a third person, with whom, at the time the evidence is of- 
fered, he has neither shown, nor proposed to show any privity.— Thom- 
as v. Degraffenreid, 602 
7. In atrial of the right of property, proof, that one, through whom the 
claimant has shown er proposes to show he derives title, sume years be- 
fure the rendition of the plaintiff’s judgment, asserted a oluim to the 
property in the presence of the di féndant in execution, and that he did 
not dispute it, is proper to be left to the consideration of the jury. It. 





SEPARATE PROPERTY OF MARRIED WOMEN. 


1. A f'me covert has the same control over her separate estate as shiv 
would have if she were sole, and may by deed convey such interest as 
she herself possesses.— Ae Croan, Trusiee, et als. v. Pope eta/s, 612 

2. The remedy in equity against the wife, to charge her separate e-tate with 
the payment of debts contracted by her juintly with her husband, is in- 
dependent of the legal remedy against the husband, and may be resorted 
to, althongh such legal remedy has not been exhausted. Bradford & 
Wife v. Greenway, Henry. & Smith, 797 

3. Where the deed, by which property is settled to the separate use of a 
married woman, provides that she shall have “the complete control of it 
as though the marriage had never taken place,” and cuntuins no restrain: 
on aienation, she is to be deemed in a court of equity, with respect to 
such property, as feme sole, and may, by her agreement freely entered 
into, charge it for the payment of her husband’s debts. 1b. 

4, Where the annual proceeds of the separate estate of a married woman 
are insufficient te discharge, within a reasonable time, a debt with which 
such estate is chargeable, the chancellor may properly decree a sale of 
the property itself, Ib. 


SET-OFF. 

1. In-anaction on a promissory note by the payee fur the use of a bona fide 
transferree from a prior bencficial holder, the maker cannot set-off a de- 
mand against the latter, although the note was delivered to him and he 
was the real owner of it at the time of its execution.— Sykes, Ez’r Sc. v. 
Lewis, use §e. 261 
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SET-OFF--contixvEb. 

2. The statute of limitations may be pleaded to a set-off.— Hurrell v. 
Sieel, Adm'r, 372 

3. A set off bona fide acquired by the maker against the payee of a note, 
before notice of its assignment to a third person, is not defeated by the 
subsequent discharge of the payee as a bankrupt. Ib. 

4. An equitable demand cannot be set-off by a garnishee in a court of 
law aguinst his indebtedness to the defendant.—Loflia, Gurnishee, v. 
Shackelfurd, 455 


SHERIFF AND DEPUTY. 

I. A sheriff who, after a seizure under attachment of the goods of the de- 
fendant, wrongfully releases the levy and abandons their custody, is 
guilty of a malfeasance fur which an action will lie in favor of the plain- 
tiff.—Griffin v. Isbell, 184 

2. In an action against the sheriff for the injury done in causing, by his 

wrongful representations, property seized by him under legal process to 
be sold for less than its value, it is not necessary to aver that the rep- 
resentations were made maliciously: An ayerment that they were made 
falzely and fraudulently as sufficient. Ib. 
. A final judgment in fuvor of a defendant in attachment, unless super- 
seded by writ of error or ay peal, discharges the lien of the attachment, 
and if the sheriff, having sold and retained in his hands tl.e proceeds of 
the goods attached, afterwards and without notice pays them over to the 
defendant, he is not liable, notwithstanding the plaintiff may subsequently 
sue out a writ of error, procure a reversal of the jugment, and ultimately 

obtain a judgment in his fuvor.— Sherrod, Clerk v. Davis, Sheriff, 312 

The mere fact that the sheriff, after levying on a sufficiency of the crop 
of the tenant to satisfy the rent, suffers him to retain and dispose of it, 
does not render him liable in trover to the under-tenant for a subsequent 
seizure and sale of the crop, which he may have raised on the ren'ed 
premises.--Girens v. Easley, 385 

5. A deputysheriff is not liable to a plaintiff in attachment for failing to 
require sufficient security on the replevy bond taken by him for goods 
seized under the attachment.—Pond v. Vandcrveer, 426 

6 A sheriff cannot be held liable for failing to make the money on an cx® 

cution, if the defendant, during the time the execution was in the sher- 
iff’s hands, had no property in his possession, unless it be shown that he 
was the owner of property, which could have been levied on, and of 
which the sheriff had notice ; but if the defendant, during such time, was 
in the possession of property, and the sheriff, without resorting to the 
steps necessary to protect himself from liability, returns the execution 
unsatisfied, he assumes the ‘burden of showing that the-property was 
not subject to the execution, and unless he does so, must be held liable 
to the plaintiff.— T*e Governor, use §c. v. Campbell et als. 566 
. The act of 1819, so.far as it impores a penalty on sheriffs for failing to 
return executions placed in their hands, is repealed by the act of the 34 
March 1848, and the penalty imposed’ by the former act, though incurred 
hefore its repeal. can no Jonger‘be recovered —Brorgh‘on et al. v. The 
‘Branch B’k at Mobile, 828 
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SLAVES AND FREE PERSONS OF COLOR. 

1. The person apprehending a runaway slave is entitled to the reward pre- 
scribed by the statute so soon as he carries him before a justice of the 
peace.—Drew'v. Ricks, 25 

2. In an action against the owner to recover the ‘reward prescribed by 
statute for apprehending and carrying a runaway slave befure a justice, 
no previous demand need be. proven. Ib. 

3. A person of color in this State is presumed to be a slave.—Field v. Mii- 
ly Watker et als. 80 

4. An issue of freedom vel non cannot be tried on habeas corpus sued out 
at the instance of one, who is held and claimed as a slave. Ib. 

5. The issue of a female slave, born during the continuance of a life estate, 


belong to the remainder-man, upon its termination.—Strong’s Ex’rs v. 
Brewer, 70 


STATUTES, CONSTRUCTION OF. 

2. The statute (Clay’s Dig. 316,  25,) which declares that “in all actions 
to recover damages for torts, the plaintiff shall recover no more costs 
than damages, where such damages do not exceed five dollars,” does not 
authorise the court in such case to render judgment against him for the 
residue of the costs.—Ivcy v. McQueen, 408 

2. The proviso to the eighth section of the act of the 14th Dee. 1819, rela- 
tive to the alternation of the Judges of the Circuit Courts, is directory 
merely and does not deprive them of the power to hold successive courts 
in any one or more of the counties of. their respective circuits.—Sprad- 
ling & Thowas v. The State, 440 

3. The press and type of a practical printer, which are necessarily used by 
him and his journeymen in the publication of a weekly newspaper, are 
touls or implements of trade within the meaning of the statute exempt- 
ing certain articles from levy and sale under execution.—Salice vy. Wat- 
ers, 482 

4. Bat the paper and ink employed by a printer in his business are rather 

to be considered as stock in trade, and do not come within the purview 

of the statute. Ib. 
The relation of parent and child, or husband and wife, with its conse- 
quent condition of dependence, is sufficient to constitute a family within 
the meaning of the statute, although the members of it may nut live to- 
gether or under the same roof. db. 

6. The Criminal Court of Mobile has no jurisdiction of the offences created 
by the 98th section of the Revenue Act of 6th Murch 1848.— Rosset v. 
The State, 496 

7. A creditor, by virtue of whose judgment the land of the debtor has been 

sold, bas the right under the statute to redeem it.—Frceman § Warren 

v. Jordan, 500 

A creditor by judgment in a justices’ court of another State is not with- 

in the meaning of the act of 1842 to prevent the sacrifice of real estate. /b. 

The design of the act of 1839, preseribing the mode of proceeding against 

a collector for failing to collect and pay over the county taxes, was to 

give a summary remedy against him, and any one or more of his sureties. 

Boring et als. y. Williams, T'reas’r, 510 
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STATUTES, CONSTRUCTION OF~—contixunp. 

10. The provision in said act that the Judge of the County Court shall hold 
a speciul term to try such collector within twenty days after his default 
is directory merely, and does not prevent the judge from proceeding in 
the mode pointed out at any time afterwards. ib. 

11. Where by an act of the Legislature it is made lawful fur the commis- 
sioners’ court of roads and revenue to impose such tax, in addition to that 
levied fur county purposes, as may be necessary to pay such sum of mo- 
ney as commissioners appointed to contract fur the erectivn of county 
buildings had, in the discharge of that duty, rendered themselves liable to 
pay, the latter have a legal right to require said court to Jevy and collect 
a@ tax sufficient to discharge any liability that they may have thus incur- 
red. . The words “it shall be lawful,” when used in a statute, are pe- 
remptory, in those cases in which the public or individuals have a right, 
de jure, that the powers confered shall be exercised.—Turrer v. The 
Comm'rs’ Ct. of Tallapoosa, 27 

12° The 5th section of the act of 1839, which provides that no licensed tu!l 
bridge or ferry shall be established on the same water-course, within two 
miles, by water, of any toll bridge or ferry already established, was in- 
tended to limit the power of the commissioners’ court, and not to enlarge 
the privilege of wrong-doers.— Hurrell § Croft v. El/sworth et als. 576 

13. Under the proviso to the 1st section of the act of 1839, relative to the 
establishment of toll bridges &c., any person may establish a private 
bridge, but it must be limited to his own use. Ib. 

14, The act of 31st January 1846, fur the relief of married women, does 
not invest the wife with a separate estate in the property possessed by 
her at the time of the marriage, but the legal title by the marriage vests 
in the husband, subject alone to the payment of her debts contracted 
before, and of his contracted during the coverture.— Maynard v. Wil- 
liams, adm’r, et als. 676 

15. The proviso to the first section of the act of limitations of 1843 was in- 
tended solely to prevent its retrospective operation, in cases where lands 
had theretofore been sold under the decree uf a court of chancery, to sat- 
isfy a mortgage, deed of trust, or other incumbrance, and does not affect 
in any way the second section of the act.—Cor v. Davis, 714 

16. A penalty given by statute, although incurred before, cannot be recov- 

, ered after the repeal of the statute, unless provision is made in the repealing 

act saving the right to do so.— Broughion et al. v. Br. Bank at Mobile, 828 

17, The act of 1819, so far as it imposes a penalty on sheriffs for failing to 
return executions placed in their hands, is repealed by the act of the 3d 
March 1848, and the penalty imposed by the former act, though incurred 
before its repeal, can no longer be recovered. Ib. 


SUMMARY PROCEEDINGS. 

1. The penalties to which coroners are subjected hy the act of 1833, for 
defaults in the execution of process, may be recovered in the summary 
mode pointed out by the act of 1807. The latter act, so far as it pre- 
scribes the remedy and mode of proveeding, is not repealed by the for- 
mer.—Paiterson v. Gaston, 223 
See Corporarion, :, 2, 3, 5, 
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SURETIES. 

1. Where the name of P., one of several intended sureties, is affixed to a 
bond under an authority which the other sureties have at the time an 
opportunity of examining, and all is done that was contemplated to ren- 
der the bond effectual, in the absence of fraud, they cannot claim ex- 
emption from liability, because the authority is defective and insufficient 
to bind P.— McLure et als. Colclough et als. 89 

2. A security ina claim bond is not a party to the issue formed to try the 
right of property, and unless it is affirmatively shown by the record, that 
he appeared and assented to it, it is error to render a judgment against 
him.— Gayle et al. v. Bancroft, adm’r, 351 

3, A bond given in. conformity with the statute (Clay’s Dig. 213, 2 .62,) for 
the trial of the right of property, binds the security in the event of its 

» condemnation for the costs of the trial, although the claim may not have 

‘ been put in for delay.— Robertson, use &e. v. Pallerson, 407 

4. Ifa security in good faith assumesthe payment of the debt, on which 
he is liable, it is a valid consideration for a deed of trust executed to him 
by his principal.— Pennington vy. Woodall, 685 

5. To authorise a recovery against the securities of a Clerk for a breach of 
the condition of his official bond, the plaintiff must show not only the 
breach, but an injury or damage resulting to him therefrom.—Brovks et 
al. v. The Governor, use &c. 806 

6. The securities of a Clerk of the County Court are not liable for the pen- 
alty imposed by the statute on their prinvipal, for issuing a license to 
marry a female under the age of eighteen, without the consent of her 
parent or guardian, Ib. 


TAX ASSESSORS. 

1. The Assessors appointed under the Revenue Act of 6th March 1848 are 
entitled to commissions on the taxes collected fur the use of their respec- 
tive counties. — Dunklin v. Gafford, 814 


TAX COLLECTOR AND SECURITIES. 


1. A proceeding under the act: of 1839 against a delinquent tax collector 
is properly instituted in the name of the county treasurer.— Boring et 
als. vi Wiiliams, ‘T'reas'r, 510 

2. A collector, who has proceeded under an assessment to collect the taxes, 
cannot refuse to pay them over, because the assessment may have been 
illegal or irregular—it not appearing that he has received notice not to 
do so from any one asserting an adverse claim. Ib. 

3. The answer of a collector to a bill of discovery, filed by his securities 
against him and the county treasurer, is not admissible as evidence fur 
the securities in a proceeding against tLem and the collector for his fail- 
ure to collect and pay over the county taxes. lb. 

4. Where a collector of taxes holds tbe office for two successive years, and 

gives bonds with different securities, the treasurer cannot, even with the 

concurrence of the collector, appropriate money, which he knows has 
been collected on the assessment of one year, to the discharge of a bal- 
ance due on the other, without the assent of the sureties, whose rights 
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TAX-COLLECTOR, &c.—continvep. 
ar2 to be prejudiced. Such a case presents an exception to the general 
rule applicable to the appropriation of payments. Ib. 
5. A collector is not bound to collect a tax that has been assessed unjer 
an unconstitutional act, and cannot be made liable if he fail to do so. 1b. 
See Constituriondt Law, 3, 4. 
Statutes, &c. 9, 10. 


TAXATION, POWER OF. 


1. The power of taxation is essential to the existence of all governments, 
however limited their powers, and its surrender is never to be presumed, 
unless the intention to do so clearly appears.—Siein v. The Mayor §x. 
of Mobile, 234 

2. The value of property is to be estimated with reference to the advan- 
tages or profits that can or may be derived from it. Anintangible right 
or privilege attached to tangible property must therefore be considered, 
in estimating the value of that with which it is connected. Ib. 


TENANTS IN COMMON. 

1. A contract with the owner, by which the occupant agrees to cultivate 
and divide with him equally the products of his farm, creates between 
them a tenancy in common in the products—one of the essential attributes 
of which is unity of possession —T'hompson v. Mawhinney §; Smith, 362 

2. Mere authority givon by one tenant in common to another to sell the 
joint property does not divest the former of the-right to its possession, 
nor exempt it from levy and sale under execution against him. Ib. 

3. A contract, by which the owner of a farm agrees to give to his overseer 
a portion of the products for his services, creates between them a tenancy 
in,common in the products.—Svlrother’s Adm’r v. Butler, 733 

4. If one tenant in common, having the management of the joint interest, 
employ his son, then under his control and a member of his family, in 
and about the common business, with the knowledye of, and without ob- 
jection from his co-tenant, it is a circumstance tending to show a con- 
tract between them for the services of the son; and the presumption of 
a contract would be the more reasonable, if the business actually requ red 
sach services. Ib. 

5. One tenant in common may maintain assumpsit against the other to re- 
cover contributiun for services, rendered by the former in and «bout their 
common business, in pursuance of a contract or agreement between them 
for such services. Ib. 


TIMBER, 
1. The actual value of growing timber is not its supposed worth to the 
owner, but the price fur which it would sell at the time in the neighbor- 
hood in which it is situated.—Jvey v. Mc Queen, 408 


TRESPASS, ACTION OF. 
1. In an action of trespass quare clavsum fregi!, exemplary damages may 
be given, where the tortious act is attended with circumstances of aggra- 
vation.— Mitchell et al. v. Billingsley, 391 
See Conraact anp AGREEMENT, 5. 
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TROVER. 


1. To authorise a recovery in an action of trover, it is essential that the 
plaintiff should prove either a general or special property in himself.— 
Kemp v. Thompson, 9 

2. A conversion of property by two gives the owner a joint cause of action 
against them, within the meaning of the statute of 1807, and if they live 
in different counties, he may sue both in the county in which either re- 
sides.— Williamson & Arrington vy. Hewell et al. 83 


TRUSTEE. 

1. Until the trusts of a deed are executed, the legal title continues in the 
trustee, and at law he may recover the property from the ce:¢ui que trus/, 
unless the deed contains a stipulation that the possession shall reroain 


with the latter.— Gunn, trustee, v. Barrow, 743 
See MarriaGe anp Marariace Serriements, 2. 
USCRY. 


1. A contract, by which the endorsee of a valid bill or other chose in action 
assigns it in exchange for a debt of less amount, is not usurious, unless 
intended as a device to evade the statute; nor can such a transzclion in 
legal parlance be considered a discount of the bill.—Salimarsh v. P. & 
M. Bank of Mobile, 761 

2. The amount of the recovery on a usurious contract is limited by the Act 
of 1834 to the principal sum loaned or advanced, and interest on that 
sum cannot be allowed. db. 

3. A charge by a commission merchant of five per cent. in addition to legul 
interest, fur accepting and advancing the money to pay bills or drafts 
drawn on him by his customers, if intended merely as a fair ecmpensa- 
tion for the risk, trouble, and expense incurred, is not usurious ; but whe- 
ther such ch urge is so intended, or whether it is designed as a cover for 
usury, is a question for the determination of the jury.—Brown y. Har- 
rison §; Robinson, 474 


VARIANCE. . 
See Evipence, 3. 


VENDOR AND VENDEE, 

1. Ifa party, who has bound himself to execute title to land so soon as 
he can obtain it, neglects for more than two years to make an effurt to 
procure the title, it is prima facie a breach of the condition pf his bond. 
—Garnelt v. Yoe, ; 74 

2. The refusal of the vendor to convey the land in accordance with the 

stipulations of his contract, is a breach of tbe condizion of the bend, not- 
withstanding the vendee has not presented him a deed to exceute. Ib. 

. Where a vendcr, who has bound himself to exezute title to land so soon 

as he ean obtain it, neglects fur more than two years to procure the title, 
in an action on his bond, it is incumbent on him to show that he could 
not, with reasonable dil:gence, have obtained the title. Ths 

4. A bona fide purchaser from one who has but a life estate in a chattel 

acquires no greater interest than his yendor had. — Lye et als. y. Tuylor 

ef als. 270 
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VENDOR AND VENDEE—continvep. 

5. Where a vendor by his bond undertakes to make title to land in a rea- 
sonable time, the vendee is bound to prepare and tender a deed, and his 
eviction by the vendor under a recovery in ejectment will not dispense 
with its performance.—Johnson § Wife v. Collins, 318 

6. The inability of a vendor to make title in accordance with the condition 
of his bond is sufficient to excuse the vendee from preparing and ten- 
dering him a deed. Ib. 

7. A vendee of land, with no other title than that confered by the bond of 
his vendor, cannot recover in ejectment against one who has subse- 
quently acquired the legal title. — 7'’rammell v. Simmons, 41l 

8. A vendor who retains the legal title and a lien for the purchase money 
has such an interest in the land as is the subject of mortgage, and a 
purchaser under a decree of foreclosure acquires, as against the vendor 
and his mortgagee, all the title which the vendor had. Ib. 


See Caancery, 7.—Pxeapine at Law, 8. 


VERDICT. 

1. The crime of murder being divided by the penal code into two grades, 
with different punishments, it is necessary, on the conviction of a pri- 
soner for that offence, that the verdict of the jury should ascertain the 

- degree, otherwise no judgment can be pronounced upon it. That the 
murder was committed by means of poison can make no difference.— 
Johnson vy. The State, 618 


WATER PRIVILEGES. 

1. The right ofa person to the enjoyment of a water privilege, of which 
he isin the quiet use or possession, cannot be questioned by one who 
shows no adverse claim.— Howard v. Ingersoll, 781 


WILLS, AND PROBATE OF. 

1. In a proceeding to try the validity of a will, which gives to the widow 
of the deceased a larger portion of the estate than she would be entitled 
to under the statute of distribution, her heirs, she being dead, are 
competent witnesses to defeat, but not to sustain the will.—Roberis, 
Err. v. Trawick et als. : 55 

2 The declarations of a testator, made two or three weeks before the exe- 
cution of the will, are admissible evidence to prove fraud or undue in- 
fluence in its procurement. Ib. 

8. Where the validity of a will is impeached for fraud or undue influence, 
the declarations of the testator, made at the distance of ten, and repeated 
five years anterior to its execution, tending to show a fixed and settled 
purpose'to make a will similar to the one in controversy, are admissible 
in evidence to rebut the idea that it was procured fraudulently, or by the 
over-persuasion of others. Ib. 

4. A person, possessed of sufficient capacity to attend to his ordinary busi- 
ness, is capable of making a valid will —Coleman v. Robertson’s Ex’rs. 84 

5. If a testator be of sound mind, and the will is not procured by fraud or 

the exercise of undue influence, he may make such disposition of his 

propsty as partiality, pride or caprice may dictate. 1b. 
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WILLS,..&c.—continvEp. 

6. The capacity requisite to make a valid will or contract is ‘precisely the 
same. Ib. 

7. A testator, after providing for his wife, makes the following bequest :— 

“It is my wil] and intention to give and bequeath the residue of my 
estate, both real and personal. in the manner and form hereinafter spe- 
cified, to-wit, to my dear children, and to my grand-children, as follows: 
to my daughter B. D.” &. He then directs his executors to keep his 
estate together until the death of his wife, and to give his younger chil- 
dren, when they respectively reach the age of twenty-one or marry, as 
much property as he had advanced to his other children on their mar- 
riage or majority—to make annual divisions of the proceeds of the crops, 
after deducting what may be necessary for the support of his wife and 
the support and education of his younger ehildren, among his children 
who are married or of full age, to be accounted for by them on the final 
division, and on such final division to “reimburse” the younger children, 
who have not received the benefit of these dividends, “their proportion 
with interest,”—and upon the death of bis wife to divide all the property 
equally among his children and grand-children in the manner already 
provided, &c. Held— 

1, That. the legacies vested at the testator’s death, although their full 
enjuyment was postponed until the death of bis wife. 

2. That in tuking the acegwnt on a final division, the younger children 
respectively, or their representatives, are entitled to an allowance for 
such necessary experses as they have actually paid or become liable 
to pay for their support and education during minority, or before their 
marriage.—Savage, Admr’r, v. Benham, Adm’r, et als. 119 

8. Where the payment of a legacy is made to depend on the estate being 
worth a specified amount after the debts are paid, the point of time at 
which the value of the estate is to be ascertained is not that of the testa- 
tor’s death or of the,probate of his will, but that at which the assets are 
applied in due course of administration to their proper objects in con- 
furmity with the directions of the will— Kirkman, ez’r, et al. ¥. Mason, 

et als. 134 

9. If the payment of a legacy is made to depend on the condition that the 
estate in the bands of the executor is worth a specificd amount after the 
debts are paid, the distributive share which is allotted to the widow, in 
consequence of her dissent from the will, is not to be taken into the esti- 
mate in ascertaining the value of the estate. Ib. 

10. Where a legacy is given to the wife for life, with remainder over, and the 
wife dies before the testator, the remainder does not lapse, but takes ef- 
fect upon the death of the testator.— Billingsley et als. v. Harris et al., 

ex’ rs, 214 

if. A will of real and personal property in this State, executed in a foreign 
domicil, may be admitted to probate here, although it has not been proven 
and recorded in the place of the testator’s domicil. The statute (Clay's 

Dig. 598, 3 12) was intended to enlarge, not to restrain, the jurisdiction 

of our courts.— Varner, ez’r, v. Bevil et al. 286 

12. The testamentary disposition of real property being governed by the 
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WILLS, &c.—conTINvED. 
law of the place where it is situated, and that of personal property by 
the law of the testator’s domicil, its validity, in respect to the capacity 
of the testator and the formalities necessary to give it effect, must be 
tested by the law of these res;:ective jurisdictions. Ib. 
13. The rule, which sacrificesthe furmer of two contradictory clauses in a 
will to the latter, is never applied except on the fuilure of every attempt 
to reconcile them.— Wa'ker et al. by Guard’n, v. Walker, Ex’r, 396 
14. The local order of a will will be disregarded and its provisions trans- 
posed, if thereby every part can be rendered consistent and effectual. Jb. 
15 A legacy to a grandchild payable at a future day does not bear interest 
until after it is p»yable. Whether when the time of payment arrives 
the legatee is entitled to the interest that has accrued—Q rrx? Jb. 
16. A bequest, by which property is given to a trustee, on the trust, that 
he shall employ it in such manner as may be most beneficial to M M.,a 
married woman, and annually pay over to her the net profits thereof fur 
the sole and separate use and maintenance of her and her children, du- 
ring her natural life, and that at her death the property shall be equally 
divided among sach of. her children as may be then living, vest< the en- 
tife life estate in M. M. alone. The words, for the sole and.separate use 
and maintenance of her and-ber.children, do not manifest an intention 
to limit the quantity of the legacy, but merely show the motive of the 
bequest.—M’ Croan, trustee, et als. v. Pope et als. 612 
See Exrcurory Deyiss, l. 


WITNESS. 

1. In a proceeding to try the validity of a will, which gives to the widow 
of the deceased a larger portion of the estate than she would be entitled 
to under the statute of distribution, her heirs, she being dead, are con- 
petent witnesses to defeat, bus not tu sustain the will —Roberts, ¢2°r, v. 
Trawick et als. 55 

2. In an action against J. to charge him as.a joint owner with M. of a 
steamboat, the latter is not a comy.etent witness to prove the fuct of joint 








ownership —<Asion v. Jemison, 51 
3. On the trial of a slave for a capital offence, the master is a competent 
witness for him.—Spence, a slave, v. The State, 192 


4. One distributee of un estate, who after division has sold his portion to 
another, may by release Le made a competent witness for the latter in 
a controversy involving the title to the property. — Dent v. Portwood, 242 
5. A witness, whose interest is made to appear otherwise than by the ex- 
amination of the opposite party, is incumpetent to prove that he has 
been released. Ib. 
6. A security on the administration bond is not a competent witness for 
the administrator on the settlement of his accounts. —M ’Creeliss’ Dist. 
v. Hink'e, adm’r, 459 
7. In an action against J. D. to charge him, as a partner, for goods sold to 
the firm of D. D. & Co., D. D., whose liability is admitted, is not a com- 
petent witness to prove the sale and delivery of the goods, unless it be 
first shown or proposed to be shown by aliunde proof, that J. D. was a 
mmber of said firm.—Dickson v/ Coins, Prether § Co. 635 

















